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Caaeftoted. 


Commonwealth  vs.  Harvey.  motion. 

APPEAL    FROM   BRACKEIT   CIRCUIT.  Cue  1. 

1.  In  an  indictment  for  keeping  a  tippling  houae  it  is  aufflcient  to  aver 
that  the  defendant  kept  a  tippling  house;  without  averring  that  he 
had  not  a  license  to  retail  spirits.    (Reo.  Stai.  663.) 

S.  Before  the  passage  of  the  Revised  Statutes  it  was  necessary,  where 
the  object  was  to  punish  the  defendant  for  keeping  a  tippling  hoase» 
under  color  of  keeping  a  tavem,  as  the  penalty  was  different. 

Judge  Simpson  delivered  the  opinion  of  the  court.  June  7, 1658. 

The  presentment  in  this  case  was  found  by  the 
grand  jury,  since  the  adoption  of  the  Revised  Sta- 
tutes. It  charges  that  the  defendant  did,  on  the  4th 
day  of  November,  1852,  in  the  county  of  Bracken, 
keep  a  tippling  house,  without  having  first  obtained 
a  license  to  keep  a  tavern.  On  the  motion  of  the 
defendant,  the  court  quashed  the  presentment,  on 
the  ground  that  the  offense  set  out  therein,  was  not 
charged  with  sufficient  certainty. 

By  the  Revised  Statutes  it  is  enacted  (page  603,) 
that  "any  person,  unless  he  shall  have  a  license  there- 
for, who  shall  sell,  in  any  quantity,  wine  or  spirituous 
liquors,  or  the  mixture  of  either  in  any  house,  to  be 
drunk  therein,  or  on  or  acyacent  to  the  premises 
where  sold,  or  shall  sell  the  same,  and  it  shall  be  sa 
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C0M11011WXA1.TH  drunk,  shall  be  deemed  guilty  of  keeping  a  tippling 
Haevkt.        house,  and  fined  the  sum  of  sixty  dollars." 

The  objection  made  to  this  presentment  is,  that  it 
does  not  negative  the  idea,  that  the  defendant  had  a 
1.  In  an  indict-  license  to  sell  spirituous  liquors,  and  that  although  he 
Sg^V^tippiSg  ^^^  ^^^  obtained  a  license  to  keep  a  tavern,  yet  he 
honse  it  is  Buffi-  may  have  obtained  a  license  by  which  he  was  autho- 
that  the  defend-  rized  to  sell  spirituous  liquors  to  be  drunk  in  his 
pSng^^^house—  J^ous^j  ^ud  consequently  was  not  guilty  of  keeping  a 
without  avering    tippling  house. 

a  lIceMe  to  re-  I^>  however,  he  was  guilty  of  keeping  a  tippling 
.^rt.'^eei'  *^'  house,  as  charged  in  the  presentment,  the  necessary 
conclusion  is,  that  he  had  no  license  which  authorized 
him  to  sell  spirituous  liquors  to  be  drunk  in  his  house, 
for  it  is  the  act  of  selling  and  allowing  it  to  be  drunk 
in  his  house  without  a  license  therefor,  that  consti- 
tutes him  the  keeper  of  a  tippling  house.  If  he  have 
a  license  to  do  it,  he  csmnot  be  guilty,  under  the  sta- 
tute, of  keeping  a  tippling  house,  and  therefore  the 
averment  that  he  kept  a  tippling  house,  negatives  the 
idea  that  he  had  a  license,  and  no  additional  aver- 
ment is  necessary. , 

By  the  laws  in  force,  before  the  adoption  of  the 

3.  Before  the   Revised  Statutes,  a  fine  was  imposed  upon  tavern 

Sewl^  Stat*it  keepers  for  keeping  a  tippling  house  un^ier  the  color 

waa  neceaaary,   of  a  licensed  tavern,  and  as  the  penalty  for  keeping 

waa'^^toVun^   ^"^^  *  tippling  house  was  greater  than  that  for  keep- 

the    defendant  j,jg  j^  tippling  house  without  a  license  to  keep  a  tav- 

tippling  house,   ern,  it  was  necessary  that  an  indictment  or  present- 

keeping^^a^'taT-   nient  for  keeping  a  tippling  house  should  discrimi- 

OTn,a8the  pen-   nate  between  the  two  ofienses,  and  contain  an  aver- 

Mit  '  ment  which  would  define  with  certainty  the  one  with 

which  the  defendant  was  accused,  and  therefore  it 

was  usual  and  proper  to  charge  in  the  presentment, 

that  the  tippling  house  was  kept  by  the  defendant, 

without  a  license  to  keep  a  tavern,  when  such  was 

the  fact. 

But  no  fine  is  imposed  by  the  Revised  Statutes  for 
keeping  a  tippling  house,  under  the  pretence  of  keep- 
ing a  tavern ;  the  punishment  for  such   an  offense 
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consists  in  the  suppression  of  the  license  of  the  tav- 
ern keeper.  For  the  offense  of  keeping  a  tippling 
house,  the  statute  provides  only  one  uniform  pe- 
nalty, viz:  sixty  dollars,  and  this  offense  can,  under 
the  statute,  be  committed  only  by  a  person  who  baa 
no  license  which  authorizes  him  to  sell  spirituous 
liquors,  to  be  drunk  in  his  house ;  a  presentment  then, 
merely  charging  the  defendant  with  having  kept  a 
tippling  house,  is  good  under  the  statute,  and  the  ad- 
ditional averment  in  this  presentment,  that  it  was 
kept  without  a  license  to  keep  a  tavern,  was  unne- 
cessary, and  must  be  regarded  as  mere  surplusage. 
We  are,  therefore,  of  the  opinion  that  the  present- 
ment in  this  case  is  sufficient,  and  that  the  court  be- 
low erred  in  quashing  it. 

Wherefore,  the  judgment  is  reversed  and  «ause  re- 
manded, for  further  proceedings  consistent  with  this 
opinion. 

Harlan^  Atto.  Gen,y  for  appellant;  Morehead  and 
Brewny  for  appellee. 


Caaw  ford's 
Aom'b. 

M. 

BAsaroRD* 


Crawford'a  Adm.  vs.  Bashford. 

E&ROR   TO   GARRARD    CIRCUrT. 

Wken  an  appeal  or  writ  of  error  is  dismissed,  whether  by  the  party 
proaecating  it  or  by  the  court,  the  whole  case  is  out  of  court,  and 
no  decidioii  can  be  had  upon  cross  errors  of  the  appellee  or  defend  • 
aot  in  error.  (3  SUU.  Law,  35.)  Query.  What  would  he  the 
^ect  of  duMtMnng  an  appeal  before  or  after  a  erou  appeal  ? 

Chief  /ueiice  Hisb  delivered  the  opinion  of  the  Court. 

[This  opinion,  though  designated  for  publication, 
being  written  on  the  record,  was  overlooked  and  not 
published  at  the  appropriate  time.] 

It  is  the  opinion  of  the  Court  that  when  the  appe- 
lant or  plaintiff  in  error,  in  this  Court,  shall  have  his 
appeal  or  writ  of  error  dismissed,  whether  upon  his 
own  motion  or  for  other  cause,  in  such  case  it  fol- 
lows, as  matter  of  course,  that  the  whole  case  is  out 


CaaeS. 


Junell,185S. 


When  an  ap» 
peal  or  writ  of 
error  is  dismiss* 
ed,  whether  bjr 
the  pait^  prose* 
cutins  It  or  bjr 
the  Court,  th« 
whole    case  to 
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Wwm  of  court,  including  the  cross  errors,  should  any  have 

BflKLBT^'RAn:.-  been  filed  by  the  appellee  or  defendant  in  error; 

^4D  Ca  whether  in  the  Clerk's  office  or  irith  leave  of  the 

ALi^iit».8AM«.  ^^^^^     ^^^   ^^    ^^   February,   18381,    (3d  Statute 

n^dedliorSn  ^*^'  P*  ^^')  which  authorizes  the  appellee  or  de- 
be  had  upon  fendant  in  error,  to  assign  cross  errors,  without 
tibe^appeUee  or  prosecuting  a  cross  appeal,  or  suing  out  a  writ  of 
defendMit  In  er-  error,  and  without  filing  any  additional  record,  pro- 
law,  35.)  Quer\  vides  that,  "In  deciding  the  case,  it  shall  be  the  duty 
ff*fL  S'ttJ?^/  ^^  *^®  Court  to  decide,  as  well  the  questions  pre- 
dimisHngmnap'  seuted,  ou  such  assignment,  as  on  the  errors  assigned 
t^a  ^^^  by  the  appellant  or  plaintifi*  in  error."  The  act  gives 
^^^  no  authority,  therefore,  to  this  Court  to  decide  upon 

the  cross  errors,  except  when  the  whole  case  shall  be 
decided  by  the  Court,  upon  the  original  9»  well  as 
the  cross  errors.  As  the  authority  to  file  cross  errors 
and  to  decide  upon  them  in  any  case,  was  given  by 
and  derived  from  the  act  referred  to,  and  did  not  and 
could  not  exist  before  its  passage,  that  authority 
must  be  exercised  only  in  the  cases,  and  in  the  man- 
ner as  allowed  by  that  act — that  is  to  say,  cross 
errors  can  only  be  decided  and  determined  in  cases 
where  the  original  errors  are  also  before  the  Court,  to 
be  also  decided  at  the  same  time. 

Wherefore,  if  the  appeal  or  writ  of  error  be  dis- 
missed by  the  Court,  upon  the  motion  of  the  appel- 
lant or  plaintifi*  in  error,  or  for  other  sufficient  cause, 
then,  of  course,  the  cross  errors  are  coram  nan  judice. 
/.  Harhaiy  for  plaintiff;  Burdett,  for  defendant. 


Oro.Pr.  Wight  vs.  Shelby  Railroad  Company. 

Allen  vs.  same. 

Case  3.  baror  to  shclbt  cibcuit. 

1.  It  is  not  a  valid  defense  to  allege  that  a  sabacriptioii  paper  vaa  6b- 
lirered  as  an  eaerowt  to  become  effeotnal  onoonditioa,  when  it  was 
delivered  to  one  of  ttie  Commissioners  appointed  to  receive  sub- 
scription to  a  railroad.  It  should  have  been  delivered  to  a  third 
person,  to  become  effectual  as  an  esersw. 
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f .  Parol  evidence  ii  inadxAiastble  to  y^ry  the  terms  ef  subfloriptioa  to  Ifreirr 

%  nilroad,  lulefls  there  it  fraud  er  adstake  in  the  exeevtwn  ef  the     ^       ^*^ 

-™-.  OIWLBT  KAn> 

**"^  aoAD  C». 

3.  Subacribers  for  railroad  stock  must  be  presumed  to  kuow  the  pro-     a..«-„.  g    ^ 

TiBiOBs  of  the  charter  eoder  which  the  subscription  is  takea.  • '■ >' 

4.  The  question  whether  an  ineoqMirated  Oompany  has  been  regnlarl^ 

oiganized,  so  as  to  give  it  power  to  act,  cannot  be  inquired  into  col- 
laterally. It  musC  be  by  a  direct  proceeding.  (5  Lett.,  45 ;  9 
B.  Monroe,  71.) 
&  A  sobscription  to  stock  In  a  railroad  Is  not  rendered  invalid  by  rea- 
son of  the  subscriber  failing  to  pay  a  small  sum  upon  each  share* 
when  he  subscribed;  it  was  his  duty  to  pay  it— if  be  failed  it  was  a 
failnre  of  duty,  and  he  cannot  take  advantage  of  his  own  wrong. 

The  facts  sufficiently  appear  in  the  opinion  of  the 
Gonrt.     Rep. 

Judge  SiMrsoM  delivered  the  opinion  of  the  Court.  July  IC 

As  the  same  qnestions  are  involved  in  both  of 
these  cases,  and  as  the  validity  of  the  defense  pre- 
sented in  both,  has  to  be  examined  in  eacii  case,  we 
will  proceed  to  consider  and  decide  snch  questions  as 
arise  npon  the  record  in  either  case. 

The  defense  relied  upon  by  Wight,  that  the  sub-  V  I*  *•  not  a 
scription  of  stock  made  by  him,  was  left  with  one  of  allege  that  a  sub 
the  commisaiotters  in  the  nature  of  an  escrow,  is  J^'***^"^?^^ 
wholly  invalid.  The  commissioners  were  the  per^  as  an  escrois  to 
sons  appointed  by  the  charter  to  receive  and  accept  ^^  on"<M>nditioii! 
subscriptions  of  stock.    A  subscription  received  by  ^^^^  **  ^*«  <*•: 

*^  ''     livered  to  one  of 

them,  even  if  sueh  a  writing  could,  under  any  cir-  the  commtssioB- 
cumstaaces,  be  made  to  assume  the  nature  and  attri-  SeceWesubscrlp 
butes  of  an  escrow,  could  not  take  that  character,  in-  tions  to  a  rail- 
asmuch  as  when  it  was  received  by  them,  it  became  have  been  de- 
just  as  obligatory  on  the  party  making  it,  as  a  pro-  ^^^wm^^^be^ 
missory  note  would  be  upon  the  maker  who  left  it  come  'effectual 
with  the  payee,  or  his  agent.  The  well  settled  doc- 
trine is  that  to  make  a  writing  an  escrow  merely,  it 
must  be  placed  in  the  hands  of  a  third  person  by  the 
party  making  it,  to  be  delivered  to  the  other  party, 
on  the  happening  of  tf  specified  contingency.  Here 
the  subscribers  were  the  parties  on  one  side,  and  the 
commissioners  on  the  other.  A  subscription  when 
made  and  received  by  the  commissioners,  could  not 
therefore,  be  a  mere  eKrmo,  but  became  in  law  an  ab- 


as an  sscrom. 
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WioBT  Bolate  undertaking  for  the  payment  of  the  stock  8iib- 

8BXLBT  Raii.-  scribed  according  to  the  provisions  of  the  charter. 

EOAD  Co.  g^  f^^  ^  ^jjg  defendants  or  either  of  them  alleged 

'- 1  that  their  subscription  was  conditional,  and  was  not 

Aenee^U^ intA-  ^  ^^  obligatory  upon  them,  unless  the  road  was lo- 

misaibie  to  yary  cated  on  a  certain  route,  it  is  only  necessary  to  re- 

■Qbacription^  to  mark,  that  the  contract  being  in  writing,  parol  proof 

a  railroad,  un-   jg  inadmissible,  to  alter  its  terms  or  to  show,  that  in- 
lesB  there  is  ,-,.,,  v        . 

fraud  or  mistake   Stead  of  bemg  absolute  as  it  purports  to  be,  it  was 

^ttTew^i^!^''''  In  reality  conditional.  The  subscribers  might  have 
annexed  a  condition  to  the  terms  of  their  subscrip- 
tions, if  they  had  thought  proper  to  do  so,  and  it 
would  then  have  been  with  the  commissioners  to  de- 
termine M'hetber  such  conditional  subscriptions  of 
stock  would  be  received;  but  not  having  done  so, 
they  cannot,  according  to  the  weU  established  doe- 
trine  on  the  subject,  allege  or  prove  that  the  contract 
was  different  from  that  which  is  evidenced  by  the 
writing,  unlebs  they  can  establish  fraud  or  mistake  in 
its  execution. 

If  any  representations  made  by  the  eommissioners 
8.  Sobscrib-   in  reference  to  the  locality  of  the  road,  could  have 
stock  must  be   the  effect  to  render  the  subscriptions  invalid,  which 
Inow'^the^^prc^  ^^  ^^  ^^^  deem  it  necessary  to  decide,  we  are  sat- 
TisioDs  of  tbe  isfied  that  no  such  state  of  case  is  presented  in  any 
vhich'the  sub-  ^^  ^^^  answers  as  would  authorize  such  a  result. 
|K!ription  is  tft-  The  duties  and  powers  of  the  commissioners  were 
prescribed  by  the  charter.     They  had  no  power  to 
locate  the  road,  but  its  location  depended  upon  the 
will  of  the  President  and  Directors,  when  the  com- 
pany was  organized.     The  subscribers  must  be  pre- 
sumed to  have  known  the  provisions  of  the  charter, 
andknowing  them,  they  could  not  have  been  deceived 
or  mislead  by  any  representations  made  to  them  on 
this  subject  by  the  commissioners.     They  do  not  al- 
lege that  they  were  ignorant  of  the  provisions  of  tbe 
charter,  or  even  that  they  believed  that  the  commis- 
sioners had  power  to  locate  the  road,  or  that  the  com- 
missioners Fepresented  to  them  that  they  had   any 
such  power,  so  that  they  fail  to  show  that  they  eould 
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have  been  deceived  or  mislead,  with  respect  to  this  Whwt 
matter,  by  the  commissioners.  If  they  knew  upon  Srxlbt  Ruiir 
whom  the  power  to  locate  the  road  devolved  under 
the  charter — and  they  must,  as  before  remarked,  be 
presumed  to  have  known  it,  especially  as  they  have 
not  denied  that  they  had  such  knowledge — ^tbey  must 
have  regarded  any  statements  or  representations, 
made  by  the  commissioners  on  the  sulgect,  as 
a  mere  expression  of  their  opinion  about  the  matter, 
entitled  to  the  same  weight,  and  no  more,  that  the 
opinion  of  any  other  individual  was  entitled  to,  and 
they  could  not  have  been  deceived  or  imposed  upon 
by  it.  Indeed,  they  no  where  allege  that  they  relied 
upon  the  representations  made  to  them  by  the  com- 
missioners, believing  that  they  knew  where  the  road 
would  be  located,  or  had  any  power  whatever  over 
its  location.  And  as  the  act  of  incorpcnration  is  re* 
ferred  to  in  the  subscription  itself,  and  made  a  part 
thereof,  it  may  well  be  doubted  whether  the  subscrib- 
ers would  be  permitted  to  deny  a  knowledge  oi  its 
contents. 
Whether  the  company  was  properly  organized  or 

not,  according  to  its  charter,  is  a  question  that  cannot  ^  ^-  Tbe  queg- 
1.  J         11  1,       ^  7    ,  ,     ,  ,.      tlon  whether  an 

be  made  collaterally,  but  can  only  be  made  by  a  di-  incorporated  Co 

rect  proceeding  against  the  corporation.     5  lAtt.y  45;  uriy^o^rganJ^ 

9  B.  Monroe,  71 .  so  as  to  give  it 

As  the  stock  subscribed  by  the  defendant,  Allen,  is  cannot  be  in- 
recognized  by  the  plaintiffs  as  valid  stock,  and  sued  ?a5L«1i*?***  "ift 
for  as  such,  he  has  all  the  rights  and  privileges  of  a  muetbebTadi- 
stockholder,  and  cannot  invalidate  his  subscription  (5^l2?.^;  SjSi 
by  alleging  that  the  stock  had  never  been  received  ^<^^*'f^') 
by  the  commissioners,  inasmuch  as  that  allegation  is 
contradicted,  and  disproved  by  the  record. 

The  failure  to  pay  the  sum  of  one  dollar  on  each  6.  A  Babecrlp- 

share  of  stock  subscribed,  cannot  certainly  be  relied  »  raiiroad^i^'^not 

upon  by  the  subscribers  as  exonerating  them  from  rendered  invalid 
V   .      ,.   1.,.^      1-      ^L    .  ,        .     .  T  ,     .      by  rcaaon  of  the 

their  liability  for  their  subscriptions.  It  was  their  Bubacriber  fail- 
duty  to  pay  it  at  the  time  the  stock  was  subscribed,  g^aiUuJfYpoi 
but  they  should  not  be  allowed  to  take  advantage  of  each  share  when 
their  own  wrong,  and  release  themselves  from  their  it%u  Ibu  dai^ 
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Mi*rtii.        whole  obligation  by  a  failure  to  perform  a  part  of  it. 

VUrrtif,        Even  if  the  commissioaers  might  have  refosed  to  re- 

w  p«7  iw  if  he  ceive  the  stock  unless  the  payment  had  been  made, 

faiinro^of^^ty*  ^^^'  ^^  ^^^^  ^*^  ^^^  ^^  *^  ^^^  Contract  was,  after  the 
and  he  cannot  stock  had  been  received  without  the  payment,  bind- 
^^  hfj^olfS   ^^^E  upon  both  sides. 

^^**K  The  decision  of  the  Court  in  the  case  of  the  Union 

Turnpike  vs.  JenkinSy  1  Ctnne^s  ReporiSy  sustains  the 
views  expressed  in  this  opinion — and  it  is  only  the 
opinion  of  the  dissenting  Jadge  that  is  cited  in 
Angdand  Ames  cm  Corporations y  and  referred  to  by  the 
counsel  for  the  appellants. 

The  decisions  of  the  Massachusetts  courts,  on  some 
of  the  questions  involved  in  these  cases,  have  not 
been  followed  by  this  Court. 

In  our  opinion  none  of  the  defenses  presented  by 
either  of  the  appellants  was  a  sufficient  answer  to 
the  plaintiff's  action. 

Wherefore,  the  judgment  in  both  cases  is  affirmed. 
r.   W.   Brawn  and    W.  D.   Reed  for  appellants ; 
Throopy  BvUock  and  Lindsey  for  appellee. 


Martin  vs.  Martin 

CMe4.  APPEAL   FROM   ANDERSON    CIRCUIT. 

A  purchaser  of  land  under  a  deeree,  made  the  purchase  for  about 
one  third  of  the  ralue  of  the  land,  and  holding  the  land  under  ail 
assurance  of  the  purchaser,  by  parol,  made  to  the  debtor,  that  he 
might  redeem,  sold  the  benefit  of  his  purchase  to  a  third  person, 
who  promised  the  debtor  and  purchaser  to  extend  the  privilege  of 
redemption  to  the  debtor:  held,  that  though  the  agreement  was  by 
parol,  that  it  was  a  trust  which  the  purchaser  coald  not  refase  to 
perform,  and  redemption  allowed. 

The  facts  are  stated  in  the  opinion  of  the  Court. 
W.  W.  Pennjfy  for  appellant — 

The  facts  in  the  ease  show  that  Walker,  as  com- 
missioner of  the  Anderson  Circuit  Court,  appointed 
at  the  June  term,  1845,  sold  39  acres  of  land  belong- 
ing to  the  appellant,  Josiah  Martin,  to  satisfy  a  de- 
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liree  in  behalf  of  Lancaster  and  Lillard,  obtained  Mamim 
upon  a  mortgage.  John  Draffin  bonght  the  land  for  Ma^'Hii. 
Joeiah  Martin,  the  debtor,  as  he  did  not  wish  to  see  it  ' 
sacrificed,  and  shortly  afterwards  saw  Martin  and  so 
informed  him  in  October,  1845.  John  DrafEn  traner* 
ferred  the  benefit  of  his  purchase  to  the  appellee, 
E.  Martin,  as  he  says  under  the  following  circum^ 
stances:  ''Some  short  time  after  my  purchase  I  was 
applied  to  by  H.  Martin,  who  is  the  brother  of  Josiah 
Martin,  who  agreed  to  take  my  place  and  pay  the 
money  bid  by  me  for  the  land,  and  when  his  brother 
eould  pay  him  he  could  have  the  land."  Upon  this 
understanding  he  transferred  his  purchase  to  £.  Mar- 
tin. Thus  the  case  stood  until  May,  1851,  when  E. 
Martin  filed  Drafiin's  assignment  in  court,  and  pro- 
cured an  order  for  a  conveyance  of  the  land  to  him- 
self. To  redeem  the  land  and  cancel  this  deed,  and 
have  the  possession  surrendered,  is  the  object  of  this 
suit. 

1.  It  is  insisted  for  the  appellant  that  E.  Martin  is 
in  no  better  condition  than  John  Draffin,  who  was  the 
attorney  of  the  creditor,  (2  B.  Monroe  409,)  and 
moreover,  E.  Martin  purchased  of  Draffin,  with  full 
knowledge  of  the  nature  of  Draffin's  promise  to  per^ 
mit  a  redemption,  and  further  expressly  agreed 
to  permit  J.  Martin  to  redeem,  as  proved  by  Cleave- 
land. 

3.  The  commissioner  never  made  any  report  of  his 
sale  of  the  land,  no  decree  was  ever  made  confirm- 
ing the  sale,  which  is  essential  to  confer  a  valid  title. 
(Foreman  vs,  Hunt^  8  Dana^  629;  Cassel  vs,  Johnson,  4 
Dana,  186.) 

3.  If  the  deed  transferred  any  title  it  is  held  in  trust 
for  the  appellant,  as  it  was  obtained  in  violation  of 
the  trust,  and  in  violation  of  that  friendship  which 
should  ever  characterise   the  conduct  of  a  brother. 

A  reversal  is  asked. 

G.   W.  Kavanaiigh,  for  appellee — 

It  is  conceded  by  both  parties  that  the  land  in  con- 


Digitized  by 


Google 


10  BEN.  MONROE'S  REPORTS. 

Martiii  test  belonged  to  DrafEn,  absolutely  and  uncondition- 
Martiw.  ally,  by  virtue  of  his  purchase  under  the  decree  in 
chancery.  He  assigned  the  benefit  of  the  purchase 
to  the  defendant,  in  writing,  and  it  is  now  contended 
that  he  made  a  verbal  agreement  with  Draffin,  at 
the  time,  to  let  plaintiff  have  the  land,  but  no  recove- 
ry can  be  had  upon  any  such  agreement  as  that.  If 
Draffin  had  sold  any  other  tract  of  land  to  defendant, 
with  a  verbal  understanding  that  he  should  let  plain- 
tiff have  it,  there  is  no  process  known  by  which  suck 
agreement  could  be  enforced — for  the  written  con- 
tract can  in  no  wise  be  varied  or  changed — it  was 
Draffin's  intention  to  bestowa  favor  upon  the  plantiff; 
if  he  has  been  prevented  from  doing  so  by  a  contract 
which  the  defendant  has  obtained  from  him,  he  is  the 
only  man  who  can  complain  and  ask  a  rescision. 
Plaintiff  cannot  ask  relief  upon  the  ground  of  result- 
ing trust,  or  agency  on  the  part  of  defendant,  for  his 
right  to  the  land  was  gone,  and  he  furnished  no 
money  to  re-purchase  it.  He  has  not  so  much  as 
shown  that  his  brother  was  acting  for  him,  in  buying 
the  land  from  Draffin. 

According  to  Draffin's  deposition  there  was  a  loose 
understanding  when  he  assigned  his  purchase  to  de- 
fendant, that  plaintiff  should  have  the  land.  If 
Draffin  should  now  seek  to  vacate  the  assignment, 
upon  the  ground  that  defendant  had  defrauded  him 
in  obtaining  it,. by  promising  to  let  his  brother  have  it, 
and  it  should  be  made  to  appear,  as  in  this  case,  that 
according  to  promise,  defendant  continued  to  offer  it 
to  plaintiff  for  more  than  five  years,  and  that  plaintiff 
failing  and  refusing  to  take  it,  defendant  then  disre- 
garded the  promise  and  treated  the  land  as  his  own, 
it  would  hardly  be  said  that  he  had  been  guilty  of 
fraud;  on  the  contrary,  it  would  be  clear  that  he  had 
complied  with  the  promise  in  good  faith,  and  had 
given  all  the  time  to  plaintiff  that  any  reasonable 
man  could  ask,  and  that  if  he  now  loses  the  land,  it  is 
by  his  own  inexcusable  negligence  and  sloth.  He 
would  have  better  grace  in  his  case  if  he  had  even 
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ottered  the  money,  which  he  admits  himself  bound        MAmw 
to  pay,  but  he  brings  his  suit  without  tendering  the        Maetiii. 
money  defendant  has  already  paid ;  wherefore,  the 
decree  should  be  affirmed. 
Judge  Cruishaw  delivered  the  opinion  of  the  Court. 

The  plaintiff,  Josiah  Martin,  in  his  petition,  alleges 
substantially,  that  his  land  had  been  sold  by  virtue  of 
a  decree  of  Court,  and  that  John  Draffin  had  become 
the  purchaser,  at  a  sale  made  under  the  decree,  for 
the  sum  of  $87  80 ;  that  the  purchase  had  been 
made  at  a  sum  greatly  below  the  value  of  the  land; 
and  that  his  brother,  Edward,  having  heard  of  the 
sale,  applied  to  him,  the  plaintiff,  "to  let  him  have 
the  money,  and  stated  that  he  would  pay  it  to  Draf- 
fin and  get  his  transfer,  and  would  take  the  land  and 
hold  it,  and  tend  it  for  the  interest  on  the  amount  that 
he  should  have  to  pay  for  him,  until  the  plaintiff  could 
pay  the  money  back;  that  be  had  better  do  this  than 
to  let  it  stand  as  it  was ;  that  Draffin  would,  if  he 
could,  hold  the  land,  which  was  worth  four  times  what 
Draffin  had  paid  for  it."  The  plaintiff  further  al- 
leges, in  substance,  that  he  told  his  brother,  Edward, 
that  Draffin  had  said  repeatedly,  that  he  had  bought 
the  land  for  the  plaintiff,  and  that  all  he  wanted  was 
his  money;  that  be  wanted  to  make  nothing  out  of 
the  plaintiff;  that  he  had  indulged  him^  and  still  in- 
tended to  do  so ;  that  it  was  finally  agreed  between 
him  and  his  brother,  that  his  brother  should  see  Draf- 
fin and  pay  him  the  money,  and  take  the  land  and 
hold  it  for  him  in  the  same  way  in  which  Draffin  had 
held  it,  except  that  his  brother  was  to  cu}tt\  ate  the 
land  for  the  use  of  the  money,  until  it  should  be  paid 
back  to  him.  Edward  Martin  afterwards  applied  to 
Draffin  for  the  land,  and,  in  the  interview  between 
tl^em,  Draffin  informed  him  that  he  had  purchased 
the  land  for  his  brother,  the  plaintiff,  and  had  told 
him  so,  and  that  the  plaintiff  had  agreed  to  raise  the 
money  which  had  been  bid  foi*  the  land,  and  take  it. 
Draffin  also  informed  Edward  that,  if  the  plaintiff 
was  to  have  tlie  land,  Edward  could  take  it — that  h» 
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*«*^  had  boaght  the  land  for  the  plaintiff,  and  his  object 
MimTm.  was  for  him  to  have  it.  Edward  replied  to  Draffin 
that  he  wonld  take  his  (Draffin's)  place,  and  that, 
when  the  plaintiff  could  pay  him  back  the  money,  he 
should  have  the  land ;  and,  upon  this  understanding, 
as  Draffin  says,  he  transferred  to  Edward  the  benefit 
of  his  bid.  Edward  afterwards  applied  to  court,  and 
by  virtue  of  this  transfer,  the  court  directed  the  com- 
missioner, who  had  made  the  sale,  to  convey  the 
land  to  Edward,  and  it  was  conveyed  to  him  accor^ 
dingly. 

The  defendant,  in  his  answer,  does  not  deny  th6 
foregoing  facts  stated  by  the  plaintiff,  but  sets  out 
the  agreement  somewhat  variant  in  this :  that  the 
plaintiff  was  to  have  only  five  years  in  which  to  pay 
the  sum  ($87  80)  advanced  by  the  defendant  to  Draf- 
fin for  the  land  ;  and  relies  that,  the  agreement  hav* 
tag  been  made  about  the  year,  1845,  the  time  of  re- 
demption had  expired  about  the  year,  1850,  and  no 
offer  had  been  made  to  pay  the  money  until  about 
the  first  of  January,  1853.  He  relies  also  upon  the 
statute  of  frauds  and  perjuries;  and  this  latter  de- 
fense constitutes  the  only  difficulty  in  the  way  of  the 
plaintiff  to  relief.  As  to  the  lapse  of  time, it  is  ques- 
tionable whether  five  years  were  fixed  upon  in  the 
agreement,  as  the  time  which  the  plaintiff  should 
have  to  redoem  in.  Draffin  says  that,  in  the  inter- 
view between  him  and  Edward,  no  time  was  men- 
tioned as  a  limit  on  the  right  of  the  plaintiff  to  re- 
deem. After  the  agreement  had  been  made  between 
the  plaintiff  and  the  defendant  upon  the  subject  of 
the  land,  and  after  the  defendant  had  procured  the 
transfer  from  Draffin,  as  it  appears  from  the  testi- 
mony of  Long,  the  defendant,  in  a  conversation  with 
the  plaintiff,  told  the  plaintiff  that  he  loould  give  him 
five  years  to  redeem,  to  which  the  plaintiff  does  not 
appear  to  have  made  any  reply.  Cleaveiand  proves 
that  the  defendant,  in  speaking  of  the  transaction, 
remarked  that  he  had  given  the  plaintiff  five  years 
to  redeem  in.     But,  there  is  nothing  to  show  that  this 
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pmod  had  been  fixed  upon  in  the  original  agree-  Maeti* 
ment,  except  the  declarations  of  the  defendant,  and  Maktim. 
the  silence  of  the  plaintiff  when  one  of  these  decla-  •—"—""" 
rations  was  made,  and  this  silence  was  on  the  occa- 
sion when  the  defendant  said  he  loauldgive  five  years 
to  redeem  in,  and  was  not  when  the  original  agree- 
ment was  made.  But,  under  the  view  which  we 
have  taken  of  this  case,  it  is  not  material  whether 
this  period  of  five  years  was  the  limit  fixed  in  the 
original  agreement  to  the  right  of  redemption  or  not. 
The  time  of  redemption,  according  to  the  declara- 
tions of  the  defendant,  as  proved  by  Cleaveland,  was 
extended  for  five  years  lenger,  and  before  the  expi- 
ration of  this  latter  period  this  suit  was  brought. 
But,  if  the  land  was  held  by  the  defendant  as  a  mere 
security  for  the  money  which  he  had  advanced,  and 
there  was  a  legal  right  to  redeem,  the  time  would  not 
be  material. 

It  is  stated  by  the  plaintiff  that,  at  the  time  when 
the  defendant  applied  to  him  and  offered  to  advance 
the  money  to  DrafiSn,  he  was  anxious  to  pay  off  the 
debt  to  Drafiin  of  $87  80,  and  he  itxu^  doubtless, 
anxious  upon  the  subject ;  for,  the  said  sum  of  $87  80 
was  butaboutone  fourth  the  value  of  the  land,  at  that 
time,  as  is  manifested  by  the  testimony ;  and  we 
think  the  probability  is,  that  he  would  have  raised 
the  means  from  some  other  source  than  from  the  de- 
fendant, to  redeem  the  land,  had  not  the  defendant 
offered  to  advance  the  money.  By  his  interposition, 
he  prevented  the  plaintiff  from  looking  to  any  other 
source  for  aid  in  his  embarrassment,  and  procured 
Draffin's  transfer,  and  now  insists  upon  holding  the 
land  to  the  great  sacrifice  of  the  interests  of  the 
plaintiff.  To  permit  him  to  do  so,  would  operate  a 
hardship  upon  the  plaintiff,  and  allow  the  defendant 
to  take  advantage  of  his  own  wrong,  and  thereby 
enrich  himself  at  the  expense  of  the  plaintiff.  This 
ought  not.  and  cannot  be  suffered,  unless  the  statute 
•f  frauds  interposes  an  insurmountable  obstacle. 

At  the  time  oi  the  arrangement  between  the  par- 
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Martw         ties  for  the  redemption  of  the  land  from  Draffin,  he 
Martih.        held  it  in  trust  for  the  plaintiff,  having  purchashed  it. 
A    parchaB-  Jor  him,  as  appears  from  his  own  statements  and  con- 

r  Secret  made  ^"^^-  ^^^^^  ^^^  ^^^^^  ^^8  ^^^  an  enforcible  one,  but, 
the  purchase  for  it  was  a  trust  in  fact,  which  he  was  willing  to  fulfill, 
about  one  third         j        i  •   i.    .  /.  ., 

of  the  value  of  ^^^   whicn,  in   consequence   of  the   representatione 

?oWiJr"helaSd  ^^^  *^  him  by  the  defendant,  he  thought  he  t«i^ 
under  assurance  fulfilling,  in  making  to  the  defendant  the  transfer. 
blS^made  '^^^  ^^^^  ^^^  ^^^  ^r"8t  in  the  hands  of  Draffin  did  not 
to  the  debtor,  cousititute  an  enforcible  equity,  at  the  time  of  his 
redeem, sold  the  transfer  to  defendant,  is  the  only  thing  which  di^^tin- 
purehwe^^to^^a  8"^*l^^«  ^^^^  case,  in  principle,  from  that  of  Griffin 
3rd  person,  who  and  wife  vs.  Coffee,  reported  in  9  By,  Monroey  452.  In 
debtor  and  pur^  that  case  property  had  been  sold  under  execution, 
tiie'^riilir^of  ^^^^^  ^^  subject  to  be  redeemed  by  the  debtor,  and 
redemption  to  the  sheriff  made  a  deed  to  the  purchaser.  On  the 
Sat^fhough^the  '^®^  ^^^  ^^^  ^^^  redemption  of  the  property,  and  whilst 
agreement  was  an  execution  Was  in  the  hands  of  the  sheriff,  for  the 
by    parol    that  /•  i     .        »      .     .  %  /•        i 

it  was  a  trust  purpose  of  being  levied  upon   the  equity  of  redemp- 

2l!wr  wuldnot  ^^0"'^  realize  the  remainder  of  the  debt  not  made 
refuse  to  per-  under  the  first  execution  and  sale,  Coflee  paid  to  the 
demptionalfow-  creditor,  who  was  the  purchaser  under  the  first  exe* 
^  cution,  the  full  amount  of  his  whole  debt,  and  took 

from  the  creditor  a  conveyance  of  the  property. 
This  Court,  being  satisfied  that  the  redemption  and 
purchase  of  the  property  by  Coflfee,  had  been  made 
at  the  instance  of  the  debtor,  and  in  trust  for  him, 
was  of  opinion  that  the  debtor  had  a  right  to  re* 
claim  the  property,  upon  Coffee's  being  paid  what  he 
had  expended  for  it,  and  that  the  statute  of  frauds 
did  not  constitute  a  bar  to  relief.  In  that  case,  Cof- 
fee acquired  a  conveyance  for  the  property  whilst  it 
was,  by  law,  subject  to  redemption.  In  this  case,  the 
property  was  acquired  by  the  defendant,  when  the 
plaintiff  had  no  right  or  power,  in  law,  to  redeem  or 
repurchase,  but  Draffin  bought  the  property  ftnr  the 
plaintiflf,  and  was,  in  fact,  holding  it  in  trust  for  him, 
and  the  right  to  redeem  being  conceded,  he  could  as 
effectually  have  obtained  it,  as  if,  by  law,  he  could 
have  enforced  its  surrender.     He  was  as  efifectaally 
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lalled  into  repose,  and  his  exertions  to  make  a  per-        Walstoh 
sonal  redemption  from  Draffin  were  as  certainly  pre-    Comhonwealts 
vented  by  the  arrangement  with  the  defendant,  as  ' 

waff  the  debtor  by  the  arrangement  with  Coffee  pre- 
vented from  a  redemption  in  person,  in  the  case  quo- 
ted from  9  B.  Monroe,  In  this  case,  as  in  that,  to  ap- 
ply the  statute  of  frauds  as  a  barrier  to  relief,  would 
be  to  make  the  statute  an  instrument  for  the  perpe- 
tration, instead  of  the  prevention,  of  frauds.  We 
think  the  plaintiff  was  entitled  to  relief. 

Upon  the  return  of  the  cause,  if  the  plaintiff 
should  bring  the  amount  of  money  without  interest 
into  court  for  the  defendant,  which  was  advanced  by 
the  defendant  to  Draffin,  it  should  be  ordered  to  be 
paid  to  the  defendant,  and  he  should  be  directed  to 
convey  the  land  to  the  plaintiff,  which  conveyance 
and  i^yment  should  be  concurrently  performed.  If 
the  plaintiff  fail  to  bring  the  money  into  court,  the 
land,  or  so  much  thereof  as  will  be  sufficient  for  the 
purpose,  should  be  directed  to  be  sold  to  raise  the  sum 
advanced  by  the  defendant  to  Draffin.  And,  such 
other  orders  should  be  made  as  will  comport  with  the 
principles  of  equity. 

Wherefore,  the  judgment  is  reversed,  and  the 
cause  remanded  for  further  proceedings  and  decree^ 
in  conformity  to  the  principles  of  this  opinion. 


Walston  V8.  Commonwealth. 

APPEAL    PROM    ANDERSON    CIRCUIT. 

1.  The  dying  declarations  of  a  person  who  is  wounded,  is  clenrly  admis- 
Bible  evideoce  against  a  person  charged  with  homicide,  according 
to  the  English  Common  Law,  and  is  not  clianged  by  our  laws. 
{GreenUafon  J?o.,  Ic6.) 

9.  But  to  render  dying  declarations  admissible,  'they  must  be  made 
tn  extremig,  under  a  solemn  sense  of  impending  dissolution.  In 
such  a  situation  every  motive  to  falsehood  is  presumed  to  be 
silenced,  and  every  motive  to  truth  in  lively  exercise,  its  credi- 
bility w,  however, to  be  decided  by  the  jury. 

3.  The  rule  of  law  admitting  dying  declarations  to  be  given  in  evi- 
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deuce  against  the  accused  in  trials  for  homicide,  is  not  changed  b7 
any  Constitutional  provision  of  Kentucky.  The  Constitution  does 
not  change  the  rules  of  evidence  which  existed  at  its  adoption,  but 
only  secures  to  the  accused  the  right  to  confront  the  witnesses  who 
nay  be  introduced  against  him  to  prove  such  matters  as  were,  ac- 
cording to  the  settled  principles  of  law,  evidence  against  him.  The 
law  determines  the  admissibility  of  testimony.  The  Constitution 
secures  to  the  accused  the  right  to  confront  the  witness  who  de- 
tails that  testimony,  face  to  face.  (Woodndea  m.  the  State,  Hath 
ard*8  Mi89.  Rep.,  655;  Anthony  vs.  the  State,  1  Meig'e,  265.) 

4.  The  only  grounds   upon  which  a  judgment  can  be  arrested  in  a 

criminal  case,  is  that  the  facts  stated  in  the  indictment  do  not  con- 
stitute a  public  offense  within  the  jurisdiction  of  the  Court.-— 
(Criminal  Code,  see.  270.) 

5.  The  Criminal  Code  giving  the  right  of  peremptory  challenge  to  the 

Commonwealth,  in  criminal  cases,  applies  as  well  to  trials  in  prose- 
cutions commenced  before,  as  to  those  commenced  after  the  first 
day  of  September,  1854.  (Criminal  Code,  see.  I,  2  and  23,  ek^. 
21,  page  191.)  This  is  not  an  ex  post  facto  law.  {Colder,  etux.  «•. 
Bull,  et  UX.3  DaUas,  386;  12  Wheaton,  480;  3  Orattan,  632.) 
The  words  expostjacto  relate  to  crimes,  and  not  to  criminal  pro- 
ceedinge. 

The  facte  of  the  case  are  stated  in  the  opinion  of 
the  Court. 
Thomas  N.  Lindset/,  for  the  appellant — 

On  the  trial  of  this  case,  in  the  court  below,  two 
questions  arose  which  it  is  believed  were  decided  erro- 
neously, and  to  the  prejudice  of  the  appellant.  First, 
as  to  the  right  of  the  Commonwealth  to  three  per- 
emptory challenges,  which  was  allowed  ;  Second,  the 
right  of  the  appellant  to  have  the  regular  panel  of 
jurors  exhausted,  before  calling  by-standers — which 
was  denied  by  the  Court. 

It  was  supposed  by  the  Attorney  for  the  Common- 
wealth, and  so  decided  by  the  Court,  that  the  Code  of 
Practice  in  criminal  proceedings  was  applicable  to 
this  case.  This  was  denied  by  the  counsel  for  appel- 
lant, and  is  now  disputed. 

By  the  act  of  the  Legislature  adopting  the  Code, 
it  is  insisted  that  the  Legislature  did  not  intend  to 
apply  its  provisions  to  the  trial  of  cases  which  had 
occurred  before  the  passage  of  the  aot,  and  the  prose- 
cution commenced  under  the  existing  laws,  but  that 
such  prosecutions  should  be  conducted  under  the  laws 
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as  they  then  existed.    And  thougfh   the  Legislature       Wamtok 
meant  that  after  the  first  of  July,  1854,  the  proceed-  Comxonwsalth 
ings  should  be  under  the  Code,  it  was  not  intended  to  " 

invalidate  or  affect  by  the  Code  any  proceedings  be- 
gun before  the  first  of  September,  1854;  but  that 
all  proceedings  began  before  the  last  date  should  be 
conducted  under  the  old  laws,  to  their  conclusion,  as 
if  the  Code  had  not  been  adopted — still,  as  is  sup- 
posed, giving  the  benefit  of  an  appeal. 

No  doubt  the  Legislature  supposed  the  Code  would 
be  distributed  and  its  provisions  known  before  the 
first  of  July,  and  that  offences  committed  between 
the  passage  of  the  act  and  the  first  of  July  might  be 
prosecuted  under  its  provisions ;  yet,  as  it  might  not 
be  known,  it  was  provided  that  all  prosecutions  be- 
gun before  the  passage  of  the  act,  or  before  the  first 
of  September,  under  the  old  forms,  should  be  con- 
cluded under  the  laws  existing  at  the  adoption  of  the 
Code.  How  is  it  possible  to  withdraw  the  operation 
of  the  second  section  of  the  foregoing  act  from  cases 
where  the  prosecutions  had  been  commenced  before 
the  passage  of  the  act,  and  limit  them  to  those  begun 
under  the  old  forms  between  the  first  of  July  and  first 
of  September?  No  such  idea  is  to  be  gathered  from 
the  statute.  There  is  nothing  in  it  which  indicates  a 
purpose  to  apply  its  provisions  in  any  respect  to  pro- 
ceedings begun  under  the  old  forms ;  but  whenever 
begun  under  the  old  forms  before  the  first  of  Septem- 
ber, 1854,  they  were  to  be  conducted,  to  their  con- 
clusion, under  the  laws  existing  at  the  adoption  of 
the  Code,  as  far  as  the  old  law  applied.  Then  the  Code 
gave  the  right  of  appeal  after  the  first  of  July.  This 
view  will  avoid  a  constitutional  question,  and  be 
giving  the  law  such  a  construction  as  it  is  beliiBved 
was  intended  by  the  Legislature. 

If  this  interpretation  be  adopted,  it  follows  that 
the  Commonwealth  had  no  right  of  peremptory  chal- 
lenge ;  because  before  the  adoption  of  the  Code,  and 
according  to  the  laws  existing  at  its  adoption,  no  such 
right  existed.  (1  Stat,  hw,  528.) 

VOL.XVI.  3 
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^^^^  But  if  this  interpretation  is  not  sustained,  and  the 

CoMMOMwiALTH  provisions  of  the  Code  shall  be  construed  to  apply  to 
an  act  done  before  the  adoption  of  the  Code,  and  to  a 
proceeding  or  prosecution  commenced  under  the  old 
laws,  then  it  is  insisted  that  a  constitutional  question 
arises.  The  twentieth  section  of  the  bill  of  rights 
declares  ''that  no  ex  post  facto  law,  or  law  impairing 
the  obligation  of  contracts,  shall  be  made."  And  the 
Constitution  of  the  United  State,  art.  1,  sec.  9,  con- 
tains the  same  inhibition. 

The  case  of  Colder  and  Wife  w.  BuB  and  Wife,  i3 
DaUaSj  386,  defines  what  is  meant  by  ex  post  facto  laws, 
in  these  terms:  ^'First,  Every  law  that  makes  an  ac- 
tion done  before  the  paasing  of  the  law — and  which 
was  innocent  when  done — criminal,  and  punishes 
such  action.  Second,  Every  law  which  aggravates 
a  crime  or  makes  it  greater  than  it  was  when  com- 
mitted. Third,  Every  law  that  changes  the  punish- 
ment and  inflicts  a  greater  punishment  than  the  law 
annexed  to  the  crime  when  committed.  Fourth, 
Every  law  which  changes  the  legal  rules  of  evidence, 
and  receives  less  cr  dLSerent  testimony  than  the  law 
required,  at  the  time  of  the  commission  of  the  offense 
in  order  to  convict  the  offender."  These  principles 
have  been  recognized  by  the  Court  of  Appeals  of 
Kentucky  in  the  case  of  Dams  vs,  Ballard,  1  /.  /. 
Marshall,  578;  Fisher  vs.  Cockerill,  6  Mon.,  183.  To 
apply  the  code  to  this  case  will  give  its  provisions  a 
retroactive  operation. 

In  Walker's  Iniroductum  to  American  law,  page  195, 
a  better  definition  is  given  of  ex  post  facto  laws.  He 
says,  "these  have  been  decided  to  be  retroactive 
criminal  laws,  and  none  other;"  referring  to  the  case 
of  Colder  vs  BuU,  supra,  he  deduces  the  meaning  to 
be  ''that  men  may  be  benefitted,  but  shall  not  be  in- 
jured by  laws  which  did  not  exist  when  the  act  was 
done,  and  therefor^  we  are  safe  against  retroactive 
criminal  laws."  The  same  author,  page  446,  treat- 
ing of  crimes  and  punishments,  and  the  operation  of 
criminal  laws  under  our  Constitution,  says :  "They 
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Ritist  he  declared  before  kaiid;  not  only  must  dtt  WMBdn 
tyfiences  be  expremly  provided  for,  bat  the  law  miMt 
be  made  before  the  ac9t  is  done.  In  other  words, 
there  can  be  no  retroactive  criminal  legislation ;  and 
this  doctnne  prevails  throuf  hont  the  United  States ; 
both  the  Fe^nal  and  the  State  Constitutions,  as  vm 
bave  Been,  probibit  the  eMtctment  of  e^j^o^^/SMrtolaws, 
«md  by  tbem^  as  we  have  seen,  are  meant  retroactive 
'<5riminal  laWs.  Any  law,  therefore,  which  make* 
tniminal  an  act  which  was  innocent  at  the  time  of  its 
commission,  ar  tohich  renders  c&nviction  more  easy  than 
it  was  when  the  crime  was  committed,  would  be  on* 
constitational  and  void." 

Bat  it  is  presumed  that  la^s  which  favor  the  of^ 
fender  by  diminishing  the  punishment,  or  renders 
conviction  more  difficult,  would  be  vflllid,  although  re^ 
troactive,  because  they  operate  for  the  benefit  of  the 
aecuBed.  Wafter  refers  to  the  following  authorities: 
^Oilmare  vs.  SksJta,  1  Levinx  3S7;  Coneie  as.  Juries,  4 
Burrows  2460;  Cdd  DS,  'Hkgg&n^  6  Mass.  Rep.  428; 
Dash  vs.  Van  Khck,  7  Jekn,  4T7;  CaUer  vs  BuU,  t 
DaBas^  386;  Fletcher  vs.  Feck^  6  Crunch  87;  McCor* 
mack  vs.  Alexander^  8  Ohis  Rep.  66;  Ogden  vs^  Bktak^ 
ledge,  2  Cranch,  194;  Society  ^.  ts.  Wkeder,  2  Oal^ 
Hsouy  105.  A  statute  will  not  be  allowed  to  have  a 
retroactive  effect  unless  die  terms  dearly  indicate 
tiie  Legislature  so  intended  it.  (Jarvis  vs.  Jarvisjt 
Eng.  Chancery  462;  Head  vs.  Ward,  1  /./.  Marshat 
280.)  A  $tate  may  pn^s  a  retroactive  law  which  im* 
pairs  her  own  rights.  (Ami  vs.  Dams,  4  Waits  and 
Seargt.AOl) 

The  Statute  of  Georgia  pusseribing  die  questions  to 
be  proposed  to  the  jury  on  voire  dire,  was  held  to  be 
eonstitutioiial,  (BmHt^  vs.  StaU,  I  Kdif,  618,)  but  heM 
not  to  apply  to  a  case  which  arose  before  the  pas^ 
«age  of  the  act.    {Reyndi^vs.  State,  1  XOly,  222.) 

If  the  Commonwealth  had  not  the  right  to  ehal*> 
lenge  jurors,  as  allowed,  the  appellant  was  deprived 
ef  the  right  to  accept  and  be  tried  by  «uch  as  were 
rejected  by  tieie  CommonweaiCh;  and  it  is  not  for  the 
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Walstor        Court  or  the  accused  to  speculate  on  the  chances  how 
Commonwealth  those  three  rejected   jurors  would    have   decided, 
^    or  what  would  have  been  the  verdict  with  or  without 
them. 

If  the  appellant  had  a  constitutional  right  to  be 
tried  by  the  laws  under  which  he  was  indicted,  and 
for  an  act  committed  during  the  existence  of  those 
laws,  and  the  Code  can  be  construed  as  applying  in 
any  point  of  view  to  the  case,  to  his  disadvan^ 
tage,  that  far  the  Code  is  export  facto  in  its  operation, 
and  void. 

The  only  other  question  to  be  noticed  on  this  ap- 
peal, is  the  admission  of  the  dying  declarations  of 
Montgomery,  the  person  killed.  The  English  authori- 
ties are  relied  on  to  prove  their  admissibility  in  the 
courts  of  this  State  where  they  have  been  admitted. 
The  pactice  is  not  understood  to  have  been  uniform 
in  this  State ;  and  the  admission  of  such  evidence  is 
regarded  by  the  counsel  in  oonflict  with  that  provision 
of  the  Constitution,  which  secures  to  the  accused 
the  right  of  meeting  the  witnesses  face  to  face.  This 
provision  was  intended  to  exclude  ex  parte  depositions 
and  examinations  before  magistrates,  and  these  can- 
not now  be  used ;  but  they  are  much  less  dangerous 
than  such  proof  of  dying  declarations  as  we  have  in 
this  case.  Such  examinations  were  had  in  reference 
to  perpetuating  in  a  certain  form,  under  the  solemni- 
ty of  an  oath,  the  whole  transaction  as  it  happened, 
and  the  party  making  such  declarations  made  them 
under  a  sense  of  duty,  and  an  obligation  to  state  the 
truth  and  the  whole  truth,  understanding  the  pur- 
pose of  the  examination  to  be  the  preservation  of 
his  statements  for  evidence.  Here  it  is  evident  the 
wounded  man  knew  nothing  of  the  purpose  for  which 
the  interrogations  were  made  by  Dr.  Mills,  except  to 
ascertain  his  position  when  shot.  The  wounded 
man  might  well  have  supposed  the  Doctor's  purpose 
was  merely  to  ascertain  the  direction  of  the  ball. 
These  statements  of  Montgomery,  Mills  was  permitted 
to  detail.     Was  it  Mills'  evidence  or  Montgomery's 
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that  operated  upon  the  jury  ?  Montgomery's  testi-  Walotoh 
mony  did  the  mischief  to  Walston,  not  told  by  himself,  CoiffMONwsAi.TB 
but  in  an  impressive  form  and  manner  by  one  who  was  "" 
testifying  in  truth  and  with  terrible  effect  for  Mont- 
gomery, and  in  a  way  that  Montgomery  himself,  if 
he  had  been  present,  never  could  have  impressed  the 
jury.  It  may  be  said  that  the  other  witnesses  so  for 
contradicted  the  declarations  of  Montgomery,  as  to 
the  position  he  occupied  when  Walston  shot,  that  the 
effect  ought  to  have  been  destroyed.  The  descrip- 
tion of  Montgomery's  suffering — his  conviction  that 
he  was  about  to  die — Mrs.  Montgomery's  fainting — 
Mills'  impressing  Montgomery  with  the  certainty 
that  he  must  die — this  to  let  in  the  statements,  and 
then  not  only  his  statements  of  what  was  done, 
but  what  were  his  intentions  and  purposes — all 
kind  and  pacific — would  weigh  before  ninety-nine 
jurors  out  of  every  hundred,  tenfold  more  than  the 
statements  of  witnesses  brought  face  to  face  with 
the  accused,  and  subjected  to  cross-ezaminatioa. 

If  dying  declarations  are  to  be  allowed  in  this 
Commonwealth  as  testimony,  it  is  to  be  hoped  that 
tbe  Court  of  Appeals,  in  sanctioning  it,  will  so  guard 
the  admission,  that  the  injured  party  in  making  the 
declarations,  may  know  that  he  was  interrogated  for 
the  purpose  of  having  the  whole  truth  stated.  The 
danger  of  allowing  mere  answers  to  interrogatories, 
with  nothing  to  show  that  the  declarant  understood 
that  he  would  be  expected  to  state  the  whole  trans- 
action, as  it  occurred,  is  too  frightfully  dangerous  for 
a  moment  to  be  tolerarted  as  a  fixed  legal  rule  of 
evidence  in  a  government,  the  fundamental  laws  -of 
which  provide  as  a  security  to  the  citizen  the  right 
of  meeting  his  witnesses  face  to  face,  in  all  criminal 
accusations  preferred  against  him. 

The  admission  of  this  character  of  proof  is  a  com- 
mon law  rule,  and  if  our  constitutional  provision  was 
not  intended  to  alter  it,  then  it  could  only  have  been 
intended  to  prevent  the  use  of  depositions — muck 
less  dangerous  than  dying  declarations — as  cross- ex- 
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WM«foit       amiiiatieiia  could  always  be  had  in  such  cases.    Two 
(hMMOKwuijm  cases  only  are  fooad  where  it  has  been  held  that  th& 
■  admission  of  dyiag  declaratkuis  does  not  conflict  with 

the  constitatioaal  proYisioa  requiring  witaesses  to  b» 
brought  face  to  face  with  the  aeouaed.    {AnUurngf  vs^ 
I%eStaUylJlteig9,2m;WeodMdestfs.T»e8Me,2H^ 
mrd  Miss.  Sep.  tt5;  NoUi  to  1  Greenieqf,  f^e  207;^ 
B.  Sec.  157.) 

/.  Hartauy  Mtamet^  Generd^  for  the  CbimnonweWi — 

The  Grand  Jury  for  FrankKn  cou»ty,  at  its  July 
term,  1868,  returned  va  indictment  for  murder  against 
George  W.  Walstonfor  having  in  the  month  of  May^ 
ef  the  same  year,  shot  at  and  killed  Jephtha  Mont- 
|;oaiery.  A  trial  was  had  at  the  succeeding  Octo- 
ber term,  and  the  jury  having  disagreed  were  dis^ 
eharged. 

During  the  winter  foUowiag^  Walston  obtained  a 
^ange  of  the  venue  to  the  county  of  Anderson,  audi 
a  trial  was  bad  in  that  court  at  its  April  term,  1854,. 
and  the  jury  found  a  verdfet  for  manslaugliter,  and 
fxed  the  punishment  of  four  years  in  the  peniten* 
tiary.  The  court  graated  a  new  trial  on  the  motioi^ 
of  the  prisoner,  because  of  the  separation  of  the 
jury  during  ^  time  ti)ey  bad  the  case  under  advise-r 
meat. 

At  the  last  April  terak  another  trial  was  had,  and 
Ae  prisoner  wae  again  found  guilty  of  manr 
slaughter,  and  bis  ponishment  ftxed  at  two  year9 
eonfinament  intbe  penitentiary.  A  motion  was  mad# 
for  a  new  trial>  assigning  variwis  grounds  therefor^ 
iXX  of  whidi!  w^re  overruled  and  judgment  rendered 
according  to  the  verdict  of  the  jury.  The  Chief 
Justice  having  allowed  an  appeal  under  the  provis- 
ions of  sectwik  339  tf  ^  Crimnei  Ccdey  the  case  in 
now  presented  to  tins  c<Hirt  for  affirmance,  reversal 
or  dismissal. 

The  Code  {eection  884)  allows  an  appeal  to  the  de- 
fendant litt  the  following  eases  i- 
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Wauton 

1.  An  error  of  the  Circuit  Court  in  admitting  or  coummwmu.TB 
rej  ecting  important  evidence.  ■ 

2.  An  error  in  instructing  or  refusing  to  instruot 
the  jury. 

3.  An  error  in  failing  to  arrest  the  judgment. 

4.  An  error  in  allowing  or  disallowing  a  perempto- 
ry challenge. 

As  the  grounds  for  a  new  trial  do  not  embrace 
either  of  the  two  first,  (except  perhaps  the  dying 
declarations  of  Montgomery)  the  cas^  will  be  con* 
sidered  on  the  third  and  fourth. 

1.  As  to  the  third.  There  was  no  error  in  overrul- 
ing the  motion  in  arrest  of  judgment. 

The  causes  on  which  this  motion  may  be  grounded, 
although  numerous,  are  confined  to  objections  which 
arise  upon  the  face  of  the  record  itself,  and  which 
make  the  proceedings  apparently  erroneous;  and, 
therefore,  no  defect  in  evidei^ce  or  improper  conduct 
on  the  trial,  can  be  urged  in  this  stage  of  the  pro- 
ceedingi^.  liBurr.  2287;  1  Lard  Bajfm.  231;  1  Salk. 
77,  315;  (km.  D^.  Jndifitment  iV.)  The  cause  for  an 
arrest  of  judgment  must  appear  an  the  face  of  the 
recordy  and  not  for  any  extraneous  matter. 

In  this  case,  the  indictment,  proceedings  in  court, 
form  of  verdict,  judgment,  &c.,  appear  to  be  regular 
aad  consequently  there  is  no  ground  to  arrest  the 
judgment.  The  terms  ^'arrest  of  judgment"  are 
used  in  the  Code  of  Piractice  in  their  legal  sense. 

2.  The  fourth  ground  is  as  to  the  right  of  the  Com- 
monwealth to  challenge  peremptorily  five  jurors. 

The  right  of  challenge  did  not  exist  when  the  of- 
ftnee  was  committed,  nor  until  after  two  trials  of  the 
case ;  aad  whether  this  change  in  the  mode  of  pro* 
oeeding  impairs,  substantially,  the  constitutional 
rights  of  the  accused,  or  should  be  regarded  as  a 
change  in  the  form  of  trial,  is  the  question  to  be 
decided. 

I  admit  it  is  a  question  of  much  difficulty,  and  I 
can  find  no  case  directly  applicable.  It  was  decided 
at  an  early  day,  by  the  Supreme  Court  of  the  United 
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Wauton  States,  that  the  words  ex  past  facto  applied  to  crimi- 
CoMMoirwsAiTR  nal  cases  only.  See,  Cdder  and  Wife  vs.  Bull  and 
Wifej  3  Dallas  886.  It  was  decided  in  that  case — 
1.  That  every  law  that  makes  an  action  done  before 
the  passing  of  the  law,  and  which  was  innocent 
when  done,  criminal,  and  punishes  such  action.  2. 
Every  law  that  aggravates  a  crime,  or  makes  it 
greater  than  it  was,  when  committed.  3.  Every  law 
that  changes  the  punishment  and  inflicts  a  greater 
punishment  than  the  law  annexed  to  the  crime  when 
committed;  aod  4.  Every  law  that  alters  the  legal 
rules  of  evidence,  and  receives  less  or  different  testi- 
mony than  the  law  required  at  the  time  of  the  com- 
mission of  the  offense,  in  order  to  convict  the  offen- 
der— all  of  these  are  unjust  and  oppressive,  and  come 
within  the  interdict  of  the  Constitution  against  ex 
post  facto  laws. 

I  find  in  the  United  States  Digest j  annual  for  1847, 
p,  126,  sec.  14,  the  following :  "The  constitutional  pro- 
vision forbidding  ex  post  facto  laws,  relates  to  crimes 
and  punishments  and  not  to  criminal  proceedings." 
{Perry's  case,  3  Grattan  632.) 

Is  not  the  question  at  last,  whether  the  prisoner 
had  the  benefit  of  a  fair  trial  before  a  jury  selected 
by  himself? 

But  it  is  insisted  that  the  act  adopting  the  Criminal 
Code  excludes  that  part  of  it  wiiich  gives  to  the  Com- 
monwealth a  peremptory  challenge  to  five  jurors. 
If  the  Code  is  to  receive  that  construction,  the  court 
must  carry  it  out  to  its  full  extent. 

The  act  adopting  the  Code  provides  that  all  prose- 
cutions that  may  be  commenced  before  the  1st  Sep- 
tember, 1854,  and  which,  by  the  existing  laws,  would 
be  valid,  shall  not  be  rendered  invalid  by  this  act, 
"6u/  may  be  prosecuted  to  their  conclusion  and  enforced  ac- 
cording to  the  eansting  laws,  as  if  this  act  had  not  been 
passed. '^ 

It  is  submitted  then,  whether  this  case  throughout 
should  not  have  been  carried  on  and  enforced  by  the 
laws  in  force  at  the  time  the  offense  was  committed 
and  the  prosecution  set  on  foot  ? 
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It  has  been  argued  that  the  Circuit  Court  erred  in  Walstow 
permitting  the  declarations  of  Montgomery,  given  in  Commonwbalth 
extremis^  to  be  given  in  evidence.  All  I  have  to  say 
on  that  point  is,  that  this  question  has  been  settled, 
both  by  English  and  American  courts  in  conformity 
to  the  ruling  of  the  Circuit  Court.  (1  Greenleqf  Evi- 
dence^ sectums  156,  157,  4^.) 

7%omas  F.  Marshall^  in  reply,  for  the  appellant — 

Upon  the  trial  of  this  cause, believing  that  the  new 
Code  of  criminal  practice  for  Kentucky,  was  intended 
to  apply  to  it,  and  that  the  provision  allowing  the 
Commonwealth  the  right  of  five  peremptory  chal- 
lenges, was  not  inconsistent  with  the  Constitution  of 
the  United  States  and  that  of  Kentucky,  the  Circuit 
Judge  permitted  the  Commonwealth,  in  the  selection 
of  the  jury,  to  reject  three  without  cause,  who  were 
otherwise  legally  unexceptionable,  and  acceptable  to 
the  accused.    The  appellant  assigns  this  for  error : 

Ist.  Because  if  the  Legislature  intended  the  pro- 
vision to  apply  to  prosecutions  already  commenced 
and  pending  at  the  date  fixed  for  the  establishment 
and  commencement  of  the  operation  of  the  new 
Code,  which  was^the  fact  in  relation  to  the  indictment 
against  ^Walston,  then  this  provision  of  the  Code 
i^as  ex  post  facto  in  its  operation  upon  this  case,  and 
therefore  unconstitutional  and  void.  The  formation 
of  the  jury,  and  the  rights  of  the  Commonwealth  in 
its  selection,  were  regulated  and  to  be  determined 
according  to  the  laws  existing  at  the  time  of  the  in- 
dictment found,  which  laws  confined  the  Common- 
wealth to  challenges  ior  cause. 

2nd.  If  the  new  Code  intended  by  its  own  terms  or 
the  fair  construction  of  them,  to  limit  the  operation 
of  the  Code,  in  the  provisions  changing  the  mode  of 
trial  under  former  laws,  to  such  cases  as  should  arise 
after  the  date  fixed  for  the  operation  of  the  Code  by 
the  act  prefixed  to  it,  then  the  court  violated  the  Code 
itself  in  allowing  the  challenges,  which,  as  already 
shown,  were  a  violation  of  the  laws  existing  before 


Digitized  by 


Google 


26  BEN.  MONROE'S  REPORTS. 

Walstoh       the  establishment  of  the  new  Code.    It  is  not  in- 

Qff* 

CoMMOMWKALTH  tended  here  to  argue  the  first  ground  of  objection^ 

that  the  Code,  if  it  was  intended  by  the  Legislature 

to  apply  to  cases  commenced  before  the  date  fixed 
for  its  establishment  waa  ex  ppst  facto,  and  unconsti* 
tutional.  It  is  conceived  that  my  colleague,  Mr. 
Lindsey,  has  exhausted  the  argument  and  the  au- 
thorities. It  is  upon  the  use  made  by  the  Attorney 
General,  of  the  second  hypothesis,  which  is  the  one 
to  which  he  leans,  that  my  observations  are  directed. 
From  the  second  section  of  the  act  of  ABseinbly  pre-: 
liminary  to  the  Code,  that  gentleman  infers  that  the 
entire  new  Code  of  Practice  in  criminal  cases  in  Ken- 
tucky, was  restrained  and  confined  to  cases  com- 
menced after  the  first  day  of  September,  1854,  and 
that  cases  commenced  before  that  date  must  be  prose- 
cuted to  their  conclusion,  and  enforced  according  to 
the  laws  existing  at  the  time  of  th^ir  commence- 
ment, as  though  the  act  establishing  the  new  Code 
had  not  been  paa^^d-  Now,  as  appeals  were  not  al- 
lowed befpre  the  passage  of  th^t  act^  it  follows  ac- 
cording tp  the  argument  of  the  Attorney  General, 
that  Walstpn's  case  being  commenced  before  the  first 
day  of  September,  1854,  must  be  prosecuted  to  it^ 
ponclusion,  and  the  judgment  of  the  Circuit  Court 
enforced  according  to  the  la^ei  existing  at  the  time 
of  thepaiis^e  of  the  act  establishing  the  Code,  which 
allowed  no  appeal  in  indictments  for  murder.  Thiq 
argument  admits  the  error  of  the  Circuit  Court  in 
trying  the  cause  under  the  new  Code  of  criminal 
practice.  The  Cirpuit  Court  comniitted  the  error  unr 
der  the  impression  that  if  its  decision  were  errone- 
ous, thii3  court  had  appellate  jurisdiction,  and  could 
and  would  correct  it.  Walston,  according  to  the  ar- 
gument, should  have  been  tried  according  to  the  laws 
existing  at  the  time  of  the  commencement  of  his 
prosecution,  wd  was  not.  ^e  was  tried  and  wrong- 
fnlly  tried  upder  the  Code  against  its  provision?-  The 
verdict  and  judgment  were  illegal.  If  the  verdict 
had  been  "guilty  of  murder"  and  the  sentence  death; 
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it  would  not  have  changed  the  case  or  affected  the  Wamtoii 
argument.  He  must  have  died  by  an  illegal  sen-  Commonwkaltb 
tence,  coalrary  to  the  express  provisions  of  the  very  "" 
Code  which  gives  appellate  jurisdiction  in  criminal 
cases,  and  specifies  as  one  of  the  errors  of  which 
this  court  has  jurisdiction,  and  as  cause  Ibr  this  re- 
versal of  a  judgment  of  conviction,  "an  error  in  al- 
lowing; or  disaUowing  aperemptory  ehallenge."  The 
Code  of  Pk'actice  is  allowed  to  operate  in  the  Circuit 
Court;  the  illegal  destruction  of  a  human  being  con- 
trary to  its  spirit,  expressed  in  its  letter,  by  which  the 
codefiers,  of  whom  the  Attorney  General  was  one, 
vainly  attempted  to  guard  against  its  uncowtitutional 
ex  post  facto  operation.  And  its  operation  is^  denied 
in  this  court,  where  the  jurisdiction  given  was  ex- 
pressly intended  to  correct  errors  of  the  very  sort, 
chargied  and  admitted.  This  murderous  statute  is  to 
operate  where  it  destroys,  and  to  be  arrested  where 
its  operation  would  be  beneficial  to  life  or  Kberty. 
It  is  perfectly  clear  that  Si  the  construction  given  by 
the  Attorney  General  be  the  true  one,  the  Circuit 
Court  has  erred,  and  this  court,  unless  its  appellate 
jarisdictioB  is  taken  away  by  the  same  construction,, 
must  reverse  the  judgment.  Admitting  that  thi^ 
prosecution  should  have  been  conducted  to  its  con- 
clusion, according  to  the  laws  existing  at  its  com- 
mencement, and  that  the  Code  has  excepted  it  iromit» 
provisions,  has  the  section  already  referred  to,  de- 
prived this  court,  in  this  case,  of  the  appeQate  juris- 
diction subsequently  conferred,  and  of  the  judicial 
power  to  remedy  an  error  actually  committed  by  the 
Circuit  Court,  expressly  forbidden  by  the  Code  itself 
and  provided  for  expressly  in  the  fourth  specification 
of  errors,  under  the  title  '^appeals"  as  giving  jurisdic- 
tion to  this  court,  without  any  reference  there,  or 
limitation  of  the  power  of  this  court  to  arrest  the 
judgment  |br  suph  error,  to  the  date  pf  the  ind|ctment> 
•r  commencement  of  the  prosecution?  Whatever 
may  have  been  the  laws  existing  at  the  time  of  the 
commission  of  the  act^  the  finding  of  the  indictment 
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Wamtok       or  the  commencement  of  the  prosecution,  at  the  time 
Commonwealth  of  tlie  trial,  the  finding  of  the  jury  and  the  judg- 
ment  of  the  Circuit  Court,  this  court  had  then  appel- 
late jurisdiction  in  criminal  cases. 

"Whatever  may  be  the  true  construction  of  the 
second  section  of  the  preliminary  act,  under  what- 
ever law  the  Code  designed  "prosecutions  or  pro- 
ceedings in  criminal  cases  commenced  before  the  first 
day  of  September,  1854,  to  be  conducted  to  their  con- 
clusion," we  deny  that  the  appellate  jurisdiction  con- 
ferred subsequently  by  the  Code  is  afiected  in  the 
least  or  limited  by  that  section.  On  the  contrary, 
we  afiirm  that  the  possible  errors  into  which  the  in- 
ferior courts  might  be  led  by  an  improper  construc- 
tion of  that  section,  and  the  actual  error  m  its  con- 
frtruction,  into  which  the  Judge  of  the  Anderson  Cir- 
cuit has  heen  led,  as  shown  and  argued  by  tbe  dis- 
tinguished Attorney  General,  one  of  the  authors  of 
the  Code,  afford  the  very  strongest  ground  for  main- 
taining and  preserving  the  appellate  jurisdiction 
over  that  very  class  of  cases  where  errors  were  most 
likely  to  be  committed.  I  have  shown  the  inevitable 
consequences  of  the  Attorney  General's  argument  in 
this  very  case.  Befqre  this  court  will  allow  such  to 
follow,  they  will,  I  am  sure,  give  to  the  section  and 
to  tbe  title  conferring  appellate  jurisdiction,  the  most 
jealous  scrutiny;  anxious  to  prevent  results  scarcely 
less  than  iniquitous,  results  that  can  with  difiiculty 
be  supposed  to  have  been  within  the  views  and  pur- 
poses of  a  legislature  engaged  at  the  very  time  in 
tbe  adoption  of  a  statute  designed  to  enlarge  the  se- 
curities of  life  and  liberty,  by  providing  a  judicial 
power  of  superior  revisionjin  cases  where  theretofore 
the  decisions  of  inferior  courts  had  been  final. 

"The  Code  of  Practice,  in  criminal  cases  in  Ken- 
lucky,"  is  itself  an  act  of  assembly,  and  derives  its 
^authority  from  the  sanction  of  the  Legislature.  In 
title  9,  artick  Appeals,  section  327,  it  provides  that  "th« 
Court  of  Appeals  shall  bave  appellate  jurisdiction 
In  prosecutions  for  felonies,  subject  to  the  restrictlonfl 
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eoDtained  in  this  article."     By  the  first  section  of  the       Walston 
preliminary  act  it  ia  declared  "that  the  provisions  of  Commonwealtb 
this  act  shall  regulate  the  proceedings  in  all  prosecu- 
thns  and  penal  actions  in  all  the  courts  (jf  tfiis  Common- 
loealth,  from  and  after  the  first  day  of  Jvly^  1854,  and 
»hall   be  known,"  &c.    The   third  section   declares 
"that  all  laws  coming  within  the   purview   of  this 
act  shall  become  repealed  when  this  act  goes  into 
effect,  except  as  provided  in  the  last  (the  second)  sec- 
tion."    Now,  the  act  goes  into  effect  the  first  of  July, 
1854,  and  shall  regulate  the  proceedings  in  all  prose- 
cutions, &c.,  from  and  after  that  date  without  refer- 
ence  to  the  time  of  their  commencement,  so  far  as 
the  first   section  is  concerned,  which   fixes  the  date 
from  which  the  act  is  to  take  effect.     By  that  section 
the    appellate  jurisdiction   of  this  court  in  prosecu- 
tions for  felonies  is  established   among  other  provi- 
sions of  the  Code,  and  made  to  commence  from  the 
first  day  of  July,  1854.     Is  that  jurisdiction,  thus  dis- 
tinctly conferred,  and  its  date  thus   distinctly  fixed, 
modifiled   or  suspended  by  the  second  section,  so  as 
to  defer  the   time  of  its  commencement  till  the  first 
of  September,  1854,  and   to  limit  it  to  cases  com- 
menced after  that  date?    The  spirit  of  the  act  and 
the  reason  of  the  thing,  I  think,  has  been  shown  to 
be  against  such  a  construction.     The  strictest  gram- 
matical analysis,  the   closest  and  most  literal  verbal 
criticism  of  the  entire  section  by  itself,  without  refer- 
ence  to   anything  else,  will  not  sustain,  as  I  thinks 
the  construction  contended  for  by  the  Attorney  Gene- 
ral so  far  as  the  appellate  jurisdiction  is  concerned. 
The  language  of  the  section  is  "That  all  prosecu- 
tions or  proceedings  in  criminal  or  penal  cases  which 
shall  be  commenced  before  the  first  day  of  Septem- 
ber, 1854,  and  which,  by  the  existing  laws,  wonld  be  valid j 
shall  not  be  rendered  invalid  by  this  act,  but  may  be 
prosecuted  to  their  conclusion,  and  enforced  accord- 
ing to   the  existing  laws,  as  if  this  act  had  not  been 
passed.'*'*      The  last  words  which  I  have   italicised,  it 
is  contended,  taken  strictly,  leaves  the  class  of  cases 
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W&urroii       referred  to  in  the  section,  as  Aough  the  Code  were 
CoMHONwxALTH  Qot  in   existeiice ;  and  without  the  Code  there  is  no 
appeal.    Walston's  case  belongs  to  that  class,  clearly, 
as  having  been  commenced  before  the  first  day  of 
September.    As  to  Walston's  case,  therefore,  there  is 
no  Code,  it  stands  as  though  that  act  had  not  been 
passed.     This  is  the  rigorous  logic  of  the  Attorney 
General,  thrown  into  the  syllogistic  form,  regardless 
of  the  legal  or  moral  consequences  which  flow  from 
Che  conclusion  to  which  it  leads.    To  pursue  the 
phraseology  strictly  of  this  second  sectioh,  and  with- 
out taking  the  first  into  consideration,  or  seeking  to 
^ive  it  any  efiect  whatever,  we  say  first,  that  the 
second  section  confirms  all  proceedings  in  criminal 
eases  commenced  before  the  first  day  of  September, 
1854,  which,  bg  theet:isting  lauoSy  toould be  f>ali(l,B,nd  none 
other.     Are  the  proceedings  in  Walston's  case,  to 
which  we  object,  valid  under  the  laws  existing  before 
the  establishment  of  the  code?    Most  clearly   not* 
By  these  laws  no  challenges  to  jurors  were  allowed 
the  Commonwealth  except  for  cause.    "Proceedings 
commenced  before  the  first  day  of  September,  1854, 
end  which,  by  the  existing  laws,  would  be  valid,  shall 
not  be  rendered  invalid  by  this  act,  but  may  be  prose^ 
euted  to  their  conclusion,  and  enforced  according  to 
the  existing  laws,  &c."    The  proceedings  in  Wal* 
€ton's  ceuie,  if  valid  under  the  existing  laws,  would 
not,  it  is  admitted  by  us,  have  been  rendered  invalid 
by  the  Code,  but  must  have  been  prosecuted  to  their 
conclusion  as  though  the  Code  had  not  been  passed. 
The  right  of  appeal  under  its  specifications  would 
not  have  1been  taken  away,  but  under  such  a  case 
the   appeal  Would  not  have  applied ;  there   would 
have  been  no  error,  and  this  court  could  not  have  ar- 
rested the   judgment.     But  if  the  proceedings  in 
Walston's  case  had  been  invalid  under  the  laws  ex- 
isting at  the  time  of  their  commencement,  can   any 
construction  of  the  second  section,  so  often  cited,  ren- 
der them  valid?     Can  they  be   prosecuted  to  their 
conclusion,  and  enforced  according  to  the  existing 
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laws,  as  though  the  act  establishing  the  Code  had  not  Walwom 
been  passed?  Does  that  section  provide  for  the  en-  Gommonwbaltr 
forcement  of  proceedings  invalid  under  the  existing 
laws,  which  were  to  regulate  them?  Is  not  that  sec- 
tion confined  expressly  to  proceedings  "which  by  the 
existing  laws  would  be  valid?"  Do  not  all  other 
proceedings  come  under  the  appellate  jurisdiction 
conferred  upon  this  court,  and  made  by  the  first  sec- 
tion to  commence  and  take  efiect  from  the  first  day 
of  July,  1 854?  Again,  the  language  of  the  second  sec- 
tion is  not  that  prosecutions,  &c.,  commenced  before 
the  first  day  of  September,  shall  be,  but  may  be  prose- 
cated  to  their  conclusion,  &c.  The  language  is  per- 
missive not  imperative. 

Bat,  abandoning  the  narrow  field  of  mere  verbal 
criticism,  and  admitting  that  the  language  of  the 
second  section,  taken  alone,  is  not  impressed  with 
that  stamp  of  indisputable  clearness,  beyond  the 
reach  of  cavil  or  quibble,  which  the  vast  impor- 
tance of  the  subject  demanded,  and  which  might 
have  been  expected  from  minds  so  acute  as  well  as 
enlarged,  as  are  those  from  which  it  emanated,  let 
us  look  to  the  general  objects  of  the  Code,  and  the 
Legislature,  and  to  all  the  sections  and  provisions 
bearing  on  the  point  under  discussion,  taking  them 
together,  and  giving  effect  if  possible  to  all.  In  the 
first  place,  among  other  provisions  of  the  Code,  ap- 
pellate jurisdiction  in  cases  of  felony,  is  conferred 
on  this  court.  In  the  second  place,  by  the  first  sec- 
tion of  the  preliminary  act,  the  Code  is  made  to  regu- 
late the  proceedings  in  all  prosecutions,  ^'in  all  the 
courts*'*  o{  the  Commonwealth,  from  and  after  the  first 
day  of  July,  1854.  From  this  date  then,  by  that  sec- 
tion, the  appellate  jurisdiction  is  made  to  begin,  and 
to  regulate  the  proceedings  in  all  prosecutions^  4*^., 
without  referrence  to  the  date  of  their  commence- 
ment. Can  this  jurisdiction,  thus  conferred,  be  in- 
terrupted, suspended,  or  taken  away,  by  any  implica- 
tioQ,  construction,  or  intendment,  unless  such  purpose 
be   clearly    expressed?    The  second    section  fixes 
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Walstom  another  date,  the  first  day  of  September,  two  months 
Commonwealth  after  the  Code  is  to  take  effect  and  become  law  under 
the  first  section,  and  declares  that  the  proceedings 
commenced  before  that  time,  which  would  be  valid 
under  the  existing  laws,  had  the  Code  not  passed, 
should  not  be  rendered  invalid  by  the  Code.  Is  it 
possible  to  suppose  that  the  true  intention  was  to 
suspend  the  entire  Code  from  the  first  day  of  July 
till  the  first  day  of  September — was  it  to  repeal  the 
first  section?  tn  what  condition  does  the  argument 
of  the  Attorney  General  leave  the  first  section?  Had 
a  prosecution  commenced  between  the  first  of  July, 
the  date  fixed  for  the  Code  to  take  efiect,  and  the  first 
of  September?  Are  all  the  provisions  of  the  Code 
inapplicable  to  such  a  case?  Will  the  appellate 
'  jurisdiction  not  reach  errors  committed  in  such  a 
case,  errors  expressly  noted  in  the  code  itself  as  giv- 
ing jurisdiction ;  for  instance,  ''an  error  in  allowing 
or  disallowing  a  peremptory  challenge,"  an  error 
which  by  the  second  section  itself,  would  invalidate 
the  proceedings,  being  contrary  to  the  laws  existing 
at  the  time,  &c.?  Such  a  construction  would  nullify 
the  first  section  altogether.  When  we  show  that  the 
appellate  jurisdiction  existed  at  the  time  of  this  trial, 
that  it  commenced  on  the  first  of  July,  1854,  that  it 
was  expressly  extended  to  all  prosecutions  without 
reference  to  the  date  of  their  commencement,  that  it  is 
no  where  expressly  suspended  in  any  case,  that  the 
error  complained  of  is  expressly  provided  for  in  the 
body  of  the  Code,  that  it  is  clearly  an  error  under  the 
section  providing  for  the  prosecution  of  cases  previ- 
ously commenced  under  the  laws  existing  at  the  time 
of  their  commencement,  we  have  placed  that  con- 
struction which  makes  an  error,  and  by  intendment 
or  implication,  takes  away  the  power  of  correcting 
it  judicially;  a  power  expressly  given  elsewhere,  and 
specifically  for  the  very  purpose  among  others  of  cor- 
recting errors  of  this  precise  stamp ;  we  have  placed 
that  construction,  we  think,  in  that  predicament  which 
logicians  call  a  ^^reductio  ad  absurdumy    If  we  are 
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eon^ct,  the  second  section  leaves  the  appellate  juris-  WAunon 
diction  of  this  court  as  the  first  section  left  it.  It  in-  Commowwcaltb 
tended  principally  to  guard  proceedings  previously 
begun  from  the  ex  post  facto  operation  of  the  Code, 
and  sabordinately  to  permit  prosecutions  instituted 
and  in  progress  after  the  first  of  July,  1854,  and  be« 
fore  the  first  of  September,  when  the  Code  perhaps 
might  not  have  had  sufficient  publication  and  notori- 
ety to  have  reached  all  the  courts  in  the  Common- 
wealth; but  most  certainly  never  intending  to  take 
away  from  this  court  a  power  so  necessary  to  the 
execution  of  that  very  section  which  declares  the  pro- 
ceedings here  complained  of  invalid — ^the  appellate 
power — without  which  the  proceeding  declared  and 
admitted  to  be  invalid  by  the  Code  itself,  becomes 
practically  valid,  and  must  be  enforced  in  violation 
of  the  laws  existing  at  the  time  of  the  commence- 
ment of  the  prosecution,  and  also  of  the  provisions 
of  the  second  section  of  the  preliminary  act,  framed 
by  the  Legislature  to  guard  the  citizen  from  this 
very  injustice.  A  strange  anomaly  in  jurisprudence. 
Not  '^a  casus  omissus^^^  but  a  case  provided,  by  which 
a  wrong,  an  illegal,  unconstitutional  wrong,  a 
wrong  against  statute  and  organic  law,  provided 
against  by  Code  and  Constitution,  is  left  without 
judicial  remedy.  It  cannot  be.  The  construction 
must  be  false. 

Judge  SumoN  deliyered  the  opinion  of  the  Court. 

At  the  July  term,  1852,  of  the  Franklin  Circuit  June  S9. 
Court,  the  appellant  was  indicted  for  the  murder  of 
Jeptha  Montgomery.  The  prosecution  having  been 
transmitted  to  the  Anderson  Circuit  Court,  by  change 
of  venue,  a  trial  was  there  had  at  the  last  April 
term  of  that  court,  when  he  was  convicted  of  volun- 
tary manslaughter,  and  sentenced  to  confinement  in 
the  penitentiary  for  the  period  of  two  years. 

The  prisoner  has  appealed  to  this  court,  and  the 
matters  relied  upon  to  reverse  the  judgment,  are : 
voi«.  XVI.        8 
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1.  The  dying 
declarations  of  a 
person  who  is 
wounded,  is 
clearly  admissi- 
ble  evidence 
against  a  person 
cnarffed  with 
homidde  accor- 
ding to  the  En- 
fflish  Common 
Law,  and  is  not 
changed  by  oar 
laws.  (Cfreenleaf 
w  Ev.,  186.) 


9.  But  to  ren- 
der dying  deda* 
rations  admissi- 
ble»  they  must 
be  made  in  ex- 
tremit,  under  a 
solemn  sense  of 
impending  dis- 
solution. In 
such  a  situation 
eyerr  motire  to 
falsehood  is  pre- 
sumed to  be  si- 
lenced and  ey'ry 
motiyeto  truth 
in  liyely  exer- 
cise. Its  cre^- 
bility  is,  howey- 
er,  to  be  dedd- 
ed  by  the  Juiy. 


1.  Tkat  itli«  eourt  improperly  admitted  the  d^ng 
deolaratianfl  of  Jeptha  Mootgomery  to  be  fpiTen  in 
evid'e&ce  agahiat  the  prisoner. 

2.  The  coait  eerei  in  not  arresting  the  judgment. 
8.  The  cenrt  erred  in  allowing  the  Commonwealth 

the  right  of  peremptory  challenge. 

4.  The  eourt  oughtto  have  granted  a  new  trial  for 
the  reaaons  aesigned  in  the  reoord. 

1.  The  English  antiioritieefttllyeetabliBhas  a  prin- 
ciple of  the  common  law  the  admissibility  t»f  dying 
declarations  as  evidence ;  but  it  seema  to  be  well 
settled  that  they  are  admissible  as  snch,  only  in  cases 
of  homioide,  "where  the  death  of  the  deceased  is 
the  snbject  of  the  charge,  and  the  circumatances  of 
die  death  are  the  snbject  of  the  dyisg  declarations.'^ 
The  principle  npon  which  they  are  admitted,  rests 
upon  the  ground  of  public  necessity  to  preserve  the 
lives  of  the  community,  by  bringing  the  manslayer 
to  justice,     (fireadeaf  on  Evideneey  166.) 

The  argument  against  their  admissibility  is,  that 
they  form  a  very  dangerous  description  of  testimony, 
made  frequently  under  feelings  of  revenge,  calcula- 
ted to  affect  tilie  truth  and  accuracy  of  the  statements, 
and  that  the  rule  which  admits  them,  not  only  de- 
prives Ae  accused  of  the  right  of  crass-examination^ 
but  also  of  the  constitutional  right  ^^  meet 
the  witnesses  face  to  face,"  that  are  produced 
against  him. 

The  answer  to  the  objection  made  to  the  policy  of  the 
rule  is  that  such  evidence  must,  from  the  necessity  of 
the  case,  be  admitted  to  identify  the  accused,  and  to 
establish  the  circumstances  from  which  the  death  re- 
sulted; otherwise,  the  guilty  would  frequently  escape, 
where  no  third  person  witnessed  the  transaction,  for 
the  want  of  testimony  to  designate  the  perpetrators 
of  the  homicide,  and  to  explain  the  manner  in  which 
it  occurrred.  And  as  these  declarations,  to  be  ad- 
missible, must  be  made  in  extremis^  under  a  solemn 
sense  of  impending  dissolution,  it  is  considered  that 
the  constant  expectation  of  immediate   death  will 


Digitized  by 


Google 


SUMMER  TERM,  1655. 


SS 


Biieiice  every  motive  to  falsehood,  remove  every 
feeling  of  revenge,  and  the  mind  will  be  induced  by 
the  most  powerful  considerations  to  adhere  strictly  to 
the  trath;  the  awful  situation  of  the  individual  crea- 
ting, in  legal  contemplation,  an  obligation  equal  to 
that  inrhich  is  imposed  by  eat  oath  administered  in  a 
Goort  of  justice.  Besides,  after  the  evidence  is  ad- 
mitted, its  credibility  is  entirely  within  the  province 
of  the  jory,  who  have  a  right  to  consider  all  the  cir- 
cumstances under  which  the  declarations  were  made, 
and  to  give  the  testimony  such  credit  only  as  upon 
the  whole  they  may  think  it  deserves. 

The  constitutional  right  of  the  accused  to  con- 
front the  witnesses  against  him  is  not  impaired  by 
this  rule  of  evidence.  The  person  who  testifies  to 
the  dying  declarations  is  the  witness  against  the  ac^ 
cased ;  and  it  is  only  by  failing  to  discriminate  be- 
tween the  witness  and  the  testimony  which  he  gives 
that  the  constitutional  objection  assumes  the  appear- 
ance of  plausibility.  The  Constitution  does  not  alter 
the  rules  of  evidence,  or  determine  what  shall  be  ad- 
missible testimony  against  the  prisoner,  but  it  only 
secures  to  him  the  right  te  confront  the  witnesses 
who  may  be  introduced  to  prove  such  matters  as,  ac- 
cording to  the  settled  principles  of  law,  are  evidence 
against  him.  This  objection,  if  carried  out  fully, 
would  result  in  the  rejection  of  aH  declarations,  even 
where  they  constitute  part  of  the  res  gesUs.  The 
law  determines  the  admissibility  of  testimony — the 
Constitution  securetf  to  the  aeeused  the  right  to  meet  the 
witness  who  deposes  face  to  face.  But  what  thewit- 
aess,  when  tbvus confronted,  shall  be  allowed  to  state 
as  evidence,  the  Constitution  does  not  undertake  to 
prescribe^  but  leaves  it  to  be  regplated  by  the  general 
principles  of  the  law  of  evidence.  When  the  decla- 
rations of  the  dece^ased  are  offered  to  the  jury,  they 
constitute  facts  in  legal  contemplation,  which  tend  to 
establish  the  truth  of  the  matter  to  which  they  relate. 
The  position,  therefore,  that  their  admission  as  evi- 
dence, infringes  upoa  the  constitutional  right  of  the 
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3.Them1«of 
Uw  ndsuttiog 
dyH«  4eQliM»- 
iXoas  to  ke  ipw* 
en  IB  «¥ideiiM 
against  Um  (Nh 
Queed  i»  triali 
for  bfunicide,  Vi 
not  fihaoged  \^ 
any  Ck>DeUtii* 
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WALnoK        prisoner    to   confront    the    witnesBes   against    hiiiif 
Commonwealth  is  wholly  without  foundation,  and  cannot  be  main-^ 

Rep.,  655;  An-    ^^^^^d' 

aonyiMihe State       This  constitutional  provision  has  received  a  similar 

*^''  interpretation  in  the  courts  of  other  States,  where  it 

has  been  decided  that  it  does  not  abrogate  the  com-^ 
mon  law^  principle,  that  the  declarations  in  extremis 
of  the  murdered  person,  in  such  cases,  are  admissi- 
ble in  evidence.  {Woodsidesvs,  the  St^^e,  2  How.  Miss. 
Rep,  655;  Anthony  vs,  the  State,  1  Meigs  265.) 

The  Circuit  Court,  therefore,  did  not  err  in  the  ad- 
mission of  this  testimony. 

-    «.        ,         2.  The  matters  relied  upon  in  the  arrest  of  judg- 
4.   The  only  ,  .       «       ,  *»      © 

grounds  upon   ment  were  not  such  as  a  motion  for  that  purpose  can 

menfcftnbear^   ^^   based  upon.     It   is   expressly   provided  by   the 

rested  in  a  erim-   criminal  code,  {sec,  270.)  that  the   only  ground  upon 

the  facts'  stated  which  a  judgment  shall  be  arrested,  is  that  the  facta 

in  the  indict-  stated  in  the  indictment  do  not  constitute  a  public 
ment  do  not  con*  ' 

sUtute  a  public  offense  within  the  jurisdiction  of  the  court.     No  such 

Ae'Turisdiction  cause  is  alleged  to  exist  in  this  case,  and  if  such  an 
**nf2lf-  ^^"cftJ'  objection  had  been  relied  upon,  it  would  have  been 
He,  2700         '  wholly  without  foundation. 

3.  In  considering  the  right  of  the  Commonwealth 
to  challenge  any  of  the  jurors  peremptorily,  it  be- 
comes necessary  to  decide  whether  the  prosecution 
in  this  case,  inasmuch  as  it  was  pending  at  the  time 
the  Criminal  Code  was  adopted,  should  be  regulated 
by  the  provisions  of  the  Code,  or  by  the  previous 
law. 

The  preliminary  provisions  contained  in  the  Code, 
which  were  intended  to  fix  and  determine  this  mat^ 
ter,  are  not  so  clear  and  explicit  as  might  be  desired. 
They  are  in  the  following  language : 

Sec.  1.  '^That  the  provisions  of  this  act  shall  regu- 
late the  proceedings  in  all  prosecutions  and  penal 
actions,  in  ail  the  courts  of  this  Commonwealth, 
from  and  after  the  fiist  day  of  July,  1854,  and 
shall  be  known  as  the  Code  of  Practice  in  Criminal 
Cases." 

Sec.  2.  *'That  all  prosecutions  or  proceedings  in 
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criminal  or  penal  cases,  which  shall  be  commenced  Walotow  | 
before  the  first  day  of  September,  1654,  and  which,  Cohhomwkalts 
by  the  existing  laws,  would  be  valid,  shall  not  be    '  " 

rendered  invalid  by  this  act,  but  may  be  prosecuted 
to  their  conclusion,  and  enforced  according  to  the  ex- 
isting laws,  as  if  this  act  had  not  been  passed.'' 

No  express  reference  is  made  in  this  last  section  to 
such  prosecutions  as  were  then  pending,  but  they 
must  be  regarded  as  embraced  by  its  provisions,  not- 
withstanding the  language  used  in  it  seems  more 
properly  to  apply  to  such  prosecutions  as  should  be 
subsequently  commenced,  inasmuch  as  every  reason 
which  would  require  such  an  enactment  for  the  bene- 
fit of  the  latter  would  apply  to  the  former  with  equal 
or  greater  force.  Besides  the  language  used  is  suffi- 
ciently comprehensive  to  embrace  all  prosecutions 
that  should  be  commenced  at  any  time  before  the 
first  day  of  September,  1854,  and  we  have  no  doubt 
the  Legislature  intended  that  the  provisions  of 
this  section  should  apply  to  all  such  prosecutions 
whether  they  were  commenced  before  or  after  the 
act  took  effect. 

The  first  one  of  the  foregoing  two  sections  declares  j.  T^^cri^i. 
expressly  that  the  provisions  of  the  Code  shall  regu-  lul  Code  gluing 
late  the  proceedings  in  all  prosecutions  and  penal  eiiip«^^<£2k 
actions  in  all  the  courts  of  this  Commonwealth,  from  }?"«•  ^  ^ 
and  after  the  first  day  of  July,  1854.  The  language  in  crimini^l 
is  broad  and  comprehensive ;  it  embraces  all  prose-  ^^iT  to^Sals 
eutions  and  all  courts.  Had  it  stood  alone,  no  crimi-  ia  **tIIlS**hI! 
nal  proceeding  after  the  time  mentioned  could  have  fore^Mtot^oM 
been  regularly  carried  on,  unless  it  conformed  to  the  J^^^faJ^  dinr 
proviaiions  of  the  Code.  To  guard  against  any  diffi-  of  Scomber, 
culty  or  inconvenience  that  might  have  resulted,  if  code,  ••©.  i,  t 
this  requisition  had  remained  imperative,  in  conse-  ^^^^i^'JSu 
quence  of  the  ignorance  in  some  portions  of  the  is  not  an  er  ^mi 
State  of  the  existence  of  the  Code,  and  the  nature  of  ^^^^^[m. 
its  provisions — the  second  section  provided  that  all  ?J*2^**3g?;  |2 
proceedings  in  criminal  cases,  commenced  before  the  whe^tfh  i^ 
period  named  therein,  might  be  prosecuted  to  their  j^^^!^^^^^ 
conclusion  according  to  the  existing  laws,  and  should  i^d  /id$  m1u» 
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Walbtcw  not  be  thereby  rendered  invalid.  The  right  to  pro- 
CoMMON WEALTH  ceed  in  such  cases,  under  the  previous  low,  b  merely 
to  crimes  and  P^rroissive;  it  IS  not  however  exchisive,  it  does  not 
iiotjo^  criminai  conflict  with  the  right  to  appiy  1^  provisions  of  the 
Code  to  such  proceedings.  If  proseculed  according 
to  the  previous  law,  they  shall  not  be  rendered  in- 
valid by  the  act,  although  it  expressly  applies  to 
them,  and  they  may  be  regulated  by  its  provisions. 
Such  proceedings  then  may  be  prosecuted,  either 
under  the  Criminal  Code,  or  under  the  previous  law, 
as  the  court  may  direct. 

This  construction  of  the  act  is  fortified  by  the  con- 
sideration that  according  to  its  terms  it  expressly  ap- 
plies to  all  prosecutions,  without  regard  to  the  time 
the  offense  was  comrmitted.  Previous  offenses  are 
not  excluded  from  its  operation,  nor  is  any  reference 
made  to  the  time  when  the  offense  was  committed. 
When,  therefore,  the  law  evidently  embraces  offenses 
theretofore  committed,  why  should  it  be  supposed 
that  the  Legislature  considered  the  time  when  the 
prosecution  was  commenced  of  so  much  importance 
as  to  exempt  from  the  operation  of  the  act  such  as 
were  commenced  before  its  passage?  It  would  be 
unreasonable  lo  attribute  to  the  Legislature  an  in- 
tention to  attach  more  importance  to  the  time  the 
prosecution  was  commenced  than  to  the  time  the 
offense  was  committed.  If  the  Code  is  to  apply  to 
all  offenses  without  reference  to  the  time  they  were 
committed,  why  should  it  not  equally  apply  to  all 
prosecutions  without  reference  to  the  time  they  were 
commenced?  No  substantial  reason  can  be  assigned, 
Bnless  it  be  that  its  existence  might  be  unknown, 
and  consequently  it  might  be  necessary  to  provide 
that  if  prosecutions  were  commenced  and  carried  on 
under  the  previous  law,  they  should  not  thereby  be 
rendered  Invalid.  To  this  extent  only  was  it  deemed 
necessary  to  exempt  such  prosecutions  from  the  ope- 
ration of  the  act. 

This  construction  of  the  act  seems  also  to  be  re- 
quired by  the  23if  sec.  rf  the  21<<  clugf.  of  the  Revued 
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SuUmie»f  pag€  101,   which   ezpreasly  provides  that      Wamkmi 
although  a  new  law  shall  not  be  so  construed  as  to  OommKwmiuga 
affect  any  right  aeoraed,  or  claim  arising  before  it 
takes  effect,  yet  that  tho  proceedings  thereafter  had 
shall  con^Mrm,  ae  far  as  practicable,  to  the  laws  in  force 
at  the  time  of  such  proceedings. 

The  Criminal  Code  was  the  law  in  force  when  the 
appellant  was  tried  and  convicted.  The  prosecution 
against  him,  although  commenced  before  it  took 
efiect,  was  expressly  embraced  by  its  provisions,  and 
the  statutory  rule  of  construction,  to  which  we  have 
adverted,  demanded  that  the  proceedings  thereafter 
had  should  conform,  as  ftir  as  practicable,  to  the  law 
in  force  at  the  time  of  such  proceedings.  The  inevi- 
table  conclusion  then  is,  that  the  prosecution  in  this 
case  might  properly  have  been  regulated  by,  and  car- 
ried on  under  the  provisions  of  the  Code. 

But  it  is  contended  that  so  much  of  the  Criminal 
Code  as  gives  to  the  Commonwealth  the  right  of  per- 
emptory  challenge,  a  right  which  did  not  previously 
exist,  is  to  that  extent,  if  applied  to  pending  prose- 
cutions for  offenses  previously  committed,  an  ez  post 
ftMcto  law,  and  therefore  unconstitutional. 

The  Constitution  of  the  United  States,  as  well  as 
that  of  this  State,  forbids  the  Legislature  of  any 
State  to  pass  ex  post  /acta  laws.  The  Supreme  Court 
of  the  United  States,  in  the  case  of  Colder  and  ux.  vs. 
Bull  andux.j  3  Ikdlas,  386,  has  given  an  exposition  of 
the  clause  in  the  Constitution  of  the  United  States 
which  contains  this  prohibition;  and  Judge  Chase 
mentions  four  kinds  of  laws  which,  in  his  opinion, 
would  be  embraced  by  it 

1.  Every  law  that  makes  an  action  done  before  the 
passing  of  the  law,  and  which  was  innocent  when 
done,  criminal,  and  punishes  such  action. 

2.  Every  law  that  aggravates  a  crime^  or  makes  it 
greater  than  it  was  when  committed. 

3.  Every  law  that  changes  the  punishment^  and  in- 
flicts a  greater  punishment  than  the  law  annexed  to 
the  orime  when  committed. 
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Walron  4,  Every  law  that  alters  the  legal  rules  of  evidence^ 

CoMMoifWEALTB  and  recelves  less  or  different  testimony  than  the  law 
required,  at  the  time  of  the  commission  of  the  offense, 
in  order  to  convict  the  offender. 

The  same  Judge  says  that  he  does  not  consider  any 
law  ex  post  facto  but  those  only  that  create  or  aggravate 
the  crime,  or  increase  the  punishment,  or  change  the 
rules  of  evidence  for  the  purpose  of  conviction. 

We  have  not  been  referred  to  any  authority  by 
which  this  constitutional  prohibition  has  been  ex- 
tended beyond  the  limits  thus  prescribed ;  nor  any 
that  has  considered  it  as  applicable  to  laws  merely 
regulating  criminal  proceedings,  or  the  mode  of  trial 
in  criminal  cases. 

In  what  manner  is  the  prisoner  affected  by  the  ex* 
ercise  of  the  right  of  peremptory  challenge,  on  the 
part  of  the  Commonwealth?  It  does  not  divest  him 
of  any  right;  although  it  may  in  its  operation  exclude 
from  the  panel  some  individual  that  he  might  desire 
to  have  upon  the  jury.  It  does  not  interfere  with  his 
right  of  peremptory  challenge.  An  impartial  jury  is 
all  that  he  is  entitled  to  under  the  Constitution.  It 
has  no  tendency  to  deprive  him  of  this  right.  He 
cannot  claim  the  right  to  be  tried  by  sl  partial  jury — 
one  that  may  be  inclined  to  favor  his  escape  from 
justice.  He  has  no  right  to  select  a  jury,  although 
the  law  permits  him,  to  a  limited  extent,  to  reject 
such  persons  as  he  is  unwilling  to  be  tried  by. 

In  the  case  of  the  United  States  vs.  Marchant  and 
Cokon,  12  Wheaton's  Reports^ 480,the  Supreme  Court 
decided,  that  where  two  or  more  persons  are  jointly 
charged  in  the  same  indictment  with  a  capital  of- 
fense, they  have  no  right  to  demand  a  separate  trial. 
The  claim  to  a  separate  trial  was  based  upon  the 
ground  that  they  had  a  right  to  select  a  jury 
out  of  the  whole  panel,  and  that  as  upon  a  joint  trial, 
one  might  desire  to  retain  a  juror  who  was  chal- 
lenged by  the  other,  this  right  of  selection  was,  upon 
such  a  trial,  virtually  impaired ;  but  the  court  decided 
that  the  right  of  peremptory  challenge  was  not  a 
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right  to  select,  but  a  right  to  reject  jurors.     It  ena-       Walstow  '  * 
bled  the  prisoner  to  say  who  should  not  tay  him,  but  CoMnoicwgALTH 
not  to  say  who  should  be  the  particular  jurors  to  try 
him.     It  gave  him  the  privilege  of  exclusion,  but  not 
of  selection. 

And  the  Supreme  Court  of  Virginia,  in  the  case  of 
Pary  vs.  Commonwealth^  3  ChrattorCs  Rep.  632,  decided 
that  an  act  of  the  Legislature  which  directed  that 
thereafter  in  all  prosecutions  for  offenses  punishable 
by  death  or  confinement  in  the  penitentiary,  the  venire 
jadas  should  command  the  sheriff  or  other  officer 
charged  with  its  execution,  to  summon  twenty-four 
freeholders  of  his  bailwick,  residing  remote  from  the 
place  where  the  offense  was  supposed  to  have  been 
committed,  prescribed  a  new  mode  of  selecting  a 
jury,  and  reduced  the  number  of  peremptory  chal- 
lenges on  the  part  of  the  prisoner,  was  not  unconsti- 
tutional, although  the  act  embraced  prosecutions 
pending  at  the  time  of  its  passage. 

The  court  in  this  last  case  held  that  the  words  ex 
fast  factOj  used  in  the  Constitution,  relate  to  crimes, 
and  not  to  criminal  proceedings;  and  that  lessening 
the  number  of  peremptory  challenges  did  not  deprive 
the  prisoner  of  the  right  of  being  tried  by  the  same 
law  and  the  same  rules  of  evidence  that  were  in 
force  at  the  time  the  offense  was  committed ;  and 
therefore  the  law  was  not  unconstitutional. 

If  then  a  law  that  diminishes  the  number  of  per-  "^ 

emptory  challenges,  to  which  the  prisoner  was  pre- 
viously entitled,  is  not  an  ex  post  facto  law,  it  will 
hardly  be  contended  that  a  law  which  declares  that 
the  Commonwealth  shall  be  entitled  to  five  peremp- 
tory challenges  in  prosecutions  for  felony,  is  of  that 
character,  and  therefore  unconstitutional.  Confer- 
ring the  latter  privilege  is  evidently  less  disadvan- 
tageous to  the  prisoner  than  the  deprivation  of  the 
former.  It  is  a  privilege  too  that  leaves  him  the  full 
exercise  of  his  right  to  exclude  from  the  jury  such 
persons  as  may  be  objectionable  to  him. 

Considering  the  nature  and  object  of  the  prisoner's 
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Wautcw  right  of  peremptory  challenge,  as  well  as  the  object 
CoMMowwBALTH  WiA  cffoct  of  thc  law  in  conferring  a  similar  right  (to 
a  limited  extent)  upon  the  Commonwealth,  it  seerafl 
to  US  that  the  legitimate  exercise  of  the  former  is  not 
in  any  degree  affected  or  impaired  by  the  exercise  of 
the  latter;  and  that  the  only  effector  tendency  of  the 
exercise  of  the  latter  right  is  to  procure  an  impartial 
jury  to  pass  upon  the  guilt  or  innocence  of  the  prison^ 
er.  Our  conclusion  then  is,  that  the  section  of  the 
Criminal  Code  which  aUows  to  the  Commonwealth 
five  peremptory  challenges  in  prosecutions  for  felony, 
pending  at  the  time  of  its  passage,  is  not  an  ez  post 
facto  law,  nor  otherwise  unconstitutional. 

The  court  therefore  did  not  err  in  permitting 
the  Commonwealth  to  exercise  the  right  of  peremp- 
tory challenge.        s 

4.  The  error  of  the  Circuit  Court,  if  one  was  com- 
mitted by  it,  in  overruling  the  motion  for  a  new  trial, 
is  not  one  of  the  errors  for  which,  according  to  the 
334th  section  of  the  Criminal  Code,  a  judgment  of 
conviction  can  be  reversed.  Upon  a  motion  of  this 
kind  the  action  of  the  Circuit  Court  is  final. 

There  does  not,  therefore,  appear  to  be  any  error 
_  on  the  record  to  the  prejudice  of  the  appellant,  which 

will  authorize  a  reversal  of  the  judgment  against 
him.  And  we  would  here  remark  that  if  the  case 
was  not  embraced  by  the  Criminal  Code,  and  the  pro- 
^  ceedings  therein  should  have  been  governed  by  the 

previous  law,  then,  as  this  court  had  no  appellate 
jurisdiction  in  such  a  case,  under  that  law,  the  ap* 
peal  could  not  have  been  maintained,  nor  the  judg- 
ment been  reversed  by  this  court. 

Wherefore,  the  judgment  of  the  Circuit  Court  is 
affirmed. 
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Brftce  aad  Wife,  ko.j  vs.  Sbaw,  &o.  Om.  Pw.  f^  g| 

APPEAL    FROM   KENTON    CIRCUIT.  Case  6. 

I.  The  equitj  of  redemption  in  lands  which  may  descend  to  heirs,  is 

liable    to  sale    under   execution,    upon  ju<%ment8  against  the 

heirs,  for  the  debts  of  the  aneeetor. 
S.  It  is  not  necessary,  to  render  the  sale  of  an  equity  of  redesaption 

Talid,  that  the  sheriff  should  specifically  set  forth  in  bis  leTy  and  ' 

sale,  the  amount  of  the  mortgage  liens  upon  the  land. 

3.  That  an  execution  omitted  to  issue  for  interesl,  when  interest  was 

giren,  held  not  a  snffieienl  ground  to  iavalidate  a  sale  made  under 
it,  when  there  was  no  suggestion  that  there  was  any  other  judg- 
ment between  the  parties. 

4.  A  sheriff  having  two  executions  in  behalf  of  the  same  plaintiff,  and 

against  the  same  defendant,  returns  on  each  exeeation  the  sale  of 
the  same  lands.  Held,  that  whether  be  in  fact  made  two  sales  or 
one  only  there  was  no  irregularity  of  which  the  defendants  in  the 
execution  could  complain* 
5«  The  pendency  of  a  salt  to  foreclose  a  mortgage  npoA  land  preeents 
no  obstacle  to  the  sale  under  eaeontton  of  the  ecpitty  of  redemp- 
tion, in  behalf  of  another  creditor. 

The  facts  of  the  case  are  stated  in  the  opinion  of 
the  Court.    Rep, 
Fox  and  fVencky  for  appellants : 

The  first  question  arising  in  the  case  is  whether  by 
any  law  of  Kentucky  an  equity  of  redemption  which 
has  descended  from  an  ancestor  to  hi»  children  can 
be  levied  upon  and  sold,  upon  an  execution  issned 
on  a  judgment  at  law  against  the  heirs? 

It  cannot  be  ]H'etended  that  an  equity  of  redemp- 
tion can  be  sold  on  execution,  by  any  common  law 
rule  or  proceeding.  (1  Powell  an  Mortg^  254;  1  Ohio 
Rep.  314, 318.)  If  it  can  be  sold  at  all  on  execution, 
a  statute  of  the  State  must  be  found  authorising  the 
sale  on  such  execution  obtained  against  the  heir.  In 
1  DoTia,  24,  Cooper  vs.  Martin,  and  1  DanUy  187,  Buck 
«f .  Sanders  J  it  was  held  the  interest  of  a  mortgagee 
could  not  be  sold  on  execution. 

The  act  of  12th  February,  1828,  relating  to  exe- 
eatione,  it  is  claimed  by  defendants  in  error,  au- 
thorises the  sale  in  the  present  instance.  This  we 
deny. 
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Brace  ke^  The  36th  sec.  of  that  act,  provides  that  when  real 

Shaw,  Sec.  estate  is  held  or  covered  by  mortgage,  deed  of  trust, 
or  other  incumbrance,  all  the  right  and  interest,  legal 
or  equitable,  whiph  the  mortgagor  or  grantor  has  in 
said  estate,  shall  be  subject  to  be  levied  upon  and  sold 
by  execution  in  the  same  manner  as  such  property 
might  have  been  sold  if  no  such  incumbrance  had 
existed,  and  the  purchaser  shall  take  it  subject  to 
such  incumbrance,  and  may  pay  off  and  discharge 
such  incumbrance,  &c. 

This  certainly  does  not  authorize  any  equity  of  re- 
demption to  be  sold,  except  where  the  execution  is 
against  the  mortgagor,  for  it  is  to  be  levied  upon  the 
title  which  the  mortgagor  has  in  said  estate,  it  can- 
not be  pretended  that  after  the  mortgagor  has  sold  or 
conveyed  his  equity  of  redemption,  the  same  could 
be  levied  upon,  on  an  execution  issued  against  him. 
(2  Dana,  204;  8  ii.,  198.) 

There  is  no  provision  made  in  this  statute  for  levy- 
ing upon  an  equity  of  redemption,  unless  it  is  while 
the  same  is  in  the  hands  of  the  grantor  or  mortgagor; 
it  is  only  the  right  which  such  mortgagor  has  (that  is, 
at  the  time  the  execution  is  in  the  sheriff's  posses- 
sion) which  can  be  levied  upon ;  such  we  conceive  t# 
be  the  fair  construction  of  the  statute. 

We  claim  that  at  the  time  the  execution  came  into 
the  hands  of  the  sheriff,  Abraham  P.  Howell  had  no 
right  nor  title  in  the  property.  Whatever  right  he 
had  was,  by  law,  on  his  death  vested  in  his  heirs;  he 
was  as  far  from  being  the  owner  as  though  he  had 
flold  and  conveyed  it  to  others.  Again,  the  execution 
was  not  against  him,  hence  it  could  not  be  levied 
upon  his  equity  if  he  had  any. 

The  Legislature  of  Kentucky  has  not  altered  the 
common  law  principle,  that  an  equity  of  redemption 
cannot  be  sold  on  execution  except  in  the  single  case 
of  a  judgment  obtained  against  the  mortgagor,  and 
where  execution  is  issued  and  levied  while  the 
mortgagor  remains  the  owner.  After  the  estate  be- 
comes vested  in  others,  whether  by   a  sale  by  the 
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mortgagor,  or  by  the  act  of  law,  as  by  descent,  it  can-      Bkact,  Ac, 
not  be  levied  upon  on  execution.  Shaw,  ke. 

By  the  statute  law  of  Kentucky,  it  is  declared  that 
when  a  roan  dies  his  whole  real  estate  shall  pass  to  his 
children;  the  equity,  therefore,  was  in  the  heirs. 

It  is  claimed,  however,  by  the  defendants  in  error, 
that  because  the  estate  descended  to  these  children, 
it  was  subject  to  be  sold  on  execution,  in  the  same 
manner,  on  a  iudgment  obtained  against  them,  as 
it  would  have  been  on  a  judgment  against  their  an* 
eestor. 

Bat  the  statute  has  not  said  so,  and  we  know  that 
land  in  some  countries  may  be  subject  to  be  levied 
on  for  an  ancestor's  debts  while  living,  which  could 
not  be  levied  on  at  all  after  his  death.  What  por^ 
tion  of  an  ancestor's  debts  his  heirs  shall  pay  out  of 
real  estate,  depends  altogether  upon  legislation,  or 
custom  which  is  supposed  to  be  founded  on  lost 
statutes.  In  England  the  heir  was  only  bound  to  pay 
specialty  debts,  not  simply  contracts.  But  even  debts 
which  he  was  bound  to  pay  could  not  be  collected  by 
sale  on  execution,  unless  a  statute  authorised  the 
land  to  be  sold.  So  in  Kentucky,  there  is  no  lien  on 
the  land  for  the  debts  of  the  ancestor,  and  if  the  heir 
or  devisee  sells  the  land  descended  or  devised,  the 
title  of  the  purchaser  is  not  affected  by  a  subsequent 
judgment  against  the  heirs  or  devisees.  (1  Morehead 
and  Brown  Stat.  742.) 

These  considerations  all  show  that  after  the  death 
of  a  man  his  estate  vests  absolutely  in  the  heirs. 
The  ownership  has  changed.  It  ceases  to  be  the 
right  or  title  of  the  mortgagor  to  redeem,  because 
the  right  to  redemption  has  by  law  vested  in 
another. 

Now  the  statute  does  not  provide  that  all  equities 
of  redemption  may  he  sold  on  execution,  but  only 
that  interest  which  the  mortgagor  or  grantor  has  (in 
the  present  tense)  in  the  estate.  It  makes  no  pro- 
vision for  the  sale  of  an  equity  of  redemption  except 
while  it  remains  in  the  hands  of  the  mortgagor.    The 
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Bu£9,  l&e.,     statute  mi^ht  have  subjected  the  right  to  sale,  when 
Shawj  ^.      descended  to  the  heir,  but  it  has  not  done  so,  and  the 
'     ""■"     ^  court  can  only  enforce  the  Jaw  as  it  is.     The  court 
cannot  extend  it  beyond  the  language  of  the  act. 

We  therefore  claim  that  the  proceedings  had  under 
the  Sloop  judgment,  did  not  divest  the  heirs  of  their 
title,  because  no  provision  has  ever  been  made  by 
the  Kentucky  statutes  for  the  sale  of  an  equity  of  re* 
demption,  except  while  it  remain  in  the  original 
mortgagor.  The  statute  extends  no  farther,  euid  this 
court  will  not  aid  it  by  any  equitable  construction,  be* 
cause  at  law  the  equities  of  the  parties  cannot  be 
considered. 

Henoe  it  has  been  decided  the  right  to  sell  an 
equity  of  redemption  on  execution  being  a  statute 
remedy,  does  not  extend  to  a  distress.  (2  Dana^  204, 
Snyder  vs.  Hiti.) 

So  it  has  been  decided  that  the  mortgagee  under 
this  statute,  cannot  by  obtaining  a  judgment  at  law^ 
sell  the  equity  of  redemption  of  his  mortgagor.  (7 
Dana^  68,  Ooring^s  EaVs.  vs*  Shi  eve.) 

In  the  next  place  there  is  no  reason  why  the  court 
should  aid  by  construction  an  execution  creditor,  be- 
oause  the  party  had  a  full  and  sufficient  remedy  in 
equity  to  subject  all  the  equities  of  defendants  to  the 
payment  of  any  judgment  against  them. 

On  the  filing  of  a  bill  in  chancery  for  the  sale  of 
an  equity  of  redemption,  the  chancellor  would  have 
ascertained  what  mortgages  were  in  existence,  and 
the  amounts  due  on  each.  By  such  a  proceeding  all 
parties  would  have  known  what  interest  was  actually 
offered  for  sale. 

While  the  right  to  sell  an  equity  of  redemption  is 
confined  to  a  judgment  against  the  mortgagor,  while 
he  is  living,  he  being  cognieant  of  the  amount  due 
on  the  incumbrance,  there  is  not  much  danger  of  a 
sacrifice  of  pioperty .  But  to  extend  the  right  of  sale 
as  against  the  heirs,  who  cannot  be  supposed  to  know 
what  is  due,  is  certainly  going  beyond  the  letter  of 
the  statute,  and,  we  think,  beyond  the  true  meaning 
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and  spirit  of  tbe  law.  We  think  *e  Legislature  fi^Aci,  Ac, 
would  pause  before  authorizing  a  sale  on  execution  Sh*w,  ^. 
under  such  circumstances. 

But  if  the  court  shall  be  of  opinion,  that  the 
statute  does  authorize  a  sale  of  the  equity  of  redemp- 
tion of  the  heirs  of  a  mortgagor,  on  a  judgment 
against  them  in  ordinary  cases,  we  islaim  that,  under 
tfie  facts  shown  in  this  case,  no  such  ri^it  existed, 
and  that  the  sale  is  void  for  other  reasons  which  w« 
will  now  urge : 

1.  At  the  time  this  judgment  was  had,  and  for 
years  before,  a  bill  and  cross  bills  had  been  pending 
lor  the  foreclosure  of  the  mortgages  existing  on  this 
estate,  and  as  early  as  October,  1845,  more  than  three 
months  before  the  sale  on  the  execution,  the  whole 
of  this  property  had  been  decreed  to  be  sold  under 
these  mortgages. 

We  claim  that  while  diese  bills  were  pending,  and 
particulariy  after  an  actual  decree  for  the  sale,  no 
sale  of  the  equity  of  redemption  could  be  made.  (5 
Dana,  380.) 

From  the  time  of  commencing  the  foreclosure  suit, 
but  certainly  from  the  time  the  decree  for  sale  was 
entered,  this  equity  of  redemption  ought  to  be  con^ 
sidered  as  in  the  custody  of  the  court  having  control 
of  those  suits,  and  not  subject  to  the  execution  pro^ 
cess.  This  is  in  analogy  to  all  other  proceedings  in 
rem.  If  this  view  is  correct  the  proceedings  must  be 
deemed  void. 

2.  We  claim,  if  an  equity  of  redemption  can  be 
sold,  several  equities  of  redemption  of  several 
mortgages  cannot  be  sold  at  the  same  time  upon  one 
execution. 

If  we  refer  to  the  language  of  the  statute,  we  shedl 
find  the  right  is  to  be  sold  subject  to  the  inmtmbrance. 
Dot  '*ineumbrances''  (in  the  plural.) 

It  might  be  right  and  proper,  where  there  was  but 
one  incumbrance  to  permit  the  equity  to  redeem  that 
claim,  to  be  sold,  because  it  would  be  a  simple  pro- 
ceeding, but  where  the  right  to  redeem  a  multitude 
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B»ACT,  &0.;     of  mortgages  is  sought  to  be  sold,  the  statute  ought 
SHAw/&e.      expressly  to   authorize  it     In  1  Pick.,  355,  it   is  so 

held. 

And  such,  we  take  to  have  been  the  opinion  of 
this  court  in  Lee  4*  (^o.  vs.  Fellows  4*  Co.>,  10  Ben. 
Monroe,  119,  where  the  court  treated  a  Sheriff's 
sale  on  execution  of  an  equity  to  redeem  land^ 
and  an  equity  to  redeem  negroes,  in  gross,  as  a 
nullity. 

3.  The  sale  is  void,  because  no  mortgage  is  refer* 
red  to  or  identified  by  the  levy  or  sale.  If  such  sales 
are  allowed,  the  coiu*t  ought  to  protect  the  judgment 
debtor,  by  at  least  requiring  that  the  particular 
mortgage  or  mortgages,  the  equity  to  redeem  which  is 
sold,  should  be  so  referred  to,  as  to  enable  purchasers 
to  examine  the  record,  so  as  to  ascertain  the  amount 
for  which  the  property  has  been  mortgaged.  To 
permit  any  man  to  seize  an  equity  of  redemption, 
and  to  sell  it  on  execution  without  any  mention  of, 
or  reference  to  the  mortgage  intended  to  be  re- 
deemed, is  contrary  to  public  policy,  and  to  all  analo* 
gous  cELses.  If  the  object  of  the  Legislature  was  to 
enable  a  judgment  creditor  to  sell  on  execution  an 
equity,  it  surely  cannot  be  claimed  that  the  Legisla- 
ture intended  the  Sheriff  might,  under  the  direction  of 
the  plaintiff,  make  so  indefinite  a  levy  that  nobody 
could  understand  what  was  intended  to  be  sold.  A 
court  of  equity  would  have  decreed  the  sale  of  the 
equity  of  the  particular  mortgages  found  to  be  ex- 
isting; and  the  least  that  could  be  required  of  the 
plaintiff  in  execution,  or  the  sheriff  who  is  the 
plaintiff's  agent,  would  be  the  naming  of  the  mortgage 
or  mortgages  the  right  to  redeem  which  is  intended  to 
be  sold.  To  require  the  naming  of  the  mortgagee 
is  no  hardship  upon  the  plaintiff  or  the  sheriff,  for 
if  it  is  known  there  is.  a  right  of  redemption,  the 
name  of  the  mortgagee  is  also  known,  and  to  require 
the  plaintiff  to  name  the  mortgagee,  so  as  to  give 
every  person  an  opportunity  of  ascertaining  what  is 
due  on  the  mortgage,  and  the   value  oi  the  thing  to 
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be  soldy  would  appear  not  unreasonable.  To  dispense      B«aoi,  &«. 

with  such  a  reqairement,  is  to  induce  plaintiffs  to      8baw.  ks. 

sacrifice  the  interest  of  the  judgment  debtor,  by  with- 

holding  from  the  public  a  knowledge  of  the  value  of 

the  thing  to  be  sold,  and  thus  enabling  the  plaintiff 

to  buy   his  debtor's  property  for  a  song.     In   the 

language  of  this  court,  in  Goring  Ex^rs  vs,  Shreve^ 

''such  a  trap  for  the  sacrifice  of  estates,  under  exeoa* 

tion,  never  in  our  judgment  entered  into  the  mind  of 

the  Legislature,  nor  will  we  give  to  their  enactment, 

such  a  mischievous  construction."  (7  Dana,  71.)  And 

in  10  Dana,  119,  the  court,  as  we  have  seen,  treated 

a  gross  sale  of  an  equity  to  redeem  land  and  negroes 

as  a  mere  nullity,  as  an   attempt  to  commit  a  fraud 

upon  the  statute. 

If  we  look  at  the  practice  in  other  States,  where 
the  equity  of  redemption  is  allowed  to  be  sold  on  exe- 
cution, we  shall  find  that  it  is  the  usual  course  to 
name  the  mortgage,  the  equity  of  redemption  in 
which  is  attempted  to  be  sold,  the  amount  for  which 
it  was  given,  and  to  describe  the  property  embraced 
in  the  mortgage.  (4  Pickering,  279;  1  Vermont,  131; 
5  Vermant,  243;  22  Vermont,  141.) 

And  it  is  held,  that  where  the  description  of  the 
amount  of  the  mortgage  is  less  than  the  real  amount, 
it  will  not  prejudice  the  sale,  but  where  the  amount 
of  the  mortgage  is  described  as  larger  than  it  reaUy 
is,  it  is  strongly  intimated  that  it  woald  render  the 
sale  void,  as  conveying  untrue  intimations  to  purch- 
asers or  bidders,  to  the  defendants'  prejudice.  {Paine 
M.  Webster,  1  Vermont,  131;  Straumvs.  Catlin,  22  Ver- 
mont, 141.) 

But  the  universal  practice  of  describing  the  mort- 
gage property,  and  of  setting  forth  the  date  of  the 
mortgage,  and  amount  of  money  secured  by  the 
mortgage,  shows  the  propriety  of  what  we  are  con- 
tending for,  and  also  shows,  that  when  the  Legisla- 
ture ot  Kentucky,  adopted  the  statutory  regulation 
of  selling  an  equity  of  redemption  from  other  States, 
they  intended  to  protect  the  rights  of  debtors,  by  re« 
VOL.  zvi.  4 
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BiA<»,  fte.  qniriag  creditors  and  officers  to  so  describe  the  prop* 
BiMw,  ibo.  erty  levied  on,  and  the  character  and  extent  of  the 
right  sold,  as  to  produce  a  fair  competition.  We 
claim,  therefore,  that  in  Ihis  view,  the  levy  is  void 
for  uncertainty  in  the  description  of  the  thing  to  be 
'  sold,  in  the  same  manner  that  a  levy  and  sheriff's 
sale  of  the  fee  simple  is  void  when  the  description  is 
so  uncertain,  that  the  identity  of  the  thing  sold  can- 
not be  ascertained. 

4.  We  claim  the  sale  is  void,  because  the  levy  is 
uncertain  in  not  designating,  by  a  proper  description, 
the  land  sold. 

It  is  well  settled  that  the  description  of  land  levied 
upon  by  execution,  must  be  so  C€(rtain  and  specific, 
that  a  party  desiring  to  purchase,  can,  with  reasona* 
ble  diligence,  ascertain  with  precision  the  property 
intended  to  be  sold;  without  this,  the  defendant  is  at 
the  mercy  of  the  creditor.  The  competition  at  the 
sale,  intended  to  be  secured  to  Che  defendant,  is  en- 
tirely destroyed,  and  the  plaintiff  thus  secures  to 
himself  the  complete  monopoly  of  bidding  at  the 
Sieriff's  sale. 

Description  of  land  in  a  levy  and  sale  as  **the  de- 
fendants' lots  at  Nahunta  depot,"  is  too  vague  and 
uncertain,  and  therefore  the  deed  passes  nothing. 
{Edmundson  vs.  Hooks,  1 1  Ired.  Law  Rep.  376.) 

A  levy  in  execution  should  describe  the  property 
levied  on,  with  such  certainty  as  will  enable  any  one 
to  know  the  property  taken  in  execution.  A  levy  on 
one  half  of  a  lot,  without  designating  which  half, 
is  void.  (4  McLean,  329.) 

A  levy  on  500  acres  of  land,  to  be  taken  off  the 
most  northerly  side  of  the  widow's  dower,  was  held 
invalid.  (5/.  /.  Marshal,  15.) 

The  Sheriff  aught  to  go  upon,  the  premises,  and  make 
an  actual  levy;  or  should  see  the  defendant  in  the  exe- 
cution, or  his  agent,  and  obtain  his  consent  that  the 
execution  be  levied  upon  the  estate  sought  to  be  sub- 
jected; or  should  see  and  apprize  tiie  defendant  or 
his  agent  of  the  particular  estate  upon  which  he 
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4eaigiia  levying,  and  should  thereupon  make  an  offi-      Siacb,  Ae. 
cial  and  specific  entry  upon  the  execution,  or  upon  a     Bbaw«  &&• 

paper  attached  thereto,  descriptive  of  the  estate  and 

levy.  In  the  two  first  modes,  it  would  be  the  duty  of 
the  officer  to  make  the  entry  upon  the  execution.  (8 
B.  Monroe^  304.) 

"Levied"  is  not  a  valid  levy.  (8  Monroe^  302.)  A 
levy  on  the  tract,  or  estate,  or  right,  title  and  inter- 
est of  Owings,  in  the  tract  of  2,908  acres  which  was 
patented  to  George  Nicholas  and  conveyed  to  T.  D. 
Owings,  being  the  tract  including  die  town  of 
Owingsburgh,  was  held  bad. 

It  is  the  duty  of  the  officer  levying  an  execution 
to  designate  so  far  as  may  be  the  nature  of  the  in- 
terest to  be  sold,  and  if  there  are  several  parcels  of 
the  same  debtor  which  might  as  to  their  extent  be 
described  by  one  boundary,  still  if  there  be  a  sub- 
stantial difierence  in  the  interest  which  he  has  in 
each,  as  if  he  be  mortgagee  of  one  tract,  tenant  in 
common  of  another,  and  tenant  for  life  of  the  third, 
it  is  the  duty  of  the  officer  to  make  the  discrimina- 
tion, and  not  by  sale  en  masse  sacrifice  the  whole, 
(7  B.  Mmroe,  689.) 

A  levy  was  made  on  a  tract  of  600  acres  in  tho 
county  of  Oldham.  The  Marshal  returned  that  Law- 
rence Young  undertook  and  agreed  to  pay  ofi*  the 
whole  amount  of  all  the  executions,  for  190  acres  of 
said  land,  and  no  person  ofi*ering  to  pay  more,  it  wa9 
struck  ofi",  &c.  It  was  held  the  sale  was  void,  be- 
cause it  did  not  distinguish  the  part  sold :  the  statute 
law  providing,  "lastly  to  sell  the  lands,  tenements 
and  hereditaments  in  possession,  reversion  or  remain- 
der, or  so  much  thereof,  in  one  or  more  entire  par- 
cels, as  shall  be  sufficient,  and  such  parts  as  the 
owner  shall  direct,  if  he  thinks  proper."  (^t  of  1798^ 
Utt,  4-  Swigerfs  Dig.  513-14.) 

Now  the  description  of  the  levy  in  this  case,  I9 
only  that  the  Sheriff  levies  on  "the  equity  of  the  re- 
demption of  the  said  heirs  of  Howell,  deceased,  in 
and  to  about  375  acres  of  land  near  Covington ,  .ork 
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Bback,  &c.      the  waters  of  Willow  Run,  the  late  residence  of  said 
8haw,  &c.      Howell,  and  now  of  said  heirs,  and  particularly  de- 
""*  T*   scribed  in  various  deeds  to  said  Howell  from  the  heirs 

of  William  Martin  and  others." 

This  contains  no  description  of  the  property,  aad 
the  reference  to  deeds  from  Martin  and  others  is 
wholly  uncertain,  because  to  whom  the  word  others 
was  intended  to  refer,  cannot  be  ascertained  from 
the  paper. 

And  at  the  time  of  the  levy,  the  heirs  had  the  right 
to  redeem  these  equities.  Can  the  court  say  which 
of  these  equities  was  sold? 

5.  Again,  we  insist  this  levy  and  sale  is  void,  be^ 
cause  it  does  not  appear  that  the  Sheriff  was  ever  on 
the  land  said  to  be  levied  upon,  or  that  he  made 
known  to  any  of  the  defendants  his  intention  to  levy 
upon  the  land  in  question.  These  tacts  should 
appear  in  evidence  on  the  trial,  where  the  title  set 
up  depends  upon  a  Sheriff's  sale,  as  was  held  by 
this  court  in  McBurnie  vs,  Ooerstreety  8  Ben.  Mon- 
roe, 304. 

Now,  in  the  case  before  the  court,  there  is  no  evi- 
dence of  any  levy  having  been  made,  except  what 
appears  on  the  execution,  and  it  does  not  appear, 
from  the  return,  that  the  Sheriff  was  ever  on  the 
land,  or  that  any  of  the  parties  were  called  upon,  or 
that  any  intimation  was  given  to  any  of  the  parties, 
that  the  Sheriff  had  levied,  or  intended  to  levy  on  the 
land,  or  on  the  equity  of  redemption,  and  therefore, 
under  the  above  decision,  which  was  in  an  eject- 
ment cause,  the  levy  in  this  case  ought  to  be  held 
void. 

6.  In  the  next  place,  the  statute  requires  the  pur- 
chaser to  execute  a  bond  to  the  Sheriff,  that  he  will 
not.  sell  the  property  in  twelve  months.  No  such 
bond  was  given,  and  we  claim  that  in  consequence 
of  this,  the  snle  was  void. 

The  whole  case  shows  that  a  great  sacrifice  of  the 
defendants'  property  was  made,  that  the  plaintiff  in 
thel  execution  was  the  purchaser,  and  made  a  large 
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fpecuIatioQ  by  the  unfair  proceedings  referred  to,  Brace,  &0. 
which  he  could  not  have  done,  had  he  made  the  levy  8haw»  &a. 
in  such  a  manner  as  fairness  and  justice  required. 
Sach  a  purchaser  is  not  entitled  to  any  sympathy. 
He  is  treated  very  differently  from  a  purchaser  who 
is  a  total  stranger  to  the  proceedings.  He  is  bound 
to  show  that  everything  is  fair  and  correct,  or  his  pro- 
ceedings will  be  held  void. 

We  submit  then,  that  the  Judge  below  erred  in  the 
particulars  pointed  out  in  the  record,  and  that  the 
judgment  out  to  be  reversed. 

Morehead  and  Browriy  on  the  same  side —  « 

On  the  23d  June,  1845,  the  Sheriff  of  Kenton 
county,  having  in  his  hands  two  executions  in  behalf 
of  Hiram  Sloop  vs.  the  Administrator  and  heirs  of  A. 
P.  Howell,  one  for  the  sum  of  $4,329  56  and 
costs,  the  other  for  the  sum  of  $1,437  62  and 
cotfts,  levied  the  same  upon  the  equity  of  redemption 
of  the  heirs  of  Howell,  in  a  tract  of  about  375  acres 
of  land,  in  Kenton  county,  near  Covington.  The 
judgment  under  which  it  is  alleged  the  execution  is- 
ened  for  the  larger  amount  does  not  bear  interest;  the 
smaller  judgment  is  for  interest,  but  neither  execu- 
tion calls  for  interest. 

On  the  19th  January,  1846,  the  Sheriff  returns 
that  he  sold,  on  that  day,  the  equity  of  redemption 
of  the  heirs  of  Howell  for  $2,777  73,  and  under  the 
smaller  execution  for  the  sum  of  $922  27.  He  does 
not  seem  to  have  sold  for  a  gross  sum  under  both  exe- 
cutions, and  divided  the  proceeds  ratably.  In  section 
eight  of  the  execution  law  of  1828,  {Stat.  LaWy  636-7) 
it  is  provided  "that  where  two  or  more  writs  against 
the  same  person  shall  come  to  hand  at  the  same 
time,  the  Sheriff  or  other  officer  shall  proceed  to  levy 
and  sell  in  virtue  of  all;"  and  if  the  proceeds  of  the 
sale  do  not  pay  all  their  shall  be  ft  pro  rata  distribu- 
tion of  the  proceeds  of  sale.  The  law,  it  will  be 
readily  perceived,  was  not  complied  with. 
The  deed  to  the  purchaser  recites  a  levy  upon  about 
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Bback»  kc.  870  acres.  The  deed  recites  that  the  land  was  sold 
8baw»4c.  under  both  executions  at  the  same  time  and  place. 
*'  But  there  seem  to  have  been  separate  and  distinct 
sales.  If  the  entire  equity  was  sold  under  one  exe- 
cution, the  heirs  might  have  redeemed  within  the 
year  by  payings  the  amount  of  the  sale.  If  there 
were  two  legal  sales,  it  must  have  been  of  two  sepa- 
rate parts  of  the  equity,  but  what  this  was  is  not 
shown,  and  the  heirs  could  not  redeem  either  one. 
In  the  case  of  AddisaUy  S^c,  vs.  Crow^  5  Dana,  280, 
ibis  court  said  that  a  sale  of  an  equity  of  redemption, 
when  a  suit  is  pending  for  the  foreclosure  of  the 
mortgage,  is  ^^inoperative  and  void."  The  other 
points  have  been  sufficiently  elaborated. 

/  W.  Skfve7t9(m^  ott  the  same  side — 

1.  We  maintain  there  is  no  judgment  to  support 
either  execution. 

The  judgment  first  relied  on  is  lor  $4,329  56,  with 
interest  from  26th  April,  1848. 

The  execution  purports  to  issue  on  a  judgment  for 
$4,327  ^^^wUhout interest. 

It  will  hardly  be  contended  that  a  judgment,  bear- 
ing interest  is  or  can  possibly  in  a  case  like  this,  be 
the  same  as  one  without  interest.  They  are  totally 
distinct,  and  for  entire  different  amounts. 

It  is  not,  as  the  learned  counsel  supposes,  a  clerical 
mistake  in  copying.  The  objection  was  taken  in  the 
court  below,  and  the  difference  pointed  out.  For  a 
clerical  misprision  of  the  Clerk  in  issuing  the  exe-  . 
cution  originally,  it  is  too  late  to  ask  for  a  correction. 
The  same  objection  applies  to  the  second  execution. 
The  second  judgment  bore  interest — which  does 
not  sustain  or  authorize  the  aecond  execution,  as 
issued. 

3.  We  maintain  that  the  description  in  this  levy  is 
void,  for  uncertainty  in  not  setting  out  the  several 
mortgages.  There  were  four  mortgages  executed  by 
Howell — it  is  not  pretended  that  these  equities  were 
not  separate  and  distinct  as  to  value  and  amount. 
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Unless  a  purchaser  knew  what  the  mortgages  w^6|      9sa<»»  Am 
and  their  amoimts,  he  would  always  be  deterred  from      Sj^^ti  jw* 
bidding,  while  an  administrator  or  infant  heirs  would 
never  have  been  enabled  to  know  what  they  were  to 
redeem. 

3.  The  sale  was  palpably  void,becaase  the  statute 
of  1828  did  not  authorize  or  subject  the  interest  or 
equity  of  redemption  of  the  heirs  to  execution. 

It  is  admitted  that  they  are  not  included  by  the 
words  of  the  statute.  The  Legislative  intent,  to 
have  included  his  heirs  under  the  words  ^Hnter^Bt  <jf 
(he  morlgsgoTy^  must  be  made  apparent.  We  admit  it 
is  the  duty  of  the  court  to  carry  out  the  Legislative 
intent,  and  in  arriving  at  it,  the  context,  subject  mat* 
ter,  the  effects  and  consequences,  and  reason  and 
spirit  of  the  law  should  be  called  in  to  aid  in  asoer^ 
taining  this  intent. 

The  words  of  the  statute,  in  not  including  "the 
heirs,"  i^  prima  fade  evidence  that  the  Legislature 
did  not  intend  to  include  them.  The  reason  for  their 
exclusion  rests  upon  the  most  benign  and  enlightened 
principles  of  legislation. 

The  Legislature  evidently  intended  that  the  inter- 
est of  infant  heirs  should  not  be  sacrificed,  by  subjeetr 
ing  their  equitable  interest  in  mortgaged  property  to 
execution  sales. 

It  has  long  been  held  that  the  mortgagor  cannot^ 
by  a  judgment  at  law  and  on  an  execution  issuing 
thereon,  levy  the  same  on  the  mortgagor's  equity  of 
redemption  to  the  mortgaged  premises.  (7  i>ana,  64; 
lb.  220.)  The  reason  of  this  is,  that  having  already  a 
mortgage  lien  on  the  debtor's  property,  be  might 
purchase  it  in,  extinguish  the  incumbrance,  and  thus 
defeat  the  very  object  of  the  statute,  which  requires 
and  intended  to  effectuate  the  design  of  making  the 
purchaser  hold  subject  to  the  statute.  So  it  has  been 
held,  that  a  creditor  whose  debt  has  been  named  in 
the  mortgage,  shall  not  be  permitted  to  assert  hia 
execntioD  lien  against  the  mortgaged  premises,  al- 
though he  is  not  the  mortgagor  and  his  debt  had  been 
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BmMm^  &«.  included  in  the  mortgage  without  his  knowledge  or 
Bbaw,  fto.  consent.  In  discussing  this  very  question  this  court 
says :  "And  although  it  be  true  that  this  construction 
may  throw  the  creditor  into  a  court  of  equity,  be- 
cause his  debtor,  without  consulting  him,  has  made 
a  mortgage  which  secures  his  debt;  this  is  no  more 
than  the  debtor  could  have  done  before  the  enact- 
ment of  the  statute.  And  he  is  left  in  that  condition, 
not  as  a  consequence  of  anything  he  has  done,  but 
because  the  statute,  upon  a  fair  construction,  does  not 
apply  to  his  case ;  (md  because^  if  the  statute  could  be 
construed  otherwise,  and  if  it  should  he  supposed  that,  not 
having  voluntarily  taken  a  mortgage,  he  is  entitled  to  a 
favorable  construction  of  it,  we  say  that  the  evils  which 

MtJST  FOLLOW  FROM  AN  EXTENSION  OF  IT  TO  HIS  CASE, 
6BEATLY  OUTWEIGH  THE  PARTIAL  INCONVENIENCS  WHICH  HE 
MAY  SUSTAIN  FROM  NOT  BEING  EMBRACED  WrTHIN  FT."    {BrOU- 

ston  vs.  Robinson,  4  Ben.  Monroe,  144.) 

This  case,  and  those  referred  to,  establish  the  fact, 
that  there  are  exceptions  contemplated  by  the  spirit 
of  this  statute,  and  that  this  court  is  not  disposed  to 
extend  to  an  inconvenient  and  dangerous  extent  the 
operation  of  this  statute.  Could  a  stronger  case  be 
presented  than  the  case  at  bar,  for  an  exemplifica- 
tion of  the  safety  and  conservative  reasoning  of  the 
court,  in  their  unwillingness  to  extend  beyond  the 
express  words  of  this  statute  its  necessary  opera- 
tion? Here  is  an  old  man  suddenly  swept  from  the 
world,  away  from  home,  with  a  large  family  and 
many  of  them  infants,  with  a  large  estate  which, 
with  a  little  time,  would  have  been  ample  to  have 
paid  every  debt  with  interest  that  he  owed,  and  have 
left  $100,000  to  his  orphan  children  I  The  bills  for  a 
foreclosure  had  been  pending  for  years,  and  were 
ready  for  a  decree  almost  at  the  period  when  these 
judgments  were  had.  That  decree  was  rendered 
before  these  sales  took  place,  without  any  one  to  look 
after  their  interest;  with  no  assets  to  redeem — 130 
acres  of  land,  proved  in  this  record  to  have  been 
worth,  two  years  ago,  $800  to  $1,000,  per  acre,  is  sac- 
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rificed  for  the  poor  pittance  of  four  thousand  dol-  B»A<a,  fto. 
lars.  We  solemnly  ask  this  court  why  should  Shaw/&c. 
such  a  construction  be  given  to  any  satutet  which 
should  bring  about  so  monstrous  a  wrong?  Cui 
bono?  Not  for  the  creditor,  who  couid  easily  have 
hady  in  this  case,  a  return  of  no  property,  have 
become  a  party  to  the  equitable  proceedings  for 
foreclosure,  and  been  provided  for  in  the  very  de- 
crees on  the  mortgagees,  by  which  their  debts  were 
realized.  Why  should  infant  children  be  made  the 
mere  playthings  of  creditors,  and  stripped  of  their 
patrimony  by  a  construction  of  the  statute,  not  autho- 
rized by  its  words,  nor  sanctioned  by  a  just  legislative 
intention?  The  court  requires  no  stronger  evidence 
than  the  facts  disclosed  in  this  record  of  the  ruinious 
sacrifices,  which  it  is  possible  for  a  creditor  to  effect 
under  such  a  construction. 

There  was  an  indecent  haste  and  hurry  in  these 
proceedings,  and  an  admission  by  the  administrator, 
as  to  the  justice  of  Sloop's  account,  which  shows,  at 
least,  an  unwillingness  to  have  his  accounts  sub- 
jected to  the  Chancellor's  scrutiny.  This  court  has 
held  that  the  policy  of  the  statutes  of  1824  and  1828 
which  subjected  equities  to  execution,  was  to  sub- 
stitute the  liabilities  of  choses  in  action  for  the  ca-sa^ 
and  such  a  policy  would  hardly  extend  to  heirs. — 
(Snyder  vs.  HUt,  1  Dana,  205.) 

It  has  also  held  that  the  purchase  under  Sheriff's 
sales  of  the  mortgagor's  equity  of  redemption,  if  made 
for  less  than  two-thirds  of  its  value,  is  subject  to  re- 
demption within  twelve  months;  {Abd  vs.  Wilder,  7 
Ben.  Monroe,  532-3;)  and  that  the  legislative  intent, 
by  the  statute  of  1828,  was  not  to  divest  even  the 
mortgagor  of  the  possession  until  the  twelve  months 
had  expired.  Is  not  such  an  intent  inconsistent 
with  the  view  that  the  interest  of  infants  might  be 
reached  by  such  a  statute,  and  when  they  are  clearly 
incapacitated  from  the  power  of  redemption? 

4.  Could  this  equity  have  been  subjected  to  execu- 
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B^cE,  &c      tion  on  the  eve  of  an  interlocutory  decree,  foreclos- 
Skaw,  Ac.      ing  tlrese  mortgages? 

The  authorities  cited  by  the  other  side  were  at- 
tachments in  which  the  legal  title  was  not  divested. 
In  mortgages  the  legal  title  is  out  of  the  mortgagor, 
and  his  equity  is  under  the  control  of  the  chanc  el- 
lor.  The  cases,  therefore,  do  not  militate  against 
our  position.  In  Addison  vs.  Crowe^  5  Dana^  280,  this 
court  says  "that  a  mortgagor  has  no  right  to  giie  any 
direction  for  the  sale  of  his  equity  redemption 
after  a  bill  filed  for  foreclosure,  and  that  a  sale  of  this 
equity,  under  such  circumstances,  would  be  inope- 
rative." 

This  rule  is  sanctioned  by  direct  authority  in  New 
York,  and  by  sound  policy  every  where.  It  prevents 
confusion  and  sacrifice.  Every  consideration  of  pub- 
lic policy  would  seem  to  indicate  that  a  proper  cosi- 
struction,  therefore,  of  the  statute  of  1828,  should 
confine  it  to  the  mortgagor,  and  not  extend  it  beyond 
the  words  of  the  statute  to  the  heirs.  Should,  bow- 
ever,  such  an  extension  be  given,  it  becomes  doubly 
important  to  the  rights  of  infants  thus  exposed,  that 
the  creditor  should  not  be  entitled  to  this  liea  after  a 
bill  for  foreclosure  has  been  exhibited,  but  that  he 
should  come  into  a  court  of  equity,  exhibit  and  prove 
his  claims  there,  where  the  rights  of  an  infant  ean 
be  fairly  protected. 

We  invoke  the  attention  of  the  court  to  the  fact, 
that  the  attorneys  of  Sloop  were  the  purchasers  of 
this  property,  A  purchase  by  an  attorney  will  always 
predispose  the  chancellor  to  look  on  the  transaction 
with  peculiar  scrutiny 3nd  jealousy,  and  should  never 
be  sustained  when  it  was  for  a  grossly  inadequate 
price.  (4  Johnson^  Cb,  /2.,  and  other  authorities  cited; 
Hoioelts  heirs  vs,  M'Crery's  heirs^  7  Dana,  388.) 

In  the  present  case  we  are  in  a  court  of  law,  but 
when  it  is  perceived  that  Sloop  is  a  non-resident,  (as 
is  shown  by  his  bond  for  costs)  and  that  one  of  the 
attorneys,  Daniel  Mooar.  became  the  owner  of  this 
property,  and  that  the  defendants  claim  under  him; 
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that  $120,000  were   sold  for  $3,700,  that  sale  mad^      »»*<»»  *^ 
in  indecent   haste,  under  a  questionable  and  loose       Ssaw]  Ico* 
levy,  if  sustainable  at  all,  and  of  equitable  interest, 
of  infants;  does  it  not  amount  to  such  a  fraud  as 
^  vitiates  the  sale?     Will  this  court  lend  its  power  to 
sustain  such  a  sale? 

As  the  other  points  have  been  fully  dwelt  on  by 
my  distinguished  coacljutors,  I  submit  the  cause, 
with  the  confident  assurance  that  the  law  is  for 
HowelPs  heirs,  and  that  a  new  trial  should  have 
been  granted.  A  reversal  is,  therefore,  respectfblly 
asked. 


Wm.  B.  Kinkead,  for  appellee 

It  is  urged  by  the  counsel  for  appellants,  that  these 
levies  and  sales  are  void,  and  that  the  SheriflPs  deed 
conveyed  no  right  or  interest;  and  to  sustain  this  po- 
sition they  make  a  number  of  points  which  I  shall 
proceed  to  answer,  one  by  one,  in  their  order  as  they 
are  presented. 

1 .  They  contend  that  an  equity  of  redemption  which 
has  descended  from  the  ancestor  to  the  heir  cannot 
be  subjected  to  a  levy  and  sale,  under  an  execution 
which  issued  upon  a  judgment  against  the  heir. 

It  is  true  that  such  estate  is  subjected  to  levy  and 
sale  under  execution,  only  by  virtue  of  the  Kentucky 
statute.  It  is  moreover  true  that  real  estate  could 
not  at  common  law  be  sold  under  an  execution  of 
Ji.  fa.  and  can  only  be  sold  by  virtue  of  the  Kentucky 
statute.  The  words  of  the  statute  authorizing  the 
sale  of  the  equity  of  redemption  are  as  follows : 

"When  estate,  real,  personal,  or  mixed,  is  covered 
by  mortgage,  &c.,  all  tbe  right,  title,  and  interest, 
legal  or  equitable,  which  the  mortgagor  or  grantor 
has  in  said  estate,  shall  be  subject  to  be  levied  upon 
and  sold  by  execution  in  the  san^  manner  as  such 
property  might  have  been  sold  if  no  such  incum- 
brance had  existed." 

Now,  it  is  contended  that  thi^  statute  only  makes 
the  equity  of  redemption  liable  to  sale  while  held  by 
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Brack,  &e.  the  mortgagor,  and  that  upon  his  death,  when  his 
Shaw,  &c.  right  and  interest  descend  to  his  heirs,  it  is  no  longer 
liable  to  execation;  that  this  statute,  which  gives  a 
power  not  existing  at  common  law,  cannot  be  con- 
strued to  embrace  a  case  beyond  the  letter  of  the 
statute  itself. 

This  view  of  the  statute  seems  to  me  to  be  al- 
together too  confined  and  technical,  and  altogether 
opposed  to  the  uniform  manner  of  construing  such 
statutes  adopted  by  this  court. 

This  is  a  remedial  statute,  not  in  derogation  of  the 
common  law,  but  giving  an  additional  remedy  for 
the  collection  of  debts  not  known  to  the  common  law. 
Such  statutes  have,  by  this  court,  been  always  liber- 
ally expounded  in  order  to  carry  out  the  manifest  will 
of  the  Legislature.  And  if  a  literal  construction  of 
an  act  would  evidently  fall  short  of  the  object  of  the 
Legislature,  they  have  not  confined  themselves  to  it, 
but  have  given  a  more  liberal  construction  in  order 
to  efiectuate  that  object.  (See  the  case  of  Philips 
vs.  Pope's  heirs,  10  B.  Monroe^  172.) 

In  the  case  of  Mason  vs,  Rogers^  4  Litt.y  377,  the 
court  says,  "that  it  is  an  established  rule  of  construc- 
tion, applicable  to  ail  remedial  statutes,  that  cases 
within  the  reason  and  not  within  the  letter  of  a 
statute  shall  be  embraced  by  its  provisions." 

The  heir  stands  in  the  place  of  the  ancestor.  He 
holds  an  equity  of  redemption  just  as  it  descends  to 
him.  And  there  can  be  no  possible  reason  why,  with 
all  the  guards  and  protection  our  statutes  throw 
around  the  heir  while  an  infant,  that  for  a  debt  of  the 
ancestor  such  an  interest  which  descended  to  him 
should  not  be  subject  to  a  levy  and  sale  under  exe- 
cution. 

By  the  act  of  1792,  Statute  Law,  316,  the  same 
action  which  will  lie  against  an  executor,  &c.,  may 
be  brought  jointly  against  them  and  the  heir.  By 
virtue  of  this  statute,  lands  descended  may  be,  and 
are  often  sold  under  executions.  It  seems  very  clear, 
as  I  think,  the  Legislature  intended  thus  to  subject 
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to  sale  any  interest  they  might  hold  in  land  thus  de-      B»aci,  fcc. 
Bcended  to  then?.  *  Shaw,  fro. 

There  is  certainly  no  analogy  between  the  present 
case  and  that  cited  by  the  counsel  for  plaintiffs,  of 
a  sale  of  the  equity  of  redemption  under  execution, 
upon  a  judgment  for  the  debt  embraced  in  the  mort- 
gage. Jt  is  well  settled  this  cannot  be  done.  But 
the  reason  of  this  rule  rests  altogether  upon  a  differ- 
ent principle  than  what  would  apply  to  the  present 
case.  An  examination  of  the  decisions  upon  that 
point,  will  clearly  show  that  no  argument  can  be 
thence  drawn  to  sustain  their  present  position. 

2.  But  it  is  further  contended,  in  the  second  place, 
that  the  sale  under  an  execution  was  void  because 
there  was  a  bill  pending  by  the  mortgagees  for  a 
foreclosure,  when  the  levy  and  sale  were  made  under 
the  execution. 

It  seems  to  me  there  can  be  no  plausible  reason  for 
such  an  objection.  The  statute  makeb  the  equity  of 
redemption  subject  to  the  execution  as  other  proper- 
ty. It  is  this  interest  which  is  to  be  sold  and  which 
is  not  changed  by  the  fact  that  suit  at  the  time  of  the 
levy  has  been  commenced  by  the  mortgagee  for  a 
foreclosure.  This  was  a  right  in  him  so  soon  as  his 
mortgage  was  forfeited,  and  his  commencing  suit 
neither  diminishes  nor  increases  the  interest  of  the 
mortgagor. 

But  this  court  has  repeatedly  settled  the  principle 
involved  in  this  point.  In  the  case  of  Oldham  vs, 
ScrivenoTy  3  Ben.  MonroCy  580,  this  court  decided  **that 
land  which  has  been  attached  in  chancery,  may  still 
be  sold  under  an  execution  against  the  owner  or  de- 
fendant in  the  attachment.  And  the  purchaser  under 
the  execution  takes  it  subjected  to  the  equitable  lien 
thereon."  And  in  the  same  book,  (3  Ben.  Monroe^ 
134,)  it  is  settled  <Hhat  though  a  bill  may  be  pending 
to  render  effectual  a  mechanic's  lien,  a  sale  under  an 
execution  will  vest  the  purchaser  with  any  interest  of 
the  defendant  beyond  what  is   necessary  to  satisfy 
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Biuci,  kc      such  lien,  aud  to  that  extent  the  sale  would  be  effee* 
SHiLw,fce.       tuaf " 
"  3.  But  it  is  contended,  ia  the  third  place,  that  the 

sale  under  the  execution  was  void  because  no  mort* 
gage  was  referred  to  in  the  levy  and  sale. 

It  has  been  decided  by  this  court  that  the  sale  of 
all  one's  right,  title  and  interest,  carries  that  interest, 
whatever  it  may  be.  (See  the  case  of  Daugkeriy  vs. 
LdnthicumyS  Dana,  169.) 

The  statute  making  the  equity  of  redemption  sub* 
ject  to  execution  makes  no  such  requirements.  Thi^ 
interest  can  be  known  by  all.  The  records  are  pub- 
lic. All  mortgages,  no  matter  how  many,  to  be  effec- 
tual, must  be  found  there.  All  who  wish  to  buy  can 
then  see  and  know  what  interest  they  are  buying. 
It  is  conceived  no  practical  benefit  would  be  derived 
by  requiring  the  Sheriff  to  describe  what  mortgages 
were  upon  the  property.  All  persons  wishiQg  to  bid 
for  property  would  prefer  having  an  examination 
made  by  one  better  qualified  to  make  such  an  exami- 
nation than  the  Sheriff.  Nor  is  it  the  practice  of 
Sheriffs  in  making  such  sales. 

But  whether  the  Sheriff  ought  to  have  done  so  or 
not  cannot  vitiate  the  sale.  It  would,  at  most,  be 
only  an  irregularity  and  not  such  as  to  render  the 
sale  void. 

4.  But  it  is  claimed,  in  the  fourth  place,  that  the 
sale  is  void  because  the  levy  does  not  sufficiently  de- 
scribe the  property.  The  cases  cited  to  sustain  this 
position  have  no  resemblance  to  the  present. 

It  is  described  on  the  levy  as  "about  375  acres  of 
land,  near  Covington,  on  the  waters  of  Willow  Run, 
the  late  residence  of  said  Howell,  and  now  of  the 
heirs,  and  particularly  described  in  various  deeds  to 
said  Howell  from  the  heirs  of  Wm.  Martin  and 
others." 

This  description  seems  to  me  to  be  complete  and 
such  as  renders  it  perfectly  certain  what  land  is 
levied  on.  It  is  shown  that  Howell  in  his  lifetime  re- 
sided on  this  tract,  of  about  that  quantity  of  land; 
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that  he  lived  there  many  years,  having  bought  moat      Biact,  fcc. 

of  it  from  Martin,  and  a  small  portion  from  others;      Shaw;  &c. 

that  tfiis  was  his  residence  at  the  time  of  his  death; 

that  his  heirs  lived  on  it  after  his  death,  and  were,  at 

the  time  of  the  levy,  residing  on  it.     It  was  near  the 

city  of  Covington,  on  the  waters  of  Willow  Run. 

And  this  tract  was  well  known  as  "The   Howell 

Farm"  from  his  long  residence  thereon.     The  Howell 

tract  embraced   the  quantity  of  land   levied  on.     It 

was  all  in  one  tract,  and  from  what  appears,  Howell 

had  no  other  land  in  that  vicinity,  besides  this,  upon 

which  he,  and  his  heirs  after  him,  resided. 

Such  a  description  of  the  land  as,  in  this  levy, 
would  have  been  sufficient  in  a  bond  for  a  title  to 
have  secured  the  same,  and  surely  would  have  been 
sufficient  in  a  levy.  In  the  case  o(  Hanly^  Sfc.^vs, 
Blackford^  1  DanUy  4,  this  court  decides  ''that  such  a 
description,  'Adjoining  them  on  the  north,'  in  a  bond 
for  a  title  to  land  of  the  vendor,  adjoining  land  of  the 
vendee,  is  sufficiently  definite  to  take  the  case  out  of 
the  statute  of  frauds  and  perjuries."  The  present 
description  is  much  more  definite  than  the  one 
above  cited.  The  cases  cited  by  the  plaintiff's  at- 
torney, it  is  conceived,  have  no  bearing  upon  the 
present  issue. 

Ag-ain,  it  is  insisted  by  the  plaintiffs,  in  the  fifth 
place,  that  the  levy  was  void  because  it  does  not  ap- 
pear that  the  Sheriff  was  ever  on  the  land  said  to  be 
levied  on,  &c.,  and  in  support  of  this  point  the  court 
is  referred  to  the  case  of  McBvrnie  vs.  Overstreei^  8 
JB.  Mnnroe,  304. 

By  the  examination  of  the  case  cited,  the  court  will 
see  that  the  matter  thei*ein  settled,  bears  no  relation 
to  the  point  here  made.  That  was  the  case  of  the 
act  of  the  Sheriff,  who,  in  his  return,  which  was  made 
after  he  went  out  of  office,  says  his  levy  was  made 
whHe  in  office,  and  the  sale  after  be  went  out  of 
office.  There  the  court  says  "the  return  by  him  of 
his  levy  and  sale  are  prima  facie  evidence  thereof, 
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Beacb,  &c.      subject  to  be  impeached  and  falsified  by  extrinsic 
Shaw/&c.      testimony." 

In  the  present  case  the  Sherifi"  made  the  levy  and 
sale  while  in  office.  He  makes  the  proper  return  of 
his  ofiicial  act,  and  this  is  conclusive  between  these 
parties,  as  has  been  too  often  decided  to  require  any 
parade  of  authority.  But  even  if  it  were  allowable, 
there  is  no  evidence  that  the  levy  was  not  properly 
made. 

It  is  contended  in  the  sixth  and  last  place,  that  the 
statute  requires  the  purchaser  to  give  bond  to  the 
Sherifi*  that  he  will  not  sell  the  property  in  twelve 
months,  which  was  not  done,  and  hence  the  sale  was 
void. 

The  words  of  the  statute  are,  **that  he  will  not  sell 
or  remove  the  property  out  of  the  State."  By  a  care- 
ful examination  of  the  statute,  the  object  to  be  ef- 
fected, and  the  purpose  of  this  provision,  it  will  be 
most  manifest  that  this  part  of  the  statute  applies 
w^holly  to  sales  of  personal  property.  It  can  apply 
to  nothing  else.  Real  estate  cannot  be  removed. 
And  the  defendant  having  the  right  of  redemption 
for  twelve  months,  obviates  all  the  necessity  for  a 
bond,  which,  in  reference  to  real  property,  would  be 
preposterous  indeed.  The  party  purchasing  the 
equity  of  redemption  can  make  no  sale  which  will 
affect  any  of  the  rights  of  the  defendant  in  such  exe- 
cution. 

That  the  plaintiff*  on  this  execution  made  this 
purchase,  has  no  effect  to  invalidate  the  sale.  When 
he  has  acted  in  good  faith  he  has  as  much  right  to 
buy  as  any  other  person,  and  the  sale  is  just  as  valid. 
(See  Sanders  vs.  Norton,  4  Monroe,  465.)  The  sale 
in  the  present  case  was  fairly  conducted.  There  is 
not  the  slightest  evidence  of  any  collusion  between 
the  plaintiff*,  in  the  execution,  and  the  Sheriff*  or  any 
other  person. 

The  land,  at  the  time  of  the  sale,  was  held  at  a  low 
rate.  It  has  since  that  time  greatly  enhanced  in 
value,   as  the   city  of  Covington  has   grown.     And 
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BOW  and  tfaas  inoited,  the  plftintiffii  have  made  this      BiMs,iM., 
effort  to  reeover  that  which,  many  years  ago,  was      9h«w,  he. 
sold  for  perhaps  its  fall  value  to  pay  the  just  debts 
of  their  ancestor. 

James  Harlan^  on  the  same  side — 

1.  At  the  time  Howell  died,  he  was  in  the  posses- 
sion of  the  land,  and  claimed  it  as  his  property. — 
Upon  the  payment  of  the  money  for  which  it  was 
mortgaged  to  the  Northern  Bank,  Beatty  &  Co.,  and 
Thompson  &  Co.,  the  legal  title,  which  had  vested 
in  the  elder  mortgagee,  would  eo  instanti  vest  in  How- 
ell, without  any  writing  whatever.  (1  /.  /.  3for., 
557,  Breckinridge  vs,  Ormsby.)  The  right  which  ex- 
isted in  Howell  upon  his  death  descended  to  his  heirs. 
They  occupied  precisely  the  same  position,  and  were 
entitled  to  all  of  the  rights  which  were  possessed  by 
their  ancestor  when  he  died.  It  W£m  their  estate  in- 
cumbered by  the  debts  set  forth  in  the  mortgages, 
and  upon  their  payment,  the  title  would  vest  in  the 
heirs. 

Sloop  instituted  two  actions  of  debt  against  the 
personal  representative  and  heirs;  pleas  were  filed 
and  verdicts  and  judgments  rendered  against  the  de- 
fendants. Upon  the  judgments  executions  issued 
to  the  sheriff  of  the  county  in  which  the  judgments 
were  rendered  and  the  defendants  resided. 

The  correctness  of  the  proceedings  thus  far  has  not 
been  questioned.  The  sheriff  levied  the  executions 
*'apon  all  the  right,  title  and  interest,  in  and  to  the 
equity  of  redemption  of  the  said  heirs  of  said  Howell, 
deceased,  in  and  to  375  acres  of  land  near  Coving- 
ton,'^ &c.  It  is  expressly  stated  by  the  Sheriff,  that 
the  administrator  had  no  assets  in  his  hands  to  pay 
the  executions.  A  sale  was  made  and  Sloop,  by  his* 
attorneys,  (he  being  a  non-resident  as  the  record 
shows)  purchased  the  interest  sold,  for  $3,700« 

It  is  now  contended,  that  nothing  passed  by  fhe 
sale,  because  the  interest,  right  or  title  which  the 
heirs  of  Howell  had  in  the  land  was  not  liable  to  be 

VOL.  XVI.  5 .  V 
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Bracv*  &«.,      levied  upon  and  sold  under  execution.    And  whether 
Sbaw,  &e.      it  was  or  not,  depends  upon  the  construction  which 
this  court  may  put  upon  section  36  of  the  execution 
law,(l  Statute  Law,  653.) 

That  section  reads :  ''When  estate,  real,  personal 
or  mixed,  is  held  or  covered  by  mortgage,  deed  of 
trust  or  other  incumbrance,  all  the  right,  title  and  in- 
terest, legal  or  equitable,  which  the  mortgagor  or 
grantor  has  in  said  estate,  shall  be  subject  to  be  levied 
upon  and  sold  by  execution,  in  the  same  manner  as  such 
property  might  have  been  sold  if  no  such  incumbrance  had 
existed;  and  the  purchaser  shall  take  it,  subject  to  such  in- 
cumbrance, and  may  pay  off  and  discharge  such  in- 
cumbrance, and  thereby  perfect  his  title  thereto,  in 
the  same  manner  as  if  the  grantor,  mortgagor,  or 
other  person  having  an  equity  of  redemption  therein 
joaight  do:  Provided,  however,  That  when  such  proper- 
ty shall  be  real  estate,  then  the  mortgagor  or  grantor 
^all  have  the  right  to  redeem  the  same  within  the 
year,  but  if  the  purchaser  under  execution  shall  have 
paid  off  and  redeemed  the  real  estate  from  such  in- 
cumbrance, then  the  grantor  or  mortgagor  shall  also 
repay  and  refund  the  amount  properly  paid  by  such 
execution  purchaser  in  discharge  of  such  incum- 
brance, within  the  same  time,  and  payable  in  the 
same  manner  as  the  purchase  money  is  by  this  act 
made  payable." 

Then  follows  a  proviso  "that  the  purchaser  or  pur- 
•chasers  of  any  such  mortgaged  property,  ^YkdAX^  before  he 
takes  possession  of  the  property,  give  bond  and  se- 
curity, that  he  will  not  within  twelve  months,  sell  or 
remove  the  property  out  of  the  State,  but  that  he 
will,  during  that  time,  have  the  property  at  all  times 
forthcoming,  unavoidable  accidents  excepted,  to 
any  order  or  decree  of  any  court  of  competent  juris- 
diction." 

Another  proviso  is  added  giving  courts  of  chance- 
ry power  to  control  the  estate,  and  prescribes  the 
nature  or  character  of  the  bond  to  be  executed  by  the 
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parehaser,  and  the  remedy  to  enforce  a  oompliancie      Beaoi,  Ac 
with  its  provisions.  8xaw»  &«. 

If  the  property  "shall  be  sabject  to  be  levied  upon 
and  sold  by  execution  in  the  same  manner  as  if  said 
property  might  have  been  sold  if  no  such  incum^- 
brance  had  existed,"  we  are  to  ascertain  whether,  if 
no  incumbrance  had  existed,  it  could  have  been  sold 
under  the  executions  issued  on  the  two  judgments 
obtained  by  Sloop  against  the  administrator  and  heirs 
of  A.  P.  Howell. 

The  second  section  of  the  act  of  1792,  (1  lAtt.  L. 
Jr.,  128;  1  Slat  L.  778,)  provides,  that  "the  same 
actions  which  will  lie  against  executors  or  adminis- 
trators may  be  brought  jointly  against  them  and  the 
heirs  and  devisees  of  the  dead  person,  or  both,  and 
shall  not  be  delayed  for  the  non-age  of  any  of  the 
parties." 

This  section  is  copied  from  the  act,  entitled,  "an 
act  subjecting  lands  to  the  payment  of  debts,"  ap- 
proved, December  17,  1792.     (1  LiiL  L.  K.,  128.) 

It  was  decided  by  this  court  at  the  i^pring  term, 
1805,  in  the  case  of  Thomas  vs.  Marshall^  Hardin,  19, 
that  an  equitable  interest  or  claim  to  lands  was  not 
the  subject  of  levy  and  sale  under  the  act  of  '92;  that 
the  act  meant  legal  rights  only.  The  court,  however, 
proceed  to  say-:  "But  in  considering:  what  are,  and 
what  are  not  equitable  interestA,  ctnd  from  the  view 
which  the  court  has  taken  of  the  manner  in  which  a 
man  may  acquire  and  complete  a  title  to  lands,  it  is 
the  opinion  of  the  court,  that  an  entry  or  survey  for 
lands  is  an  inchoate  and  incomplete  legal  title;  they 
toitt  descend^mayby  devised,  or  aliened, and  thattheyvesi 
such  legal  interest,  as  under  the  pravisions  of  the  act,  may 
be  sold  by  virtue  of  ^executions y  Similar  decisions  fol- 
lowed, (see  3  Bibb,366;  2  Bibb,  94;  4  Bibb,  266.)  All, 
however,  before  the  act  of  1821,  subjecting  equitable 
interests  to  execution.  The  only  change  or  amend- 
ment of  the  act  of  '92  is  contained  in  the  act  of  1819, 
which  authorizes  a  separate  action  against  the  de- 
visees or  heirs  where  a  previous  judgment  against 
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tti^.  Ad.,     ^{|Q  executor  or  administrator  had  proved  iDefiectaal'. 
0HAfr/  Ac.      (1  Stat.  Law,  780.) 

All  the  right,  title  and  interest  which  A.  P.  Howell 
bad  in  the  land  at  the  time  of  his  death  descended  to 
his  children.  He  was  in  the  possession  of  the  land 
at  his  death,  and  his  children  remained  in  the  pos- 
session thereof  afterwards,  claiming  it  as  heirs  of 
their  deceased  father,  and  they  were  tfans  possessed 
when  the  executions  of  Sloop  were  levied.  The 
executions  that  issued  on  the  judgments  recovered 
by  Sloop,  commanded  the  Sheriff  of  Kenton  county 
'Hhat  of  the  estate  of  A.  P.  Howell,  in  the  hands  of 
Julius  Brace,  his  administrator,  and  of  Elizabeth  Ann 
Edwards,  dec,  (giving  the  names  of  all  the  heirs)  de- 
fended from  their  ancestor,  the  said  A.  P.  Howell, 
deceased,  you  cause  to  be  made  the  sum  of,"  dz:c. 

Now,  if  the  heirs  had  an  interest  in  the  land  which 
**de'scended'^  to  them  from  their  ancestor,  the  Sheriff 
was  authorized  and  required  to  levy  the  executions 
thereon,  and  make  sale  thereof;  because  ^e  act  of 
1828  made  it  subject  to  levy  and  sale  by  execution 
*Hfi  the  same  manner  as  such  property  might  have  been 
Md^^  if  no  mortgage  had  been  executed. 

It  seems  to  me,  that  this  view  of  the  question  is 
Conclusive. 

But  it  is  contended  on  the  other  side,  that  l&e  36th 
section  of  the  execution  law  of  1828  only  authorizes 
It  sale  of  real  estate  that  has  been  mortgaged  where 
the  execution  is  against  the  mortgagor;  and  that  in 
the  event  of  his  death,  and  a  judgment  is  rendered 
against  his  heirs,  such  mortgaged  estate  is  exempted 
from  sale  by  execution  against  them. 

It  seems  to  me  that  the  argument  to  support  that 
construction  cf  the  section  miay,  with  propriety,  be 
deemed  hypercritieai. 

It  is  well  known  to  all  Kentucky  judges  and  law^ 
yers  that  the  execution  law  of  1828  was  very  un- 
skillfully  drawn,  that  the  draftsman  was  very  unfbr* 
tunate  in  liie  use  of  words  to  convey  his  meaning. 

If  every  part  of  the  36th  section  is  to  receive  a 
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Afem/  constraotioQ,  the  porohaser  of  an  equity  of  re-      BEACf%  ftp.« 
demption  in  land  would  be  compelled  to  execute  bond      Shawp  ^. 
with  secarity  that  be  would  aot,  ''within  twelve    ' 
moBths  sell  or  remope  the  property  out  of  the  State^^ 
but  neither  the  draftsman  of  thia  act,  nor  the  Legis- 
lature,   intended    any    such    ridiculous    act  to  ba 
done  by  the  purchaser  as  to  give  bond  not  to  remam 
had. 

The  language  of  this  court  in  the  case  of  PMftjM 
V9.  Pope*  theirs^  10  JB.  Monroe^  172,  upon  the  construc- 
tion of  statutes,  applies  with  much  force  to  the  prer 
sent  question.  The  court  say:  "But  while  it  is  ad- 
mitted that  the  court  has  no  power  to  make  the  law, 
it  is  equally  true,  that  it  is  their  province  and  duty  so 
to  expound  the  statutes  as  to  ascertain  and  effectu^ 
ate  the  will  of  the  law-makers.  And  experience  has 
shown  that  if  every  word  or  clause  of  every  statute 
were  to  have  its  literal  force  and  effect,  without  re- 
gard to  the  context  and  spirit  ot  the  whole,  or  to  the 
subject  matter,  or  the  causes  or  the  consequences  of 
the  enactment  and  of  the  construction,  some  statutes 
might  be  found  wholly  incapable  of  enforcement^ 
while  others  might,  in  their  operation,  defeat  or  fall 
entirely  short  of  their  manifest  object.  Upon  thia 
subject  we  quote  from  the  opinion  of  this  court,  ii| 
die  ease  of  Mason  vs.  Rogers^  4  Littelly  377,  the  folr 
lowing  passage  not  less  truly  than  forcibly  expressed. 
The  court  then  said:  'The  literal  interpretation  of  ai^ 
act  is  certainly  not,  in  all  cases,  the  interpretatioii 
which  either  reason  or  law  requires  to  be  given  to 
it;  for  it  is  not  the  words  of  the  act,  but  the  mU  of 
the  Legislature  which  constitutes  the  law;  and  though 
words  are  the  most  common,  they  are  not  the  only 
signs  of  the  legislative  will.  The  contejB^Nhe  suhh- 
Ject  matter,  the  effects  and  consequences,  and  the 
reason  and  spirit  of  the  law,  are  often  called  in  tq 
aid  in  ascertaining  the  intention  of  the  Legislature, 
No  language  is,  indeed,  so  perfect  as  to  afford  word^ 
to  express  every  idea  upon  all  subjects;  and  even 
where  words  are  no%  wanting,  those  that  are  mos( 
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BftAosi  &c.,  happily  adapted  to  the  purpose  ih  view,  do  not  al- 
Shaw,  &c  ways  occur  to  the  minds  of  the  Legislature.  Hence 
'  it  is  that  words  are  employed  which  sometimes  go 
beyond  the  legislative  will,  and  sometimes  fall  short 
of  it,  which  sometimes  are  too  general  and  compre- 
hensive, and  sometimes  too  particular  and  restricted. 
And  it  is,  therefore,  an  established  rule  of  construc- 
tion, applicable  to  all  remediable  statutes,  that  cases 
mthin  the  reason  and  not  toithin  the  letter  of  a  statute^ 
shall  be  embraped  hy  tts  provisions,  and  cases  not  udthin 
the  reason,  though  mthin  the  letter,  shall  not  be  taken  to 
be  mthin  the  statute  J^ 

The  case  of  Mason  vs,  Rogers,  referred  to  and  quo- 
ted from  in  Phillips  vs.  Pope,  was  upon  the  construc- 
tion of  the  laws  respecting  executions. 

The  absurd  effect  of  pursuing  the  letter  of  a  statute 
is  shown  in  the  case  of  Feemster  vs.  Anderson, 
6  Monroe,  539. 

The  act  of  '92  subjected  lands  to  the  payment  of 
debts;  but  it  was  decided  that  the  legal  estate  only 
could  be  sold  under  execution  or  otherwise;  for  in 
Buford  vs.  Buford,  1  Bibb,  305,  it  was  decided  the 
chancellor  had  no  power  to  subject  an  equitable  in- 
terest in  land  to  the  payment  of  a  debt.  The  same 
act  of  '92  authorized  a  joint  action  against  the  per- 
sonal representative  and  heirs;  and  it  cannot  be 
doubted  that  under  an  execution  issued  on  such  a 
judgment,  real  estate,  of  which  the  legal  title  was  in 
the  ancestor  when  he  died,  could  be  sold  as  estate 
descended  to  the  heirs.  In  1821,  and  re-enacted  in 
I82S,  the  act  of  '92  was  amended  so  as  to  authorize 
the  levy  on  and  sale  of  land  incumbered  by  mort- 
gage, *^in  the  same  manner  as  such  property  might  have 
been  sold  if  no  such  incumbrance  had  existed.^^  There  is 
no  exception  in  favor  of  heirs,  and  do  exemption  of 
land  or  other  property  thus  circumstanced  from  beings 
made  liable  to  the  payment  of  the  claimd  of  judg- 
ment creditors.  And  the  statute  should  not  be  so 
construed  in  the  absence  of  anything  in  it  from  which 
it  may  be  inferred  such  was  the  legislative  will.     If 
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lach  had  been  the  intention  of  the  Legislature,  it      Bkaoi,  &«., 
would  have  been  declared  in  a  proviso.  Shaw/  4o. 

In  the  case  of  BeO  vs.  Commonwealth^  1  /.  /.  Mar- 
Aallj  555,  it  was  held,  that  after  the  passage  of  the 
act  of  1821,  it  was  as  much  the  duty  of  a  Sheriff  to 
levy  upon,  and  sell  the  interest  of  a  defendant  in  land 
covered  by  mortgage,  as  if  he  were  the  absolute 
and  fee  simple  owner.  Nothing  is  said  in  that  case 
excepting  lands  or  interest  in  land  which  may  de- 
scend to  heirs.  1  contend  that  the  plain  and  obvious 
meaning  of  the  acts  are  that  whatever  property  was 
liable  to  be  taken  in  execution  and  sold  when  the 
owner  was  alive,  that  upon  his  death  a  judgment  is 
rendered  against  his  heirs,  that  the  same  property  is 
liable  to  satisfy  the  execution  against  them  as  it  was 
against  the  ancestor,  and  that  that  is  the  proper  and 
reasonable  construction  of  the  several  statutes  which 
bear  on  the  queston. 

That  a  landlord  cannot  distrain  on  the  equity  of 
redemption,  as  was  decided  in  Snyder  vs.  Hilly  2  DanUy 
204,  and  a  mortgagee  cannot  levy  on  and  sell  mort- 
gaged property  for  the  payment  of  the  debt  for  which 
the  property  was  mortgaged,  and  decided  in  Oar- 
ing^ s  executors  vs,  Shreve,  1  Danuy  68,  and  that  the  in- 
terest of  a  mortgagee  is  not  liable  to  sale  on  an  exe- 
cution, do  not  militate  against  the  positions  for  which 
I  contend,  for  the  reasons  stated  in  the  opinions  in 
those  cases. 

2.  It  is  contended,  that  the  sale  under  the  execu- 
tions passed  no  title,  because  there  was  a  bill  pend* 
ing  for  a  foreclosure.  The  rights  of  the  mortgagees 
were  in  nowise  affected  by  the  sale,  because,  by  the 
words  of  the  statute,  the  purchaser  took  the  property, 
subject  to  the  incumbrances.  The  statute  contains  no 
restrictions  upon  the  right  to  sell  the  property  of  the 
defendant  which  may  be  incumbered.  It  does  not 
confine  the  right  to  sell  when  no  bill  is  pending  for  a 
foreclosure. 

The  general  principles  contended  for  by  the  coun- 
sel for  appellants,  is  correct  in  some  cases,  namely : 
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^AcnylK).,  Where  a  court  of  ckancery  haa  anromed  jurtsdictioa 
Sbaw,  Ibo.  and  has  taken  the  property  under  its  centred,  prcH 
cess  from  a  court  of  law  cannot  interfere  and  arrest 
the  property  from  the  custody  of  the  officers  acting 
under  tiie  orders  of  the  chancellor;  but  there  are  ex- 
ceptions to  this  rule.  In  this  case,  the  executions  on 
the  judgments  obtained  by  Sloop  did  not,  in  anywise, 
interfere  with  the  suit  in  chancery,  and  the  complete 
execution  of  any  decree  that  might  be  rendered. 
The  sale  of  the  equity  of  redemption  and  its  purchase 
by  Sloop  did  not  render  it  necessary  to  make  him  a 
party.  He  was  entitled  to  anything  that  might  be 
left  after  the  satisfaction  of  the  mortgage  debts. 
If  those  debts  required  the  sale  of  all  of  the  proper- 
ty, then  the  purchaser  of  the  equity  of  redemption 
obtained  nothing. 

This  court  decided  in  Glenn  vs.  Coleman^  8  B.  Man- 
roe,  134,  that  land  may  be  sold  under  an  execution 
although  a  bill  in  chancery  is  pending  to  enforce 
a  mechanic's  lien.  And  in  Oldham  vs.  Scrivener^ 
8  B.  MonroSy  580,  that  land  attached  by  chancery  pro- 
ceedings may  nevertheless  be  levied  upon  and  sold 
under  execution.  These  authorities  are  conclusive 
on  that  question. 

3.  It  is  also  contended  that  if  property  is  covered 
by  more  than  one  mortgage,  or  in  other  words,  that 
several  equities  of  redemption  of  several  mortgages 
cannot  be  sold  under  execution. 

Although  the  statute  uses  the  words  '^mortgage, 
deed  of  trust,  or  other  incumbrance,"  it  should  not 
receive  a  literal  construction.  The  object  of  tiie  Le- 
gislature was  to  subject  any  property  covered  by  any 
kind  of  incumlN'ance,  to  be  sold  in  l^e  same  manner 
as  if  no  incumbrance  had  existed.  There  was  no 
reason  why  the  right  to  sell  should  be  confined  to 
cases  where  there  was  but  one  mortgage.  If  a  per- 
son who  was  involved  and  wished  to  prevent  his 
property  from  being  taken  in  execution,  he  could-^ 
if  the  doctrine  contended  for  should  prevail — avoid 
such  a  result  by  executing  a  separate  mortgage  to 
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etteh  creditor.    No  good  reason  can  be  assigned  for      B»A«,Ae., 
such  a  construction.  Sbaw,  dco, 

4.  It  is  also  contended  that  the  sale  is  void,  be- 
caose  no  mortgage  is  r^rred  to  or  identified  by  the 
levy  or  sale. 

My  answer  to  this  objection  is,  that  the  statute  sub- 
jecting equitable  interests  to  execution  does  not  re-^ 
quire  the  officer  to  set  forth  the  amount  of  the  incum- 
brances on  the  title.  As  the  law  required  all  mort- 
gages  to  be  recorded,  it  was  better  that  the  pur- 
chase shouldmake  his  own  examinations  and  form  his 
own  judgment  as  to  the  amount  of  the  liens,  and 
regulate  his  biddings  accordingly. 

It  is  sufficient  for  the  officer  to  know  that  the  de- 
fendant, in  the  execution,  has  not  the  legal  title—* 
that  incumbrances  exist  by  mortgages 'or  deeds  of 
trust;  and  then  it  is  the  officer's  duty  to  sell  the  right 
of  redemption  in  the  manner  prescribed  by  the 
statute  subjecting  such  interests  to  sale. 

5.  It  is  contended  that  the  sale  is  void  because  the 
levy  is  uncertain  in  not  designating,  by  a  proper  de* 
seription,  the  land  sold. 

It  seems  to  me  that  the  description  of  the  land  is 
sufficiently  full  to  direct  the  attention  of  any  person 
who  wished  to  become  the  purchaser.  Indeed,  a 
levy  describing  the  land  as  the  late  residence  of  A.  P. 
Howell,  in  Kenton  county,  would  have  been  suffici-' 
ent  for  all  practical  purposes.  I  submit  whether  a 
deed  with  such  a  description  would  not  have  been 
snffieient  to  vest  the  title  in  the  grantee. 

The  return  of  a  Sheriff  cannot  be  questioned  col* 
laterally.  It  is  ocmclusive  between  the  parties. — 
(3  lAU.  128;  4  Dana^  150;  1  £.  Monroe,  68.) 

The  Sheriff  having  returned  he  had  levied  en  the 
land,  the  court  will  presume,  in  the  absence  of  any 
proof  to  the  ccmtrary,  that  he  did  every  act  necessary 
to  constitute  a  valid  levy.  (Hickman  vs.  Bogman^  Bar-- 
At,  849;  8aM  vm.  Marshdl,  5  /.  /.  l^r.  434.) 

In  this  case  no  attempt  was  made  to  prove  that 
the  officer  failed  to  perform  his  duty  and  whole  duty. 
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Bbaok,  fro.»      No  motion  or  other  proceeding  waa  inBtituted  in  the 

8haw»  6us.      Circuit  Court  to  annul  or  set  aside  the  sale.     And 

'  can  this  court  say,  upon  the   face   of  the  papero, 

that  the  proceedings  by  which  this  land  was  sold 

are  void? 

6.  It  is  also  contended  that  the  sale  is  void  because 
no  bond  was  executed,  as  required  by  one  of  the  pro- 
visos of  the  36th  section.  It  is  a  sufficient  answer 
to  this  objection  to  say,  that  the  statute  does  not 
require  a  purchaser  of  land  to  execute  a  bond. — 
It  only  requires  a  bond  from  a  purchaser  of  personal 
property. 

7.  A  variance  between  the  judgments  and  execu- 
tions is  also  relied  upon  as  fatal  to  the  title.  The 
transcript  of  the  record  does  show  a  slight  discrep- 
ancy, but  there  is  enough  to  show  that  the  execu- 
tions that  issued  properly,  belong  to  the  judgments 
copied  into  the  record.  But  this  objection  will  be 
obviated  by  the  issuing  and  return  of  a  certiorari. 

8.  The  failure  of  the  Sheriff  to  indorse  the  time  he 
•     received  the  executions  is  supposed  by  the  counsel 

to  be  an  available  objection.  That  part  of  the 
statute  is  directory  to  the  officer,  and  will  not  affect 
the  title  of  the  purchaser.  {Reid  vs,  Heculy,  9 
Daruty  324.) 

9.  The  deed  recites  a  levy  of  370  acres,  when  the 
return  shows  a  levy  of  375  acres,  is  also  relied  upon 
by  appellants.  By  referring  to  the  deed  it  will  be 
seen  that  the  metes  and  boundaries  are  given  "con- 
taining 375  acres  2  roods  and  15  poles,  be  the  same 
more  or  less." 

This  objection  is  not  entitled  to  any  serious  con* 
sideration. 

It  seems  to  me  that  the  only  real  question  in  the 
case  ts,  whether  the  equity  of  redemption  was  liable 
to  be  taken  and  sold  under  the  executions  in  favor  of 
Sloop.  I  have  attempted  to  maintain  the  affirmative 
of  the  proposition.  There  being  no  statute  exempt- 
ing it  from  sale,  and  as  it  was  liable  during  the  life- 
time of  the  ancestor,  that  liability  continued  when  it 
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became  the  property  of  the  heirs  by  descent.    The      Bwci,  &c, 
same  property  which  could  have  been  taken  in  exe-      Shaw,  &e. 
cution  and  sold  during  the  lifetime  of  the  owner,  is 
liable  in  the  same  manner  on  a  judgment  against 
bis  heirs. 

There  was  no  parol  proof  showing  any  unfairness 
or  improper  conduct  by  the  Sheriff;  or  that  the 
amount  for  which  Sloop  purchased  the  interest  of  the 
heirs  in  the  property  was  not  considered,  at  the  time 
of  the  sale,  its  full  value. 

The  sale  was  acquiesced  in  until  about  the  time 
this  action  was  brought,  and  in  the  mean  time,  many 
persons  have  purchased  portions  of  the  land  and 
made  valaable  improvements  thereon,  relying  with 
confidence  on  the  validity  of  the  Sheriff's  sale.— 
Under  such  circumstances,  a  court  should  not,  ex* 
eept  under  very  peculiar  >^  circumstances,  (which  in 
this  case  do  not  exist,)  interpose  to  render  invalid  a 
sale  made  by  an  officer  of  the  law  in  virtue  of  exe- 
cutions issued  on  judgments  for  valid  and  just  debts, 
and  thereby  deprive  innocent  purchasers  of  prop- 
erty which  they  purchased  and  improved  in  good 
faith. 

Upon  the  whole  case,  it  seems  to  me,  there  is  no 
error  in  the  record,  and  the  judgment  of  the  Circuit 
Court  should  be  affirmed  with  costs. 
Clne€  Justice  M abbhau.  delirered  tbe  opinioA  of  ihe  Court.  July  3. 

Julius  Brace  and  wife  and  others,  the  children  and 
heirs  of  Abraham  P.  Howell,  deceased,  filed  this  pe* 
tition  in  ordinary,  to  recover  about  twenty- one  acres 
of  land,  part  of  a  large  tract  of  about  375  acres, 
which  had  descended  to  them  from  their  father,  and 
of  which  a  considerable  portion  having  been  sold 
under  a  decr<;e  for  the  foreclosure  of  three  mortgages 
which  he  bad  executed,  the  residue,  of  which  thai 
now  in  contest  is  a  part,  is  claimed  to  have  been  sold 
nnder  two  judgments  and  the  executions  thereon, 
against  the  administrator  and  heirs  of  said  Howell. 
The  plaitttifis  rest  their  title  on  the  alleged  invalidity 
of  these  sales,  and  of  the  Sheriff's  deed,  made  to 
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BwoB,  Itc,      effectuate  them.     If  these  are  valid,  the  plainliffft 
Shaw,'  Slo.      have  no  title  to  the  land,  and  the  judgment  for  the 
""  '  defendants  must  be  affirmed. 

1.  Of  the  various  objections  taken  to  these  sales, 
the  one  of  the  greatest  general  importance  is  that 
which  assumes  that  the  86th  section  of  the  general 
execution  law  of  1828,  which  subjects  to  sale  the 
equity  of  redemption  in  mortgaged  lands,  subjects 
that  interest  in  the  hands  of  the  mortgagor  only,  and 
to  an  execution  against  himself  personally,  but  not 
to  an  execution  against  his  heirs,  to  whom  the  equity 
may  have  descended.  The  substantial  part  of  the 
36th  section,  under  which  the  question  is  made,  is 
that,  ''when  estate,  real,  personal,  or  mixed,  is  held 
or  covered  by  mortgage,  deed  of  trust  or  other  in- 
cumbrance, all  the  right,  title  and  interest,  legal  or 
equitable,  which  the  mortgagor  or  grantor  has  in  said 
estate,  shall  be  subject  to  be  levied  upon  and  sold 
under  execution,  in  the  same  manner  as  such  prop- 
erty might  have  been  sold,  if  no  such  incumbrance 
had  existed,  and  the  purchaser  shall  take  it  subject 
to  such  incumbrance,  and  may  pay  off  and  discharge 
such  incumbrance,  and  thereby  perfect  his  title  there- 
to, in  the  same  manner  as  the  grantor  or  mortgagor, 
or  other  person  having  an  equity  of  redemption 
therein  might  do.  Provided,  however,  that  when 
such  property  is  real  estate,  the  mortgagor  or  gran- 
tor shall  have  a  right  to  redeem  it  within  the  year, 
and  if  the  purchaser  shall  have  paid  off  the  incum- 
brance, the  amount  shall  also  be  refunded  to  him  with- 
in the  year.*'  The  act  of  1792,  subjecting  lands  to  the 
payment  of  debts,  (1  LiU.  Lawgy  128,)  enacts  in  iis 
first  section  that  lands,  tenements,  and  hereditaments 
shall,  and  may  by  virtue  of  writs  of  ^fieri  facias  be 
taken  and  sold  in  satisfaction  of  all  judgments  in  a 
manner  hereinafter  prescribed.  It  enacts  in  the 
second  section,  and  doubtless  as  a  means  of  effectua- 
ting the  enactment  of  the  first,  that ''the  same  actions 
which  will  lie  against  executors  or  administrators, 
may  be  brought  jointly  against  them  and  the  heirs, 
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and  [or]  deviseeB  of  the  dead  person  or  both.  It  wa«  Brao«,  ko^, 
decided  at  an  early  day  in  Thomas  vs.  Marshall^  ShawJ  kt. 
^ning  temty  1805,  that  the  first  section  of  this  act  did  ' 

not  embraee  equities,  but  applied  to  legal  rights  only, 
or  such  title  in  land,  as  in  case  of  goods  would  au- 
diorize  a  levy  and  sale  at  common  law.  If  it  had 
been  th^  effect  of  the  first  section  to  authorize  the 
sale  under  writs  of  ^fieri  facias  of  the  equitable  title 
or  interest  of  the  defendant  or  debtor,  we  think  it 
cannot  be  doubted  that  the  second  section  would 
have  been  construed  and  understood  as  furnishing 
the  means  of  subjecting  the  same  interest  to  the  sat- 
isfaction of  the  ancestor's]  debt,  by  obtaining  a 
judgment  against  his  heirs  to  whom  it  had  descended. 
The  intention  was  to  subject  the  lands  of  a  debtor  to 
the  payment  of  his  debts,  and  to  the  extent  that  lands 
sohgect  to  execution,  in  the  hands  of  the  debtor,  had 
descended  to  the  heirs,  the  remedy  against  them 
in  the  hands  of  the  latter,  while  the  debt  remained 
unpaid,  was  intended  and  understood  to  be  commen- 
surate with  that  which  was  given  against  them,  in 
the  hands  of  the  debtor  himself.  Equitable  titles  or 
interests,  not  being  subject  to  execution  under  the 
statute  referred  to,  were  not  legal  assets  when  de* 
secDded  to  Ae  heirs,  and  were  not  the  foundation  of 
a  judgment  against  him,  on  the  plea  of  nothing  by 
descent.  In  the  case  oi  Brawn  vs.  Bashfardy  II  B, 
Monroe^  67,  it  wad  decided  that  a  resident  citizen  of 
this  State,  could  not  be  made  liable  here  for  a  simple 
contract  debt  of  his  father,  on  the  ground  that  lands 
situated  in  the  State  of  Ohio  had  descended  to  him 
as  heir  of  his  father,  principally,  because  the  assets 
in  Ohio  could  not  be  reached  here,  ''and  therefore 
do  not  seem  to  be  the  proper  ground  of  a  judgment 
wbicb,  aceonUtog  to  its  terms,  indicate  its  real 
fimndation  should  be  levied  on  tiie  assets  descend- 
ed.'* And  the  case  of  Poq^  vs,  Logan's  admnistra- 
tar  J  4  Bibby  402,  is  referred  to  as  deciding  that  a  de- 
vise  of  land  lying  out  of  this  State,  did  not  make  the 
devisee  liable  aa  such  to  an  action  here;  and  as  say- 
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B«ACB,&e.,      ing  that  such  lands  would  not  here  be   aasets  in  the 
Shaw,  &o.       hands  of  the  heir;  and   in  the  case  of  Harrison  vs. 
'  Campbell,  6  Dana,  263,  the  court  conclude   their  an* 

swer  to  the  third  objection  made  to  the  decree,  with 
the  following  sentence,  page  277:  "It  may  be  added, 
however,  on  this  point,  that  if,  as  seems  probable  from 
the  evidence,  the  mortgage  is  for  the  full  value  of 
the  property,  and  the  equity  of  redemption  even,  as 
between  the  heir,  and  the  mortgagee  worth  nothing, 
it  would  nothave  authorized  a  judgment  against  the 
heir  for  any  amount,  and  the  jury  might,  in  that  case, 
find  nothing  by  descent."  From  which  it  is  evident- 
ly to  be  implied,  that  if  the  equity  of  redemption, 
which  had  descended,  were  of  any  value,  it  would 
have  authorized  a  verdict  that  assetts  to  the  amount 
of  its  value  had  descended  to  the  heir;  which,  as  is 
plain  from  the  whole  case,  would  also  have  autho* 
rized  a  judgment  against  the  heir  for  the  debts  not 
exceeding  the  assets.  And  this,  according  to  the 
principle  of  the  cases  before  cited,  and  also  of  the 
case  of  Harrison  vs.  Campbdly  could  only  have  been 
on  the  ground  that  the  equity  of  redemption  having 
been  rendered,  by  statute,  accessible  to  an  execution 
against  the  ancestor,  descended  to  the  heir  not  as 
equitable  assets,  as  they  had  formerly  been,  but  as 
legal  assets,  and  was  the  proper  foundation  of  a 
judgment  against  the  heir,  because  it  was  accessible 
to  an  execution  against  him,  and  such,  as  we  think, 
has  been  the  opinion  of  this  court  and  of  the  bar  and 
the  country,  since  equities  of  redemption  have  been 
subjected  to  execution. 
1.  The  equity  The  legal  and  logical  consequence,  as  it  seems  to 
?n  Ui^s^wWch  ^^»  ^^  subjecting  to  legal  execution  the  equity  of  re- 
may  descend  to  demption  in  the  hands  of  the  mortgagor,  is  that  when 
to  fljile  under  it  descends  to  his  heir  it  is  legal  assets  in  his  hands; 
rud^'^nTcnteT  ^"^  ^^^^  consequence  cannot,  as  we  think,  be  re- 
cainat  the  heirs,  pelled  by  anything  short  of  the  clear  indication  of  a 
^e  ancestor!  ^  contrary  intention  in  the  statute,  which  imparts  to 
the  equity  of  redemption  this  important  quality  ot 
being  liable  as  a  legal  estate  in  the  hands  of  the  an* 
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eestor.  The  construction  contended  for,  by  which  B«ac«,&c., 
this  consequence  is  repelled,  derives  its  entire  sup-  Shaw,  &^ 
port  firom  the  words,  "all  the  right,  &c.,  which  the  mort- 
gagor  has  in  said  estate,"  and  in  fact  limits  the  effect 
of  the  substantial  part  of  the  statute,  by  the  literal 
import  of  the  word  has^  which,  being  in  the  present 
tense,  is  said  to  limit  the  interest  which  may  be  levied 
on  and  sold,  to  that  which  the  mortgagor  has  at  the 
time  of  the  levy,  or  at  least  at  the  time  when  the  exe- 
cution comes  to  the  officer's  hands.  Whence  it  is 
argued  that  as  soon  as  it  passes  from  his  hands, 
whether  by  death  or  otherwise,  it  ceases  to  be  in  the 
condition  in  which  it  is  subjected  to  execution.  But 
the  thing  itself  and  the  proper  incidents  attached  to 
it,  remain  the  same;  and  although  its  condition  is  in 
some  sort  changed,  by  passing  from  the  hands  of  the 
indebted  mortgagor,  yet  its  essential  character  is  un- 
changed, and  as  it  passes  into  the  hands  of  his  heirs, 
where  it  is  still  liable  to  his  debts,  and  makes  the 
heirs  also  liable  to  the  extent  of  its  value,  there  seems 
to  be  no  decisive  reason  why  the  character  which  the 
law  impressed  upon  it  in  his  hands,  should  undergo  a 
change  by  its  transmission  to  volunteers. 

The  statute  intended  to  subject  to  execution  the 
interest  of  the  mortgagor  or  grantor,  in  estates  held 
or  covered  by  mortgage  or  deed  of  trust,  and  in  con- 
struing a  clause  so  evidently  abounding  in  superflu- 
ous words,  it  would  be  unreasonable  to  place  the 
whole  force  of  this  provision  upon  the  words  "which 
the  mortgagor  and  grantor  ^a^."  We  think  they  were 
intended  to  mean  nothing  more  than  to  denote  the 
party  whose  interest  was  to  be  subjected,  and  are  to 
be  understood  as  equivalent  to  the  words  "of  the 
mortgagor  or  grantor."  And  if  any  inference  is  to 
be  founded  upon  the  mere  words  of  the  sentence,  the 
■abjection  of  his  interest  to  levy  and  sale  in  the  same 
manner  as  if  there  were  no  incumbrance,  might  suffi- 
ciently imply,  that  it  may  be  subjected  in  the  hands  of 
his  heir  as  well  as  of  himself  If  the  same  manner  is  to 
be  applied  to  the  levy  and  sale  merely,  and  not  to  the 
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Bft4ci,&e.i  gubjectton  of  the  interest,  this  restricted  application, 
SgAw,  &0.  though  it  furnishes  no  aid  to  our  constraetion  of  the 
previous  clause,  places  the  levy  and  sale  of  an  equity 
of  redemption  which  is  properly  subject,  on  precisely 
the  same  footing  as  if  the  land  itself,  instead  of  a 
partial  interest  in  it,  were  the  subject  of  the  levy  and 
sale,  and  no  objection  can  prevail  against  the  mere 
form  or  manner  of  the  levy  and  sale,  which  would  not 
be  available  if  any  other  interest  than  that  of  the 
mortgagor  were  the  subject.  And  there  being  no 
more  necessity  under  the  directions  of  the  statute, 
of  stating  in  the  levy  and  sale  the  particulars  of  this 
interest,  than  of  any  other,  the  objection  that  the  in- 
terest was  not  particularised  by  a  statement  of  the 
several  mortgages  which  encumbered  the  land,  is 
deemed  untenable. 
8.  It  is  not       It  never  has  been  held,  nor  as  far  as  we  know,  sup^ 

?endw  XTwk  P^^®^  ^^^^  ^^  ^^  *®  ^^*y  ^^  ^^^  Sheriff  to  take  upon 
of  an  equity  of  himself  the  burthen  of  ascertaining,  and  the  responsi*- 
idteS^rabeJ-  bUity  of  stating  the  value,  or  the  facts  which  might 

iff  shoQld  BDoci-  determine  the  value  of  the  incumbered  interest  to  be 
fically  Bet  forth        _  _       ___,        ,  _      .  ,  .         i. 

in  his  levy  and  sold.  When  he  states  the  mterest  to  be  an  equity  of 
Sf  Ae^m^rge  redemption,  or  the  title  to  land  under  mortgage, 
liens  upon  the  which  is  all  that  is  usually  done,  he  of  course  refers 
every  person  concerned  to  the  records.  And  even  if 
he  were  to  copy  or  to  abridge  the  recorded  mortgage 
or  mortgages,  or  were  to  read  them  at  the  sale,  the 
amount  due,  the  real  burthen  which  affects  the  value 
of  the  interest,  would  not  be  thereby  ascertained. 
If  sacrifice  be  the  probable  and  usual  consequence  of 
the  ordinary  mode  of  proceeding  in  such  cases,  thii 
may  be  a  good  reason  for  legislative  interposition  to 
change  the  practice,  or  to  abrogate  the  proceeding 
by  which  the  interest  of  the  mortgagor  is  to  be  sold. 
It  cannot  justify  the  court  in  avoiding  a  levy  and 
sale  fairly  made  in  the  form  established  by  a  prac- 
tice, authorised  by  the  general  or  vague  language 
of  the  statute,  and  on  the  validity  of  which  an  im- 
mence  amount  of  property  must  depend.  Nor  is 
this  consideration  of  probable  saorifice  in  the  sale  of 
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mortgaged  estates  descended  to  infant  heirs,  a  ground  Bmc^  A#. 
for  making  a  distinction  in  favor  of  infants  which  Sbaw«  Ao. 
the  statutes  have  not  made,  or  for  saying  that  aa  " 
equity  of  redemption,  though  subject  to  execution  ap 
a  legal  estate  in  the  hands  of  the  mortgagor,  ceases 
to  be  legal,  and  becomes  equitable  assets  when  it 
descends  to  his  heir,  and  that  it  is  either  not  the 
foundation  of  a  judgment  against  him,  or  not  acces* 
sible  to  an  execution  upon  such  judgment.  In  shorty 
it  does  not  authorize  us,  in  giving  construction  to  thi« 
statute,  to  keep  out  of  view  the  general  principle 
and  purpose  of  giving  remedy  against  the  heir  for 
the  debts  of  the  ancestor,  and  to  limit  the  effect  of 
this  statute,  as  a  part  of  the  system  for  subjecting 
lands  to  the  payment  of  debts,  by  giving  an  exclusive 
meaning  to  a  few  words  which  were  probably  in- 
tended to  have  a  general  signification,  and  by  giving 
extreme  force  to  the  use  of  a  verb  in  the  present 
tense,  which,  as  frequently  and  indeed  commonly 
found  in  statutes,  refers  not  only  to  the  present,  bu)t 
to  all  time.  The  construction  by  which  the  statute 
has  been  held  not  to  authorize  a  sale  of  the  equity 
of  redemption  on  an  execution  for  a  debt  secured  by 
the  mortgage,  is  not  founded  in  any  considerable  de- 
gree, if  at  all,  upon  any  extraneous  consideration, 
hut  chiefly,  if  not  exclusively,  upon  the  ground  tbaft 
as  the  necessary  effect  of  such  a  sale  is  to  diminish 
or  extinguish  the  incumbrance,  which  the  statute 
clearly  intends  to  preserve  as  paramount  to  the  pur* 
chase;  such  a  sale  would  defeat  the  manifest  inteoK 
tion  and  objects  of  the  statute,  and  therefore  can^ 
not  be  regarded  as  being  authorized  by  it;  that  U 
would  tend  necessarily  to  a  sacrifice  of  the  mor^ 
gagor's  interest,  is  a  consideration  connected  witli 
the  other.  The  cases  referred  to  on  this  point  de 
not,  therefore,  apply  to  authorize  the  construction 
now  contended  for.  And  while  it  is  a  source  of  regret 
that  the  statute,  as  we  und^vtand  it,  may  operatet 
and  has  perhaps,  in  the  present  instance,  operated  %^ 
cauae  a  sacrifice  of  the  estate  of  infant  heirs,  w^ 
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Bbace,  Ac.      cannot  adopt  the  construction  by  which  an  equity  of 
8baw.  kc.       redemption    descended    to    infant    heirs,  is    to    be 
"  wholly   exempt  from  the   operation   of  a  judgment 
and  execution  against  them  for  their  ancestor s  debt. 
The  statute  certainly   authorizes  no   discrimination 
between  the  case  of  infant  and  that  of  adult  heirs. 
And  if  an   equity   of  redemption  descended   to  the 
heir  be   exenopt  from   levy  and  sale  on  a  judgment 
and  execution  against  him  for  his  ancestor's  debt,  it 
must  be  equally  exempt  from  an  execution  on  a  judg* 
ment  against  him   for  bi»  own  debt.     That   the  ex- 
emption in  this  last  case  would  be  obviously  incon- 
sistent with  the  manifest  objects  of  the  statute,  we 
think  is  entirely  certain.     And  this,  if  there  were  no 
other  reason  in  support  of  the  construction  which  we 
have  adopted,  would,  of  itself,  form  a  consideration 
entiled  to  great  weight. 
SLThatraex-        2.  The  next  objection  which  we  shall  consider,  is 
tofe!we*for"in^   that  the  two  executions  under  which   the  sales  are 
ter«»i,  when  fn-   claimed  to  have   been  made,  vary   slightly  from  the 
hM  Do?»^TOffi"  judgments   exhibited    as  the    foundation  of   them, 
eient  ground  to    Both  of  the  judgments  appear  to  have  been  rendered 
made  nnder  it,   on  the  26t.h  of  April,  1845.     That  which  stands  first, 
I^^w^stT^   upon  ^^^  amended  record,  is  for  $  1 .437  33— the  dama- 
that  there  was   ges  found  bj*^  the  jury,  with  interest  from  the  day  of 
■Tent  betweeu    its  rendition.   The  other  is  for  $4,329  56— the  dama- 
tlieparUed.  g^g  found  by  the  jury  with  interest  from  the  date  of 

its  rendition.  The  jury,  in  each  case,  having  found 
that  estate  had  descended  to  the  heirs,  of  the  value  of 
$5,000.  The  execution  alleged  to  be  founded  on 
the  first  judgment,  is  for  the  sum  of  $1,437  ft2,  but 
omits  entirely  the  interest.  The  other  U  for  $4,327 
56,  and  also  omits  the  interest.  Each  bears  date  on 
the  14th  day  of  May,  1845,  and  each  was  levied  on 
the  same  tract  of  land  at  the  same  time,  or  at  least 
on  the  same  day.  The  first  of  these  executions  ap- 
pears to  form  a  part  of  the  same  record  which  con- 
•tains  the  first  judgment,  and  the  other  to  form  a  part 
of  the  recprd  of  the  second  judgment.  Each  of 
these  records  is  certified   in   the  usual   manner,  as 
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being  a  complete  transcript  of  the  proceedings  in  B«Act.&o^ 
the  particular  case.  And  there  is  no  attempt  to  show  8haw,  fto. 
any  judgment  corresponding  more  nearly  than  those 
above  referred  to  with  either  of  the  executions,  nor 
to  show  any  execution  corresponding  more  nearly 
with  either  of  the  judgments.  Nor  is  there  any  sug- 
gestion that  there  were  in  fact  any  other  judgments 
or  executions  between  the  same  parties.  There  is 
then  not  only  a  presumption,  but  there  is  no  ground 
for  serious  doubt,  that  each  of  these  executions  was 
issued  upon  the  judgment  above  stated,  to  which  it 
most  nearly  corresponds.  It  is  obvious,  therefore, 
that  the  slight  discrepancy  between  the  executions 
and  the  judgments,  was  merely  a  clerical  mispris- 
ion, and  although  there  may  be  a  technical  vari- 
ence,  it  is  to  slight,  in  view  of  the  evidence  that  these 
executions  actually  issued  upon  the  respective  judg- 
ments with  which  they  so  nearly  correspond,  to  be 
the  ground  of  pronouncing  the  executions  or  the  sales 
made  under  them  absolutely  void  and  of  no  effect. 

3.  It  it  objected,  however,  that  the  returns  on  the 
executions  show  an  uncertainty  and  confusion  in  the 
sales  themselves,  and  an  illegality,  which  should  ren- 
der them  void.  The  return  on  each  execution  states 
a  levy  and  sale  of  the  tract  of  land  for  a  sum  con- 
siderably smaller  than  that  which  the  execution  au- 
thorized to  be  made.  Upon  compairing  the  two  re- 
turns, it  appears  that  both  executions  were  levied  at 
the  same  time,  on  the  same  tract  of  land,  and  the  re- 
turns taken  literally  import  a  separate  sale  and  pur- 
chase of  the  entire  tract,  under  each  execution,  for 
the  separate  sums  stated  in  the  respective  returns, 
and  neither  return  makes  any  reference  to  the  sale 
under  the  other  execution.  It  was  no  doubt  the  duty 
of  the  Sheriff  to  have  made  but  one  sale  under  both 
executions,  and  to  have  credited  each  ratably,  or  to 
have  credited  on  the  smaller  execution  its  full  amount, 
and  to  have  credited  the  other  by  the  remaining  pro- 
ceeds of  the  sale.  And  although  we  do  not  perceive 
by  what  rule,  if  there  was  a  single  sale  under  both 


Digitized  by 


Google 


84  BEN.  MONROE'S  REPORTS. 

Bkaok,&c.,  executions,  the  Bum  produced  was  divided  between 
8RAwi  &c.  them,  yet  it  would  be  so  absurd  as  well  as  unusual 
and  irregular  to  make  on  the  same  day  two  sales  of 
the  same  entire  tract,  upon  these  two  executions  of 
the  same  date,  between  the  same  parties,  and  pre- 
sumably both  in  hand  at  the  same  time,  that  we 
should  be  disposed  to  regard  the  two  returns  as  evi- 
dencing an  awkward  attempt  at  particularity  and 
specialty  in  each  return,  rather  than  as  proving  con- 
clusively that  there  were,  in  fact,  two  sales. 
4.  A  Sheriff       ^^^  ^^  there  were  really  two  separate  sales,  it  is 

having  two  exe-  to  be  presumed  that  the  return  of  each  stated  the 

eutiODB   in    be-  '^ 

half  of  the  same  truth  with  respect  to  it,  showing  that  the  entire  tract 

gaiMt  the* same  ^^^  sold  for  the  sum  named  in  each  return;  and  as, 
defendant,  re-  if  there  were  two  sales,  the  one  must  have  preceded 
ezecntion  the  the  other,  it  is  clear  that  the  first  cannot  be  affected 
UndV'^H* W*  ^^  ^^®  second,  however  irregular  and  unauthorized 
that  whether  he  the  latter  may  have  been;  nor  would  the  defend- 
laleB^orone^only  ^^^  ^^  ^^^  judgments  have  any  right  to  complain 
J***""®^**  '^f  tl^at  the  entire  proceeds  of  the  first  sale  were  ap- 
which  the  de-  plied  to  the  execution  on  which  it  was  made.  Or  if 
exwution'couM  ^^^  ^^""^  ^  wrong  to  them,  the  remedy,  if  there  were 
^oomplain.  no  Other  sale,  would  be  by  a  correction  of  the  credit 

and  returns,  and  not  by  quashing  the  sale,  which  cer- 
tainly would  not  be  rendered  void  by  the  improper 
application  of  the  proceeds.  Nor  do  we  perceive 
that  the  second  sale,  however  illegal  and  void,  could 
any  more  affect,  ii\jurousIy,  the  interests  of  the  de- 
fendants therein,  than  it  could  make  void  the  first 
sale.  If  the  second  sale  be  void,  the  first,  which  is 
valid,  determined  the  right  and  ascertained  the  sure 
terms  of  a  redemption.  And  although  the  returns 
may  not,  of  themselves,  show  which  sale  was  first 
made,  this  fact,  if  not  presumptively  determined  by 
the  order  in  which  the  judgments  or  the  executions 
stand  on  the  appropriate  records,  might  be  deter- 
mined as  a  matter  of  fact  by  parol  proof,  and  the 
failure  of  the  Sheriff  to  designate  the  order  in  which 
the  sales  were  made  could  not  make  either  void. 
Nor,  while  we  deem  it  certain   if  two  sales  were 
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made  the  last  did  not  invalidate  the  first,  do  we  de-      Bracb,&o.^ 

cide  that  even  the  last  was  ^so  facto  void,  or  that  it      Shaw,  &c. 

could  have  been  avoided  by  the  defendants  who  re- 

ceived  the  benefit,  and  were  not  iryured  by  it.     But 

it  is  so  utterly  improbable,  either  that  the  Sheriff* 

should  have  made  the  two  sales,  as  supposed,  or  that 

the  plaintiff*  or   his   attorney,   standing    by,  should 

either  have  permitted  this  course  of  action,  or  should, 

after  purchasing  the  entire  tract  under  one  valid  sale, 

immediately   purchase,   for  an  additional  sum,   the 

same  tract  again,  under  his  own  execution,  of  which 

he  had  complete  control,  that  it  was  scarcely  necessa- 

ly  to  have  shown  that  the  fact,  if  so,  would  not  have 

avoided   both,  if  either,  of  the  sales,  and   could  not 

have  injured  the  defendants  in  the  executions. 

4.  The  objection  that,  at  the  time  of  the  levy  and  5.  The  pen- 
sale  under  these  executions,  a  bill  was  pending  for  to*%|.eitJe^iJ 
the  foreclosure  of  the  mortgages  on  the  land  cannot  mortgage  upon 
be  sustained.  The  pendency  of  such  a  bill  did  not  Jt»tacle  lo  £e 
exempt  the  equity  of  redemption  from  a  sale  which  ^^^^^^^^  ®^ 
would  still  be  subject  to  the  eflTect  of  the  decree  upon  equity  of  re- 
the  mortgage.  This  principle  settled,  with  regard  to  haif^of*another 
the  effect  of  suits  for  enforcing  other  liens,  seems  to  creditor. 

be  equally  applicable  to  the  case  of  a  mortgage, 
and  we  so  decide.  This  fact,  therefore,  did  not  make 
the  sale  void. 

5.  The  objections  that  the  equity  of  redemption 
was  not  subject  to  execution  because  there  was  more 
than  one  mortgage;  that  the  levies  should  have  spe- 
cified the  several  mortgages;  that  the  levies  do  not 
sufficiently  describle  the  land  sold;  that  the  Shcpifi*'s 
deed  does  not  convey  the  same  land  levied  on  and 
sold,  and  that  the  purchase  being  made  by  the  attor- 
ney of  the  plaintiff*,  for  him,  is  therefore  void,  so  far 
as  not  already  answered,  may  be  answered  without 
a  detail,  which,  as  to  most  of  them,  would  be  unprofi- 
table, by  the  general  statement  that  they  are  deemed 
insufficient,  in  themselves,  or  are  not  sustained  by 
the  facts  appearing  in  this  case.     One  or  two  other 
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PiTifx,  &«.,     objections,    not  seriously    relied    on,  need    not  be 

PiiGB,  dLc.      stated. 

Upon  the  whole  case  we  are  of  opinion  that  the 
Sheriff's  sales  and  deed  were  not  void  by  reason  of 
anything  appearing  in  this  record,  but  that  so  far  as 
the  levies,  sales  and  deed,  covered  the  same  land, 
they  were  prima  facia  valid,  and  sufficient  to  pass  the 
title  from  the  plaintiffs;  and  the  opinions  of  the  court 
in  giving  and  refusing  instructions,  and  upon  the  ad- 
missibility or  exclusion  of  the  records  above  referred 
to  being  in  conformity  with  the  principles  of  this 
opinion,  therefore  the  judgment  is  affirmed. 


Payne,  &c.,  vs.  Price,  &c. 

APPEAL    PROM    PAYETTE   CIRCUrT. 

A  bin  was  filed  to  establish  a  lost  will,  and  the  will  partially  esUb- 
lished.  Subsequently  other  persons  daiming  to  be  heirs,  and  not 
parties  to  the  first  suit,  filed  their  bill  contesting  the  validity  of 
the  will  as  established.  Held,  that  upon  the  trial  of  this  second 
case,  it  was  proper  to  admit,  as  evidence,  the  testimony  found  in  the 
record,  of  all  such  witnesses  as  were  dead  or  whose  testimony  could 
not  be  had;  but  not  to  read  the  bill  of  ezeceptions  containing  the 
tesUmony  of  witnesses  who  might  again  be  examined.  SingUUm 
vi.  Sinpioont  4«.,  8  B.  Monroe,  368. 

The  facts  sufficiently  appear  in  the  opinion  of  the 
Court.     Rep. 

George  Robertson  for  appellants — 

The  case  of  Singleton's  will,  if  any  Kentucky  au- 
thority were  necessary,  shows  in  a  peculiarly  strong 
light  that  no  person,  not  a  party  on  the  record  of  the 
probate,  can  be  concluded  or  affected  by  the  judg- 
ment or  the  proceeding. 

This  case  is  regarded  decisive  of  that  point.  I 
will  proceed  to  a  very  condensed  discussion  of  the 
case,  on  the  facts  and  the  law,  on  which  alone  this 
court  must  and  wiS  decide  it : 

1.  We  cannot  admit  that  the  testimony  embodied 
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iA  the  bill  of  exceptions  taken  in  the  Circuit  Court,      Patics,  k^ 
in  the  former  case,  was  admissible  in  this.     Accord-      Tuat^k^, 
ing  to  the  principles  of  the  common  law,  it  certain-  ' 

ly  would  not  have  been.  It  was  res  inter  alias  acta. 
And  the  persons  not  parties  when  it  was  taken,  hav- 
ing no  right  lo  cross-examine  or  to  introduce  wit- 
nesses, are,  on  universal  principles  of  rational  juris* 
prudence,  not  bound  or  affected  by  such  ex  parte  evi- 
dence. Cases  of  probate,  though  ex  necessitate,  in  07ia 
aspect,  quasi  in  rem,  do  not  constitute  an  exception* 
Where  is  there  any  authority  to  the  contrary?  The 
statute  quoted  by  Mr.  Johnson  would  have  been  alto- 
gether  superfluous  and  delueive,  had  the  commoa 
law  rule  been  as  he  intimates.  And  that  the  object 
ai  the  statute  was,  not  to  recognise  an  old  rule,  but 
to  establish  &  new  one,  is  proved  by  the  fact  that  the 
statute  does  not  allow  the  oaths  on  the  first  probate 
to  have  the  same  eflect  as  on  tha  probate  trial,  but 
only  such  as  the  jury  may  think  it  entitled  to.  Why 
that  cautious  and  significant  restriction?  It  means 
nothing  more  nor  less  than  this — that  the  fact  that 
the  testamentary  paper  had  been  established,  as  cer- 
tified by  the  testimony  of  A  B  and  C  should  be 
some  evidence  before  a  jury,  who  might,  according 
to  the  circumstances,  give  it  as  much  weight  as  they 
might  think  it  entitled  to  have.  It  does  not  mean 
that  the  facts  proved  by  the  witnesses  shall  be  evi- 
dence before  the  jury — but  only  the  general  fact  that 
it  was  establish  on  their  ^'oathsJ^  This  is  the  clear 
literal  import  of  the  entire  clause;  and  this  court 
should  not  strain  it  into  any  greater,  whereby  an 
anomalous  rule  would  be  established  inconsistent 
with  general  principle,  analogy,  and  reasonable 
fairness,  to  a  litigant  who  was  a  stranger  to  the 
probate. 

But  this  literal  import  is  fortified  by  other  conside- 
rations : 

1.  The  11th  section,  afler  authorizing  a  County 
Court  to  proceed  immediately  and  ex  parte  with  proof 
of  a  will,  and  to  establish  the  probate  of  it,  directs 
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***•*•*«•»  it  to  grant  a  certificate  of  such  probate^  which  has 
FwaK,  Ac.  been  practically  and  universally  interpreted  as  enjoin- 
ing a  record,  and  certificate  of  the  fact  of  probate, 
and  of  the  simple  fact,  also,  and  only,  that  it  was 
proved  by  certain  named  witnesses.  It  then,  in  that 
connection  and  before  closing  the  sentence,  provides 
that  any  person  interested  may,  within  seven  years, 
by  bill,  contest  the  validity  of  the  will  that  is,  as  de- 
eided,  require,  on  the  appearance  of  all  parties  con- 
eerned,  a  re-iH*obate.  That  section,  as  also  construed 
by  this  court,  did  not  contemplate  such  a  remedy  by 
any  person  who  had  contested  in  the  County  Court. 
In  no  such  case  of  ex  parte  probate  would  the  record 
Exhibit  the  facts  proved,  but  would  only  show  the 
probate  and  on  whose  oath  or  "oa^."  Nor  was  the 
Legislature  then  contemplating  the  case  of  such  a 
bill,  after  a  decision  by  the  Appellate  Court,  between 
eontesting  parties,  in  that  court,  and  the  appeal 
then  must  have  been  to  that  court  only.  It  is  quite 
plain,  therefore,  that  when,  in  the  16th  clause,  the 
Legislature  say  that,  '^in  all  such  trials  by  jury, 
the  certificate  of  the  oaths  of  the  witnesses,  at  the 
lime  of  the  first  probate,  shall  be  admitted  as  evi- 
llence,  to  have  such  weight  as  the  jury  shall  think  it 
deserves."  They  meant  the  probate  provided  for  in 
the  11th  section,  that  is,  in  the  County  Court.  That 
what  was  a  probate,  and  the  ^first  probate,"  and  the 
<mly  one  contemplated  by  the  Idth  section.  An  af- 
firmance by  the  Appellate  Court  would  only  decide 
<hat  the  probate  in  the  County  Court  should  not  be 
•et  aside,  but  should  stand.  It  certainty  could  not  be 
considered  the  probcUe^  much  less  the  first  probate, 
and  consequently,  if  even  the  testimony  in  the  Court 
of  Appeals  should  be  recorded,  (which  was  never  done,} 
the  15th  section  would  not  apply  to  it,  because  the 
judge  of  that  court  was  not  the  probate — certainly 
not  the^r^^  probate.  And  there  is  another  and 
eonclusive  reason  why  the  l&th  section  does  not  ap- 
ply to  the  trial  in  this  court — and  that  is,  there  never 
was  or  could  be  a  certificate  of  the  facts  proved  in 
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the  Appellate  Court.  All  the  same  reasons,  except  Paw«,  Ac., 
the  last,  apply  to  the  Circuit  Court,  which  has  sub-  Price,  &c. 
sequently  acquired  an  intermediate  appellate  juris- 
diction.  And  this  exception  can  have  no  effect  on 
the  question,  because  it  must  be  determined  by  the 
state  of  case  existing  when  the  statute  was  enacted; 
and  if,  then  and  therefore,  the  Legislature  did  not, 
in  the  15th  section,  contemplate  a  certificate  of  the 
oaths  of  witnesses  in  the  Court  of  Appeals,  the  ap- 
peal to  the  Circuit  Court,  under  a  long  subsequent 
statute,  could  not  be  brought  within  the  contempla- 
tion and  purpose  of  the  15th  section  of  the  act  of 
17»7. 

The  40th  section  of  the  Revised  Statutes,  instead  of 
operating  against  our  construction  of  the  15th  section 
of  the  act  of  '97,  fortifies  it.  It  authorizes  not  the 
"ofl^,"  but  the  ^*recard  of  what  was  proved^^  and  de- 
positions, and  not  on  the  ^^first  probate"  only,  but  "in 
court,"  &c.,  and  even  then  restricts  the  depositions 
to  witnesses  who  could  not  be  produced.  This  not 
only  enlarges  the  act  of  '97,  and  tends  to  show  that 
depositions  ought  never  to  be  read  if  the  wit- 
nesses could  be  produced. 

2.  We  insist  that  the  Circuit  Judge  erred  in  over- 
ruling our  4th  instruction.  The  opinion  of  the  Judge 
on  the  3rd,  seems  to  us  to  be  inconsistent  with  his 
decision  on  the  4th,  and  we  can  imagine  no  reason 
for  it,  but  an  unwillingness  to  instruct  that  the  hypo- 
thetical facts  were  entitled,  in  lawy  to  a  more  conclu- 
sive effect  than  he  seemed  to  apprehend  that  this 
court  had  given  to  them,  in  Steele  vs.  Price  and  mfe^ 
5  B.  MonroCy  58.  Whether,  and  how  far,  there  is 
collision  between  that  instruction  and  this  court's 
opinion  in  the  above  case,  we  will  not  now  discuss. 
We  respectfully  urge,  however,  that  if  there  be  an 
essential  collision,  the  opinion  in  said  case,  so  far, 
was  the  first  known  to  us,  and  was  rendered  without 
reference  to,  or  apparent  consideration  of  decisions 
by  courts  of  the  highest  authority,  directly  to  the 
eontrary;  and,  moreover,  this  portion  of  the  opinion 
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PArNx,&c.,      seems  to   have  been  based   on  decisions  which,  in 
Pfticc/  &c.      our  humble  judgment,  do  not  authorize  it.    In  the 
'  ^  case  of  Beauchampy  this   court,  concluding  that  there 

had  been  an  actual  revocation  by  the  testator  him- 
self, did  not  deem  it  necessary  or  proper  to  discuss 
the  single  effect  of  his  knowledge  of  the  distraction 
of  it.  This  was  all  proper,  reasonable,  and  in  the 
uniform  course. 

In  the  case  of  Davis  v».  DaviSy  Ecd.  Repts.^  there 
was  no  proof  of  testator's  knowledge  of  the  loss  of 
his  will;  nor  wfls  there  any  such  proof  in  any  of  the 
other  cases  relied  on  in  the  opinion,  except  in  that  of 
Campbell  vs.  West^  3  jB.  Monroe,  And  we  respectfully 
deny  that  anything  in  that  case  authorizes  the  de- 
duction that  this  court  then  thought  or  intended  even 
to  intimate  that  aknowledge  by  a  testator  of  the  loss 
or  distruction  of  his  will,  when  he  had  capacity  and 
opportunity  to  make  another,  would  not,  by  opera- 
tion of  law,  make  him  intestate  at  his  death,  unless 
he  published  another  good  statutory  will.  The  court 
only  said  in  that  case,  in  effect,  that  even,  though  it 
may  be  true  that  a  knowledge  of  the  loss  of  the  will 
without  making  another,  may  not,  per  se,  amount  to  a 
^^revocation,''  yet  it  may  lead  to  show  that  he  ap- 
proved or  acquiesced  in  the  loss.  The  point  now 
agitated  was  not  then  considered — it  was  not  neces- 
sary to  consider  it.  This  is  not  a  question  of  "revo- 
cation," but  a  question  whether,  on  the  facts  in  this 
case,  there  loas  any  statutory  will.  That  point  was  not 
mooted  or  considered  in  the  case,  in  3  jB.  Monroe;  the 
court  there  incidentally  glanced  at  the  question  of  "r^- 
vocationy^^  and  even  as  to  that  spoke  with  great  care  by 
using  the  words  may  not,  instead  of  will  not — thereby 
showing  that  they  did  not,  in  that  case,  intend  to  de- 
cide it,  as  there  were  other  grounds  in  abundance  for 
its  decision.  Moreover,  in  than  case,  it  did  not  ap- 
pear that  West  had  capacity  or  time  to  publish 
another  will,  and  that  might  have  been  another  rea- 
son why  the  court  said  ^^may  no^" 

In  support  of  the  4th  instruction,  I  refqr  to  the  case 
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of  Calvin   vs.  Frazier,   4  Eccl  R.,  127,    1,423,  150;      Patn«.&c., 
TreveUian  vs,  Trevellian^  1  /A.,  64-6,  Tiote  a,  in  Lilly  vs.      Pmcb,  &e , 
LUIy.  5  76.,  67;  Davis  vs.  Davis  ^  Evans,  lb.,  410,  and 
Bets  vs.  Jackson,  6  Wendell,  178-181,  188,  193,   198, 
201,202,205. 

Some  of  these  cases  and  others  which  might  be 
cited,  sparsim,  show  first,  that,  in  such  a  case  as  this, 
declarations  by  a  testator,  as  to  his  will  or  his  inten- 
tions are  entitled  to  but  little  weight,  and  s,re,per  se, 
never  sufficient;  and  on  these  authorities,  and  the 
reason  of  the  case,  the  Circuit  Judge,  instruct- 
ed the  jury  to  that  effect.  And,  second,  that 
knowledge  of  the  loss  of  the  paper,  and  neglect  to 
publish  another,  necessarily  makes  the  descedent  die  in- 
testate. 

The  reason  for  the  first  doctrine  is,  that  testators 
often  write  and  show  wills  to  please  or  quiet  some  one 
else,  and  talk  about  reviving  cancelled  wills  for  the 
like  reason.  And  those  reasons  never  applied  more 
forcibly,  or  were  illustrated  more  aptly,  than  in  this 
case.  Here  the  old  man,  under  obligations  to  several 
of  his  kindred,  and  much  attached  to  several  of  them, 
but  living  large  portions  of  his  tim^  at  Price's,  made 
often  and  always,  when  a  little  drunk,  mock  shows  of 
peculiar  affection.  Why?  To  please  and  se- 
cure, without  complaint,  pleasant  and  obliging  at- 
tentions to  himself.  Why  else  was  he  showing  the 
will  in  her  presence?  Why  did  her  father,  who  was 
his  counselling  brother,  never  hear  of  the  paper? 
Why  did  he  afterwards  attempt  or  offer  to  sell  the 
land,  which  would  have  revoked  the  will  in  its  largest 
provisions?  Why  did  he  take  the  paper  from  her 
and  assign  a  false  reason  for  it — for  her  father  says 
that  he  had  not  heard  of  any  such  paper,  and  there- 
fore he  could  not  have  opposed  her  being  a  devisee? 
And,  why  did  he  say  this  brother-in-law.  Col.  J.  Steele, 
of  Woodford,  that  he  had  become  offended  with 
Price  and  her,  and  therefore  had  taken  the  will  and 
would  give  them  nothing?  Why  did  he  never  re- 
store the  paper?     Why  did  he  not  write  or  procure 
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Paiwe,  &c.,  another  if  he  desired  to  do  do  so?  And  why  did  he, 
Price,  &c.  when  he  knew  the  paper  w€ta  destroyed,  say  that  he 
would  get  Sam  Chew  to  write  just  such  another, 
when  he  himself  was  far  more  competent,  and  had, 
without  aid,  written  the  destroyed  one?  Only  be- 
cause he  was  yet  not  willing  for  her  to  know  that  he 
had  destroyed  the  paper,  or  acquiesced  in  the  loss 
of  it. 

The  reasons  for  the  second  doctrine  are,  to  my  mind, 
quite  plain.  The  statute,  for  preventing  perjury  and 
fraud,  requirs  a  published  written  will.  No  purpose 
to  make  a  will — no  declarations  to  that  effect — how- 
ever the  accomplishment  of  the  purpose,  according 
to  aJl  the  requisitions  of  the  statute,  will  be  of  any 
avail.  But  nevertheless,  for  the  same  purpose  of 
preventing  fraud,  if  a  testator  had  complied  with  the 
statute,  and  died  in  the  belief  that  he  had  left  a  valid 
will  behind  him,  shall  not  be  frustrated  or  defrauded 
of  his  purpose  by  the  fraudulent  destruction  or  acci- 
dental loss  of  it  before  his  death,  and  without  his 
knowledge.  And  this  is  not  only  right  and  consistent 
with  the  policy  of  the  statute,  but  is  as  far  as  the 
English  courts  have  ever  gone  in  admitting  oral 
proof  of  wills  lost  or  destroyed  in  the  life  time  of  the 
testators ;  and  as  far,  I  think,  as  any  other  court 
court,  except  in  the  case  in  3  Ben.  Monroe^  has  ever 
gone. 

But  when  a  testator  knows  that  his  will  is  gone,  and 
when  he  can,  if  he  choose,  supply  the  loss  according 
to  the  statute,  he  is  in  the  precise  predicament  in 
which  he  stood  before  he  had  published  a  testamen* 
tary  paper.  He  can  make  a  will  according  to  the 
statute,  and  therefore  must  either  do  so  or  die  intes- 
tate; and  consequently,  unless  he  do  make  one,  the 
presumption  is  even  that  he  elects  to  die  intestate; 
or  at  the  utmost,  like  the  person  who  had  never  made 
one  but  intended  to  do  so,  had  put  it  off  or  accident- 
ally omitted  to  execute  his  purpose  by  dying  with  a 
statutory  will.  What  is  the  difference  between  the 
cases?    And  if  any  other  doctrine  be  established, 
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how  completely  may  the  statute  be  evaded  and  its  Patnk,  &c., 
policy  frustrated?  Suppose  A,  to  please  a  teasing  Pwce,  &c. 
wife  or  friend,  formally  publish  a  statutory,  will  in- 
tending  to  destroy  it  secretly,  or,  having  made  it  in 
good  faith,  changes  his  mind,  and  secretly  throws  the 
paper  in  the  fire — in  either  case  the  paper  having 
been  destroyed  by  himself— if  declarations  such  as 
those  proved  in  this  case,  made  for  the  purpose  of 
concealing  his  act  and  ultimate  purpose,  would  nev- 
ertheless establish,  in  invitum,  a  draft  of  the  destroyed 
paper,  then  the  protective  object  of  the  statute  would 
be  frustrated;  and  against  the  will  and  the  act  of 
revocation,  a  spurious  will  would  be  falsely  palmed 
on  the  dead  man.  And  when  he  himself  is  proven 
to  have  known  of  the  destruction,  is  there  any  more 
reason  for  establishing  the  contents  of  the  destroyed 
paper  than  if  it  had  never  existed? 

In  fact  no  such  paper  was  ever  a  will;  death  with- 
out revocation  was  indespensably  necessary  for  the 
legal  consumation  of  that  which  had  been  only  moved 
or  initiated.  And  if  the  testator  know  of  the  destruc- 
tion before  his  death,  and  when  he  could  have  made 
another  if  he  chose,  the  thing  thus  commeTiced  died 
with  him  and  never  had  or  could  acquire  the  living 
power  of  a  good  statutory  will. 
3.  Butif  I  shall  be  adjudged  wrong  in  both  positions — 
that  is,  the  inadmissibility  of  the  bill  of  exceptions, 
and  the  error  in  overruling  the  fourth  instruction — I 
think  I  have  good  ground  to  hope  that  the  court  will 
reverse  the  judgment.  I  apprehend  that  the  court 
felt  great  difficulty  in  affirming  the  case  in  3  Ben. 
Monroe.  I  think  that  the  opinion  itself  shows  this; 
and  I  think  that  had  the  new  facts  proved  by  W. 
Payne  and  Col.  Steele  appeared  in  that  cat^e,  the 
court  would  have  reversed  instead  of  affirming.  I 
can't  see  how  those  facts  can  be  gotten  over;  they 
meet  all  the  arguments  and  repell  all  the  conclusions 
in  the  case  in  3  B.  Monroe.  As  to  the  effect  of  W. 
Steele's  declarations,  and  as  to  the  absence  of  motive 
to  change  his  purpose  or  destroy  the  paper,  and  as  to 
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^''  the  want  of  any  proof  or  fact  opposing  the  effect  of 
those  declarations.  And  if  the  proven  contents  of 
such  a  paper  could,  on  any  proof,  be  legally  estab- 
lished as  a  will  when  the  testator,  as  in  this  case, 
knew  that  it  was  gone,  and  had  the  means  of  making 
another,  I  think  I  am  authorized  to  say  that  the  case 
cannot  be  found  in  which  it  was  refused  on  such 
proof  as  that  by  Col.  Steele  and  W.  Payne,  both  of 
whom  are  men  of  high  standing  and  of  unquestion- 
ed and  unquestionable  credibility.  The  witnesses 
can't  be  doubted.  They  testify  to  the  truth,  and  will 
and  must  be  fully  accredited. 

4.  The  case  of  Calvin  vs.  Frazier,  and  many  other 
cases,  show,  and  upon  grounds  of  obvious  propriety, 
that  persistence  in  a  will  once  published  must  be 
shown  to  have  continued  as  to  the  whole  will;  other- 
wise destruction  operates  as  a  revocation.  Now  in 
this  case  there  is  no  pretense  of  proof,  positive  or 
persumptive,  of  presistence  in  all  the  provisions  of 
the  lost  paper. 

I  have  hopes,  therefore,  of  final  success,  which  I  do 
believe  is  demanded  by  distributive  justice,  and  by 
the  philosophy  and  efficacy  of  our  jurisprudence. 

Hobinson  Sp  Johnson  for  appellees — 

The  only  question  of  any  moment  is  upon  the  cor- 
rectness of  the  opinion  of  the  court  in  admitting  to 
be  read  to  the  jury,  the  statement  of  the  evidence  on 
the  probate  of  this  will  in  the  Circuit  Court,  contain- 
ed in  the  bill  of  exceptions  prepared  and  filed  in  that 
case.  It  was  admitted  under  the  15th  section  of  the 
statute  of  wills — 2  Statute  Laws  of  Kcntvjcky,  page 
1544 — which  is  as  follows:  *'ln  all  such  trials  by  jury 
the  certificate  of  the  oaths  of  the  witnesses,  at  the 
time  of  the  first  probate,  shall  be  admitted  as  evi- 
dence, to  have  such  weight  as  the  jury  thinks  it  de- 
serves." 

The  'Hrial  by  jury*^  mentioned  in  this  section  is  the 
trial  provided  for  in  the  preceding  sections,  in  which 
the  contest  is  raised  by  a  bill  in  chancery.     The  *'cer- 
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tificate  of  the  oaths  of  the  witnesses^'  means  the  cer-  Patni,  ke., 
tificate  or  certified  statement  on  record  of  the  evidence  Prick,  &c. 
on  oath  of  the  witnesses.     The  mere  certificate  that  ' 

a  witness  was^Mwrn,  without  the  facts  sworn  ta,  could 
not  be  evidence  for  any  purpose.  I  presume,  how- 
ever, that  it  will  not  be  contested  by  the  opposite  side 
that  the  word  ^*oath"  in  that  section  does  not  mean 
the  things  or  facts  stated  on  oath.  This  word  has  a 
similar  meaning  in  another  section  of  the  same  stat- 
nte,  where  provision  is  made  for  taking  the  deposit 
tion  of  a  witness  out  of  the  state.  The  statement  of 
the  witness  on  oath  or  affirmation  is  called  his  *'oath 
or  affirmation,"  and  a  ''certificate  of  his  oath  or  afftr- 
motion*^  is  made  evidence. 

In  the  argument  in  the  Circuit  Court,  the  attempt 
was  made  to  eonfine  the  provision  to  the  statement 
of  the  subscribing  witnesses.  But  there  is  nothing  in 
the  language  of  the  section  so  to  confine  it.  In  a 
great  number  of  cases  there  are  no  subscribing  wit- 
nesses. As  in  the  cases  of  nuncupative  wills,  wills 
written  altogether  in  the  testators  band -writing,  or 
wills  of  personal  estate,  or  the  subscribing  witnesses 
may  be  dead.  Nor  is  there  any  reason  for  confining 
it  to  subscribing  witnesses.  Those  witnesses  upon 
whose  oaths  the  will  was  proven,  are  evidently  the 
ones  who  are  embraced  by  it.  It  was  also  contend- 
ed that  it  was  only  intended  to  apply  to  those  cases 
of  ex  parte  and  summary  proof  of  a  will,  in  which  a 
few  witnesses  are  examined,  and  whose  testimony 
is  briefly  recited  in  the  order  of  probate.  I  can  see 
no  reason  for  such  a  restriction.  If  an  ex  parte  state- 
ment of  a  witness  can  be  read,  it  seems  to  me  much 
more  proper,  where  there  was  a  contest,  and  cross- 
examination  by  an  opposing  counsel.  There  is 
stronger  evidence  of  its  truth  where  it  has  been  sifted 
by  cross-examination,  and  there  is  much  more  confi- 
dence to  be  reposed  in  the  correctness  of  the  state- 
ment of  the  evidence  when  drawn  up  by  counsel, 
corrected  by  opposing  counsel,  and  finally  corrected 
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Paynb,  &c,      and  certified  by  the  judge  and  entered  of  record,  than 

Price/ &c.       when  stated  by  the  clerk  alone. 

'  The  probate  of  a  will  includes  the  whole  proof 
by  which  a  will  was  established,  and  although  clerks 
often  y  in  their  statement  of  the  probate,  recited  very 
briefly  the  proof  given  by  each  witness,  and  may 
perhaps  omit  some  who  are  examined,  yet  a  party 
would  have  the  right  of  having  the  whole  statement 
of  the  witnesses  proving  a  will  made  in  full,  in  the 
order  of  probate,  and  then  certified  by  the  signature 
of  the  judge  to  the  orders.  Here  the  full  statement 
was  made  and  certified  by  the  signature  of  the  judge, 
spread  upon  the  record,  and  composes  a  part  of  the 
probate,  as  much  as  if  it  were  recited  again  by  the 
judge  in  the  certificate  or  order  of  probate.  It  may 
be  contended  that  only  the  proof  of  witnesses  in  the 
County  Court  wa,s  intended  to  be  embraced:  When 
the  statute  of  wills  was  enacted  there  was  no  appeal 
to  the  Circuit  Court — the  case  was  carried  directly  to 
the  Court  of  Appeals,  where  the  witnesses  were  ex- 
^  amined  in  person,  and  probate  made.    If  the  Court 

of  Appeals  admitted  the  will  to  record  that  court 
made  the  probate,  and  it  would  have  been  compe- 
tent for  the  party  offering  the  will  to  have  had  the 
testimony  stated  on  the  record  in  full,  and  such  a 
statement  would  have  been  a  certificate  of  the  oaths 
of  the  witnesses  on  theirs/  probate.  In  this  case 
the^r^^  probate  of  will  in  contest  was  in  the  Circuit 
Court.  The  will  established  in  the  County  Court 
was  different  from  that  established  by  the  Circuit 
Court,  and  consequently  it  was  in  the  Circuit  Court 
literally,  that  the  ^r^^  probate  was  made.  But  the 
word  'ifirst^^  in  that  section  is  in  contradistinction  to 
the  probate  required  to  be  made  in  the  trial  by  jury, 
on  the  issue  of  will  or  no  will.  No  matter  through 
how  many  courts  a  will  case  may  be  carried  by  ap- 
peal or  writ  of  error,  if  the  will  is  established  final- 
ly, is  is  but  one  case  and  one  probate. 

The  probate  of  a  will  is  in  its  nature  a  proceeding 
en  rem^  affecting  and  binding  all  persons,  as  much  as 
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a  proceeding  m/^rrrwnaiii  is  binding  on  those  rcfular-      fAm,1ht^ 
ly  parties  to  it.     This  conciaaive  effect  of  a  probate      PticBy-te. 
hi  mitigated  in  some  degree  by  the  section  percnittinj  ^ 

any  person  interested  to  file  a  bill  to  eontest  the  pro* 
bate  in  seven  years  if.  free  of  dicsability,  or  in  the 
same  time  after  the  removal  of  diisabilitied  in  casea 
of  inrnncy,  coverture  or  lunacy.  Under  this  claa«« 
a  will  may  be  contested  fifty  years  after  tt8  probate, 
long  alter  every  particle  of  living  evidence,  even  of 
hand- writing,  had  pa^iised  away.  Were  it  not  the* 
for  the  provi;}ton  of  the  15th  section  will.^  Could  be  set 
arfide  fifty  years  after  they  were  fully  proven,  upott 
no  other  ground  than  that  the  witness  had  perished 
or  his  mind  had  become  imbecile.  To  prevent  tbifl| 
the  15th  section  was  added.  Its  object  was  to  cma^ 
ble  the  devisees  to  protect  the  testimony  of  the  pro» 
bate,  by  causing  the  '^os/Ai"  or  evidenoe  of  the  wit- 
ned;:4es  to  be  certified  by  the  court,  and  placed  upoa 
the  record.  The  statute  did  not  intend  to  restrict  itt 
operation  to  the  mere  fonnal /i/zr/ir-^  contesting  in  tfaft 
first  inst.ince.     In  contemplation  of  law  all  persons  # 

interested  are  parlies  to  a  proceeding  m  r^<,  andare 
bound  by  it;  and  testimony  taken  in  a  proceeding  oi 
retn  can  regularly  be  read  against  all  interested,  be- 
cause they  are  in  law  parties;  and  if  depositione 
wci-e  taken  they  could  be  read,  by  the  generjsl  prin*- 
ciples  of  law,  without  this  provtsi(m,  but  a.s  evidence 
in  cases  of  probate  is  generally  given  orally  in  court, 
this  provision  allows  the  statements  to  be  certified  bv 
the  court,  and  the  certificate  read  as  evidence. 

In  the  Revised  Statutes  this  provision  is  change^ 
and  in  some  degree  restricted.  All  the  evidence  de* 
livered  orally  in  court  and  npread  on  the  record,  anct 
all  depositions  taken  are  allowed  to  be  read  if  the 
aUenifiHce  of  Che  witness  cannot  be  procured.  It  may 
be  that  this  is  a  proper  restriction,  but  it  is  ceiiainly 
not  contained  in  the  old  (Statute. 

It  so  happens  that  this  section  has  never  receiveil 
a  judicial  construction.  I  can  find  no  case  under  it. 
The  reason  is,  that  generally  wills  have  been  attack- 

VOL.  XVI.  7 
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rAr!fR,&c.»  jjj  u,pon  some  poxUioe  evidence  of  the  contestantf*^ 
PuoK.  &o.  upon  .something  new  and  not  acted  upon  in  the  lirst 
probate.  Here  it  was  merely  to  have  «%  new  tribu- 
nal to  act  on  the  same  evidence.  To  have  a  jury  al- 
im  to  decide  upon  what  the  County  Court,  Ciwuit 
Court,  and  Court  of  Appeals  had  previously  decided, 
with  some  little  hope  from  the  l(>r«:etfulne.<s  of  r«omc 
of  the  witnesjue.-*.  In  this  cajse  the  importance  <»f 
some  of  the  evidence  .ai'Oj<e  from  the  very  ilatc  of  the 
facts  or  declaration.s  of  the  testator.  It  is  a  reasonable 
presumption  that  the  witnesses  after  ten  years  couUl 
not  remember  a  date.  Many  of  the  witnes.<es  were 
dea  1,  removed  away,  and  scattornj  ho  as  lo  be  very 
difficult  to  lind.  IJut  for  this  provision  the  conteptHntJ 
would  get  the  benefit  of  all  this  on  a  re- trial  There 
was  not  a  witness  examined  who  had  not  been  ex- 
11  nined  before, showing  that  it  was  not  upon  anything 
new  or  lately  discovered,  but  pimply  to  obtain  the 
chnnces  of  a  re- trial  bef.ire  another  tribunnl  upon 
the  same  evidence,  reduced  and  diminished  by  death, 
%  removal,  or  forgi^t fulness. 

The  in^ti'uction-*  given  by  the  court  on  behalf  of 
ihi*  co.nplainants  ai-c  st/onger  thnn  the  princl)>les  of 
law  a-*  hi  id  down  by  this  court  in  the  case  of  thitf 
will  The  I.I.W  was  then  fully  discu*s<Ml,  and  must 
certainly  be  regarded  as  the  law  in  this  will. 

f^w  3,  Jml^f  ••'iMPSJM  ilelivi  red  ihe  opinion  of  the  cnm-r. 

Williji  n  Steele,  of  Kjiyette  county,  died  in  Octo- 
ber. I84i.ehil  lle.-s  an  I  un:ii;irried.  Shortly  iheresif- 
lerl).  L  P.ice  and  wile  offered  for  p;ohate,  before 
the  Ct>unty  Comj  t  of  thnt  cctunty,  hi.-»  last  will  nncl 
te-t.i  iient,  whiv^h,  a-  they  allege,  was  h».-t,  and  wliieli 
they  p  opose  to  e.^^tahlish  as  n  lo.^t  will.  Upon  the 
tt'stiiimny  of  witnesses  the  court  e.-*tal)li.-hed  the  will, 
an  I  it  was  adaiitted  to  record  An  appiNil  f'om  the 
s#ntrn  •(•  <)f  the  County  Court  was  taken  to  the  Cir- 
cuit Cou.t,  by  I  he  confer-ting  heis,  and  upon  the  t  in  I 
of  that  appeal  the  will  was  agnin  established,  as  it 
had  heiMi  in  the  County  Cfniit,  exce])t  that  some  mod- 
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iGcation  of  it-*  proviisions  was  then  made.     The  tcs-      PATifR,&c., 

tiinony  introduced  upon  the  trial  in  the  Circuit  Court       Prick.  Ac. 

wa-j  placed  upon  the  record   by  a   bill  of  exceptions, 

and  the  case  was  brought  up  to  this  court,  where  the 

decision   of  the    Circuit   Court   was    affirmed      The 

opinion  delivered  in  the  case  is  reported  in  5  B,  Mon- 

rtjc.  58. 

Some,  of  the   heirs  of  William  Steele,  M'ho  were 

not  parties  to  that  controversy,  afterwards  instituted 

this  Kuit  in  chancery,  in  the   F«ayette  Circuit  Court, 

contesting  the   validity  of  the  will.     An  issue  was 

mile  on   thij  subject  by  the  parties,  on  the  trial  of 

which  the  evidence  contained  in  the  bill  of  excep- 

tiond,  that  had  been  taken  on  the  former  trial   in  the 

Circuit  Court,  was  offered  on  the   part  of  iVice  and 

wife,  and,  although  object«fd  to  by  the  complainants, 

was    admitted   by  the  court.     The    propriety  of  the 

decision  ol  this  question  by  the  Circuit  Court,  is  the 

principal  matter  presented  for  our  consideration,  in 

reviewing  upon  this  writ  of  error  the  proceedings  in 

the  cou.t  below,  the  decree  rendered  therein  having 

been  in  favor  of  the  will. 

iJy  the  l.>lh  section  of  the  act  of  1797,  (2  Slalule  ^,  /  bill  wm 
.  ..  .,  .1,....        filed  to  fi.litl4l»H 

Lan,  l.Ml.)  It  was  enacted,  that  **ln  all  trials  by  ju-  n  loi^t  wni. bikS 

'  ry  the  certificate  of  the  oaths  of  the   witnesses  at  {|j®  *'^"  JfJ^ljjJ^^^ 

•  the  ti.ne  of  ihe  first  probate  shall  be  admitted  asev-  SubBeqiiruily 

•  idence,  to  have  such  weight  as  the  jury  shall  think  dVi'ining'*t«**te 

•  it  de.-*ci-ves."  It  was  under  this  provision  of  the  *'**'*''^  •"^  "J>* 
citatutc  that  the  evidence  objected  to  was  admitted  fir:«t  miU,  li)«d 
by  the  Circuit  Court.  tttg*"{L«: 

The  statute  containing  this  section  prescribes  the  lulityofthewitl 

,  .       I       i-i  ,^  II  *"•    eatublwlicd. 

m'ulc  ot  probate  in  the  County  Court,  and  the  man-   Held. that  upon 

ner  in  which  nny  person  interested  shall  have  a  g^*,ti [•»*! *ii  w^J 
right,  if  that  court  has  granted  a  certificate  of  pro-   i«r.»pcT t« admit, 

.  ^  -I.  iv  J  1    w  evidence,  the 

bate,  to  appear  withm  seven  years   alterwards  and  icgiinmnvfiiiiDd 

contest  the  validity  of  the  will,  by   bill  in  chancery.  I"  them^ird.of 
...  .......  I  .    .  I         I        all  i»uch  miiic»«. 

And  It  ts  upon  the  tnal  ol  the  issue  which,  under  the  cam  were  dead 

provisions  of  the  statute,  is  to  be  submitted  to  the  de-  rooi!v*'^iJ|*Jlo| 

ci.^ion  of  a  jury,  that  the  certificates  of  the  oaths  of  I'ehadj  Unt  not 

the  witnesses,  at  the  tune  oi  the  lirst  probate,  is  to   of     cxceptioiit 
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l^ATNE.  &.C.,     be  admitted   as  evidence.     The  probate  referred  to, 

Fbicr,  &e        and  described  in  the  s^tatute  as  the  first  probate,  \b 

TT.       TT   evidently  the  probate  in  the  County  Court.     No  pro- 
oontaiuing    the  *    ^'  \  .  i    .        i 

testimony      of  bate  in  any  other  court  is  mentioned  in  the  statute, 

SeSfTagaiirbo  ^"^  ^^^  object  of  the  puit  in  chancery,*  which   the 

*£I!III*''^V^^    statute  authorizes,  and  in  which  the  evidence  is  al- 

ton,  4«..  8  n.  lowed  to  be  used,  is  to  avoid  the  effect  of  that  pro- 

In  making  a  certificate  of  probate  the  common 
and  uniform  custom  in  the  County  Courts  has  been, 
as  we  believe,  merely  to  state  that  the  will  had  been 
proved  by  the  oaths  of  certain  witnesses,  whose 
names  were  given.  Their  evidence  was  not  stated 
in  the  certificate  of  probate,  but  only  the  fact  that 
the  execution  of  the  will  had  been  proved  by  them. 
The  exir«tence  of  this  custom  not  only  accounts  for 
the  peculiarity  noticable  in  the  statute,  in  allowing 
the  certificate  of  the  oaths  of  the  M'itnesses  to  be  ad- 
mitted as  evidence,  instead  of  the  facts  proved  by 
them  at  the  time  of  the  first  probate,  but  it  also  de- 
monstrates that  it  was  the  probate  iji  the  County 
Court  only  that  was  referred  to  in  this  part  of  the 
.    '  statute. 

It  is  a  fundamental  and  important  principle  of  the 
law  of  evidence  that  a  party  shall  have  an  opportu- 
nity to  cross-examine  the  witness  whose  testimony 
is  offered  against  him.  This  rule,  which  is  material 
to  the  rights  of  every  litigant,  should  not  be  depart- 
ed from,  except  where  the  attainment  of  justice,  and 
the  necessity  of  the  case  require  the  adoption  of  a 
different  principle.  The  probate  of  a  will,  it  is  true, 
is  a  proceeding  quasi  in  rew^  and  in  such  proceedings 
the  sentence  of  the  court  having  jurisdiction  is  gen- 
'  *  erally  conclusive  against  all  persons.     This  eonclu- 

give  effect  is,  however,  given  to  the  judgment  of  the 
court,  and  not  to  the  testimony.     But  the  probate  re- 
ferred to  in  the  statute   is  not  conclusive  on  persons 
•   •  who  are  interested   in  the   proceeding,  but  who  are 

,   '  not  parties  to  it;  they  are  allowed  to  appear  within 

'  seven  yeartf  thereafter  and  contest  the  validity  of  the 
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will,  notwithstanding  such  probate.  The  sentence  Patkk.&o., 
of  the  court  not  being  conclusive  on  them,  the  testi-  Prics/&o. 
mony  given  upon  the  probate  can  have  such  effect 
only,  upon  a  subsequent  trial,  as  is  imparted  to  it  b}* 
the  8tatute.  And  as  the  statute  evidently  refers 
alone  to  the  probate  in  the  County  Court;  and  as  the 
admission  of  testimony  which  was  given  upon  a  for- 
mer proceeding,  to  which  the  persons  to  be  affected 
by  it  were  not  parties,  is  in  direct  violation  of  an 
important  legal  principle,  this  provision  of  the  stat- 
ute should  not  he  enlarged,  bj*  construction,  beyond 
its  plain  and  natural  import.  It  only  embraces  such 
evidence  as  shall  be  given  in  the  County  Court,  up- 
the  probate  therein  made,  and  not  such  as  might  be 
given  in  any  other  court,  and  no  other  should  be  ad- 
mitted under  the  authority  of  the  statute. 

But  as  there  is  an  identity  of  interest  between 
the  parties  who  are  now  contesting,  and  the  parties 
who  have  heretofore  contested  the  validity  of  the 
will,  there  is  an  evident  propriety  in  imparting  to 
the  testimony  delivered  upon  the  former  trial  in  the 
Circuit  Court,  the  character  of  secondary  evidence, 
and  authorizing  it  to  be  used  as  such  where  any  of 
the  witnesKes  then  examined  cannot  be  produced  ori 
the  present  trial.  This  was  the  rule  prescribed  by 
this  court  in  the  case  of  Singkton  vs,  Sifiglcton,  Sfc.^ 
8  B,  MunroCy  368,  which  was  an  analogous  case.  It 
is  a  rule  necessary  to  prevent  inju!»tice,  and  pecu- 
liarly appropriate  in  such  a  proceeding  as  this.  It 
has  also  the  sanction  of  legislative  approbation,  hav- 
ing been  made  a  statutory  rule  by  the  Revised  Stat- 
utes, {p^gc  700.)  The  statutory  rule,  it  is  true,  does 
not  apply  in  this  case,  which  was  pending  at  the 
time  of  its  adoption,  but  it  shows  the  opinion  of  the 
Legislature  with  respect  to  the  justness  and  propfie-^ 
ty  of  the  rule  itself. 

The  questions  of  law  involved  in  the  instnictionS 
given  by  the  court  to  the  jury,  were  discussed  and 
decided  by  this  court  in  the  opinion  delivered  by  it 
in  5  B.  Monroe^  58.    The  law  was  expounded  by  the 
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UpcnuRcii,       court  below  in  suhstantinl  conformity  with  the  prin- 
Upciiiincri.       ciples  settled  in  that  opinion.     The  doctrinert  therein 
""  as.-<erted  we  think  are  correct,  and  are  not  di.-'poscd 

to  depart  from  them. 

But  for  the  error  committed  by  the  court,  in  admit- 
ting the  contents  of  the  bill  of  exceptions,  which  was 
taken  upon  the  trial  in  the  Circuit  Court  a.-*  evidence 
upon  the  trial  in  this  case,  the  decree  will  have  to  bo 
reversed,  and  a  new  trial  awarded. 

Wherefore,  the  decree  is  revei-sed,  and  cause  re- 
manded for  a  new  trial,  and  farther  proceedings  in 
conformity  with  this  opinion. 


il6hml02l 

'^^^^-^1  Will  Cask.  Upchurch  VS.  Upchurch. 

|el22    2C4  ^'^  ®'  APPEAL  FROM  WAYNE  CIRCUIT. 


el22    205 


1.  Tlie  Cth  feclion  of  chapter  106  of  the  Reoised  S/a'vlfs,  is  in  snhsttince 

a  re  ennctmcut  of  the  stitute  ui'  I7i)7,  {Sfatute  Law,  1517,}  in  re- 
gAnl  to  tiie  atU'StiUion  of  wilio,  wmU  r  wliicli  it  whs  iieKi  "iliit  the 
arl(now1ed;:mciit  of  the  will  by  the  tOiitsitor  in  the  pre.'»t'nci'  of  tho 
witnCHsci*,  thou^sh  written,  niu\  the  tei*tiiti»r*«  n:ime  tJulK-'crihed  hy 
another,  nt  n.  tiiflTeront  time,  irn:»  n  anffieient  pnlilif«>ition.**  'S'tankM 
vi.  Christopher,  :i Mar  ,  144,  nnUfn  CocWan's  WiUCase,:^  DM, 4U1  ) 

2.  Tliou«;h  tlie  Htatiite  demands  that  *'ihe  uitnei^sed  siiill  ^nhi^iTlhe  tho 

IK  ill  with  their  names,  in  the  presence  of  the  testator,**  a  lit^-ral 
eomplianee  has  not  been  exacted,  either  under  onr  htatnte  or  that 
of  29  Charles  2d,  under  nhieh  it  liait  been  held  tlut  roarkr*ni<  n 
were  sufficient;  and  where  one  witnesa  was  unable  to  reid  or  write 
anfither  might  write  his  name,  and  the  witneiw  attach  Ids  m.irk. 
(1  Wiliiams  on  Executors,  7M,?<{  American  edition.) 

3.  The  object  of  the  law  in  requiring  subscription  b}  witnesses  is  to  in- 

sure identity;  if  the  witnesses  recognize  the  paprr  as  the  tme  p-i- 
per  which  thi'V  attested,  this  faii.'^ties  the  requisitions  of  the  stat- 
ute.    (6  Gralton's  Virjinia  Reports,  57.) 

The  facts  of  the  case  are  stated  in  the  opinion  of 
the  Court.    Rrp. 

E,  L,  Vanwinklc  for  appellant — 

The  sufficiency  of  the  subscription  of  the  testator 
and  the  subscribing  witnesses,  are  the  only  questions 
presented  in   this  case   lor  the   adjudication  of  the 
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€onrt.  Upon  the  other  points  there  is  no  controver- 
sy or  (ioubt,  and  appeitanc  in«si?$ti^  th<at  the  euh^crip- 
tion  of  the  testator  and  the  attesting  witnes^^es  are 
^ubs'tantiaily  in  conformity  with  the  requirements  of 
the  statute. 

From  the  tesstimony  it  appears  that  the  testator  had 
his  will  written,  and  sent  lor  the  witnesses,  Redmaa 
and  the  two  Keeton.-^,  and  that,  while  in  the  full  pos* 
session  of  bis  mental  faculties,  he  made  his  mark  to 
his  signature,  at  the  bottom  of  the  will,  in  the  pres- 
ence of  the  witnesses,  for  (he  purpose  of  giving  itet 
feet  as  his  last  will  and  testament ;  and  that  the  wit^ 
ness  Redman,  at  the  request  of  testator,  and  in  hin 
presence,  subscribed  his  own  name,  in  proper  per- 
son, to  the  will,  as  a  subscribing  witness  thereto^ 
and  that  the  other  two  witnesses,  being  unable  te 
write,  stood  over  Joseph  Upchurch  and  caused  hitH 
to  write  their  names  at  the  bottom  of  the  will  ais 
subscribing  witnesses  thereto;  that  this  was  done 
in  the  presence  of  the  testator,  and  at  his  request; 
that  these  two  witnesses,  after  the  writing  of  their 
names  us  subscribing  witnesses,  acknowledged  said 
signatures  as  their  own  in  the  presence  of  the  testa- 
tor, and  he  approved  of  the  same ;  and  further,  that 
some  days  after  the  testator  cau^^ed  the  names  of 
Moses  and  Shadrick  to  be  inserted  in  one  clause  of 
the  will,  (said  names  having  by  mistake  been  omit^ 
ted  by  the  draftsman.)  and  al\er  this  change  was 
made  all  of  tlie  witnesses  were  again  called  in,  when 
the  testator  again  acknowledged  the  paper  as  his 
last  will  in  their  presence,  and  requested  them  to 
again  acknowledge  their  signatures  as  subscribing 
witnesses,  which  they  did  in  his  presence,  &c. 

The  first  question  lo  be  disposed  of  is  the  sufficien- 
cy of  the  testator's  subscription.  Our  statute  re* 
quires  that  the  testator's  name  must  be  sub:«cribed  to 
the  will,  and  if  done  by  another  it  must  appear  that 
it  was  done  in  the  presence  of  the  testator,  and  by 
his  direction  ;  and  moreover,  that  if  not  wholly  writ* 
ten  by  himself  the  subscription  or  wiU  must  be  ao- 
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HKBrvMB^       knowledged  in  the  presence  of  two  credible  witnesa- 
Qrouiiiicaj       e^*     Now  it  may  be  insisted   that  the  mnking  of  a 
"*■""""""  mark  by  the  testator,  and  hia  acKnowiedgment  of  the 

signature  and  will  in  the  presence  of  the  subscribing 
witnessed,  are  not  sufBcient  unless  it  further  appears 
that  the  name  of  the  testator  waa  subscribed  for  him 
«n  his  presence,  and  by  his  direction.  To  this  it  may 
be  said  that  the  present  statute  upon  the  subject  of 
wills  is  a  literal  transcript  of  the  act  of  1797.  upon 
Ihe  same  subject,  {see  Moreltead  4*  Brown,  1588.)  ex- 
cept that  the  latter  act  does  not  provide  expressly 
that  an  acknowledgment  of  the  signature  or  will,  by 
tfie  testator,  in  the  presence  of  two  witnesses,  shall 
fce  sufficient,  which  the  former  act  does. 

ki  conrttrumo:  the  act  of  1797,  the  Court  of  Appeals, 
in  the  case  of  Cochrnn'9  WiU.  3  Bibb,  495.  and  Shank* 
Wf,  Chrisfoplker^  .1  Marshaih  Hd,  has  decided  that  an 
Acknowledgment,  by  the  testator,  of  the  will  or  sig- 
nature, in  tlio  presence  of  the  subscribing  witness,  is 
ft  sufficient  compliance  with  the  law,  without  any 
fiirther  proof  that  the  name  of  the  testator  wau  sign- 
ed to  the  will  in  his  presence,. and  by  his  direction, 
Ihe  acknowledgment  being  regarded  as  sufficient  ev^ 
idence  of  the  fact;  and  this  construction  of  the  act 
of  1797  is  incorporated  into  the  body  of  the  present 
|aw»  thereby  expressly  affirming  the  principle  settled 
by  the  court  in  the  above  cases.  Therefore,  the  only 
real  changes  in  the  Revised  Statutes,  upon  this  sub* 
J^ct,  are  that  the  will,  instead  of  being  signed,  must 
be  subscribed,  and  that  the  subscription  must  be  that 
•f  testator's  name.  Under  the  act  of  29th  Charier 
^A\  it  was  decided  that  the  signing  of  another  per* 
0on's  name,  at  the  request  of  testator,  was  sufficient, 
if  acknowledged  by  him — see  1  Williams  on  Exccu- 
Mors,  and  Grcenlcaf  on  Evidence.  The  object  of  our 
late  revision,  in  requiring  the  name  of  the  testator 
to  he  subscribed,  was  no  doubt  done  to  avoid  the  ef- 
fect of  that  construction.  It  is  therefore  apparent, 
from  the  facts  of  the  case  before  the  court,  that  the 
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proof  of  the  subscription  of  the  testator's  name  is      Upcmoncit, 
amply  sufficiont,  nnd  up  to  the  letter  of  the  law.  UrcHUBCM.' 

The  only  difficulty  in  estahli«hing  the  will   arises  "  ' 

from  the  manner  in  which  the  witnesses  subscribed 
and  attested  it. 

The  statute  requires  that  the  witnesses  shall  sub- 
■cribe  their  names  to  the  will  in  the  presence  of  the 
tei>tator.  The  stntute  of  20th  Charles  2d  contained 
a  similar  provision,  and  under  that  statute  it  was 
well  e.<tahlished  that  marksmen  are  sufficient,  and 
that  one  witness  who  subscribed  might  hold  and 
guide  the  hand  of  the  other,  who  could  neither  read 
nor  write — see  1  WiUiams  tm  Executors,  79, 8//  American 
ediivm  Now  the  testimony  in  this  case  shows  that 
two  of  the  witnesses  could  not  write,  and  that  they 
etood  over  and  directed  Joseph  Upchnreh  to  subscribe 
their  names  to  the  will,  as  witnest^es,  which  was 
done  in  the  presence  of  witnesses  and  testator,  and 
approved  by  him.  and  these  acts  were  by  the  wit- 
nesses adopted  as  their  own;  therefore  it  is  inst:tted, 
that  by  the  said  acts  Cyrus  and  Joel  Keeton  become 
vabiiicHbing  witnesses  to  the  will  of  Thoma.s  Up- 
church  to  all  intents  and  purposes.  It  is  a  well  set- 
tled rule  of  law  that  an  agent  without  a  sealed  au- 
thority cannot  bind  his  principal  by  deed  under  seal; 
ret  where  the  principal  1  stands  and  directs  another 
to  sign  his  name  to  a  sealed  in:<trument,  it  becomes 
the  deed  of  the  principal  as  much  so  as  if  the  agent 
had  taken  hold  of,  and  guided  the  hand  of  the  prin- 
cipal in  the  signing  of  the  same,  {see  Storpon  Agcn- 
cy,  pnf*i9bb  and  5($,  scctUm  51,)  where  the  following 
famgoage  is  held:  ''And  this  very  exception  as  to  in- 

*  struments  under  seal  has  an  exception  introduced 
'  into  its  generality,  for  although  a  person  cannot  or- 

*  dinarily  sign  a  deed  for,  and  as  the  agent  of  anoth- 

*  er,  without  an  authority  given  to  him  under  seat,  yet 

*  this  is  true  only  in  the  absence  of  the  principal;  for 

*  if  the  principal  is  present  and  verbally  or  implied- 

*  ly  authorizes  the  agent  to  fix  his  name  to  the  deed, 

*  it  becomes  the  deed  of  the  principal,  and  it  is  deem- 
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UrcuDKcii,       «  ed,  to  all  intents  niul  purposon,  as  binding  upon  him 

UpcHURcn.       *  «s  it'  he  hpd  peivonally   sealed   and   executed   it. 

'  The  distinction   may  8f»om  nice  and  r<»fined,  but  it 

*  proceeds  upon  the  ground  that  when  the  principal 

*  is  present,  the  act  of  signing  and  :?caliiig  is  to  be 

*  deemed   his  per:?onal  act  ap  much  f/.v  if  he  hthl  the 

*  pf  n  and  another  pi rsm  guided  his  hnnd^  and  pr cased  tm 

*  Ihc  scaly 

If  then  the  act  in  contemplation  of  law  is  as  much 
that  of  the  principal  as  if  he  held  the  pen  and  the 
agent  guided  his  hand,  although  the  principal  never 
touched  the  deed  or  pen  his  pergonal  presence  giving 
it  full  effect,  was  not  the  subscription  of  the  two 
Keetons  by  Joseph  Upchurch,  they  being  present 
and  directing  the  act,  as  much  their  act  as  il*  Joseph 
Upchurch  hud  held  and  guided  the  hand  of  each 
witness  in  writing  their  names  as  subscribing  wit- 
nesses to  the  will?  But  suppose  it  be  objected  that 
the  cases  are  not  of  the  the  same  nature,  that  the 
signing  of  the  deed  is  merely  a  mechanical  act,  and 
that  a  subscribing  witness  to  a  will  must  not  only 
subscribe,  but  must  attest  the  will — the  one  being  a 
mechanical  and  the  other  a  mental  act.  To  this  it 
may  be  answered  that  the  mechanical  act  is  done 
through  another,  which,  in  the  nature  of  things,  \s 
easily  done,  but  the  attestation  is  done  by  the  wit- 
ness hiin-rif,  by  an  act  of  the  mind.  The  attesta- 
tion is  complete  without  any  mechanical  act.  and  the 
subscription  is  also  completed  because  the  witnesses 
were  personally  present,  and  directed  their  names  to 
be  signed.  Applying  the  principle  in  Story  on  Agen- 
cy, ante,  to  the  doctrine  settled  in  Williams  on  Exec- 
utors. r//«/c,  it  follows  as  conclusively  as  a  mathemat- 
ical demonstration  that  the  will  of  Thomas  Upchurch 
was  witnessed  by  three  subscribing  witnesses,  and 
in  his  presence  and  at  his  request. 

But  another  view.  The  will  and  subscriptions  of 
the  witnesses  being  made,  and  afterwards  acknowl- 
edged by  them,  are  not  the  acknowledgments, 
according  to  the  principlcbof  the  case  of  WUet/'s  icilt^ 
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1  B.  Monroe,  115,  Hufficient  to  c.*tnbli>h  the  will, 
although  the  rale  was  different  in  the  courU  of  En;Lj- 
land?  (Slc  WUliams  on  Executors,  jiagc  11.  vol,  \y^6rd 
cditon.) 

It  has  been  decided  time  and  ngnin  that,  the  object 
of  the  law  in  requiring  an  nltetsted  witness  to  sub- 
scribe the  will,  is  to  secure  Ihe  identification  of  the 
paper  as  the  will  of  the  testator,  and  that  a  witness 
who  cannot  write  may  subscribe  by  mark,  or  having 
hirt  hand  guided  by  another  in  writing  his  name. 
Kow  how  can  it  be  poris^ible  that  \h\s  object  is  more 
Faiirifnctorily  accompli.'^hed  by  an  ignorant  man  hav- 
ing his  hand  guided  by  another  in  pubscribing  his 
name,  than  by  standing  over  another  and  directing 
him  to  write  his  name  for  him.  Would  the  witness 
be  enabled  by  the  difference  of  the  process  to  identi- 
fy the  first  subscription  more  readily  than  the  latter? 
Surely  not  If  the  one  is  a  good  subscription,  the 
other  must  also  be  good,  as  the  object  and  policy  of  the 
law  is  as  fully  sub.-erved  in  the  one  ca.-^e  as  the  other. 
In  this  case  the  paper  is  identified  in  a  manner  that 
lenvesnodoubt,by  the  witnesses  Kedman  and  Keeton: 
the  first  swearing  positively  to  hissignature,  the  other 
pointing  out  the  one  made  for  him,  and  recognizing 
it  upon  the  trial,  &c.  Wherefore,  appellant  thinks 
the  will  ought  to  be  established. 

F.  P.  Sfonc,  for  appellee — 

This  case  raises  the  single  question,  "can  a  will 
be  established  under  our  statute  without  the  names 
of  two  subscribing  witnesses  having  been  actually 
placed  and  written  by  them.s-elves,  as  attesting  and 
subscribing  witnesses  to  the  will?"  In  this  case  the 
names  of  two  of  the  witnesses  were  written  by  one  of 
the  devisees  under  the  will,  and  no  mark  was  made 
by  either  of  them  but  a  simple  oral  acknowledg- 
ment, and  recognition  of  the  act  of  subscribing  as 
their  act.  Does  the  language  of  the  Revised  Stat- 
utes give  to  the  subscribing  witnesses  the  power  of 
acting  through  the  agency  of  another?     If  the  revi- 
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I^MHvmiiv  ger«,  op  the  Lpja:i^lature  who  ndopted  it,  had  so  intend- 
XJpoHvwn.  ed.  It  would  have  been  eapy,  by  the  addition  of  a 
~*  few  words,  to  have  made  such  intention  obvious.  In 
reference  to  the  testator,  his  power  to  subscribe  by 
another  is  exprpss»ed.  If  they  had  intended  that  the 
witnesses  mig'ht  subscribe  by  another,  it  is  reasonable 
to  suppose  it  would  have  been  so  expressed.  The 
pbiin  literal  meaning  of  the  words  "who  shall  sub- 
Bcribe  the  will  with  their  names^"  is  that  they  them- 
selves shall  actually  subscribe  or  write  their  namen, 
by  an  actual  literal  physical  writing  or  mnrkinjf 
done  by  themselves.  The  maxim  that  'that  which 
a  man  does  by  another  he  does  by  himself,'  grew  out 
of  the  relations  living  men  bear  to  each  other.  It  is 
a  rule  applicable  to  trade  and  commerce  among  men, 
and  does  not,  and  was  not  intended  to  apply  lo  any- 
thing connected  wilh  the  making  and  publication  of 
a  will,  which  does  not  take  effect  by  delivery  a« 
deeds  do,  but  takes  effect  only  upon  the  death  of  the 
testator.  The  reason  why  the  subscribing  witnesses 
are  required  to  subscribe  their  own  names,  or  make 
their  own  marks  in  the  presence  of  the  testator,  i:j  to- 
prevent  the  fraudulent  substitution  of  another  paper 
instead  of  the  one  intended  by  the  testator  to  be  pub- 
li.<hed  as  his  will.  It  is  for  the  more  certain  and  sure 
identitication  of  the  paper.  The  law  itself  has  fixed 
the  mode  of  idcntificatinn  of  the  paper.  It  is  the  ac- 
tual manual  subscribing  of  the  names  of  the  witness- 
es by  tJtnnschcs,  and  no  authority  conferred  by  them 
upon  another,  and  no  actual  oral  statement  by  them 
as  to  the  general  identity  of  the  paper,  can  be  equiv- 
alent to  the  actual  subscription  by  themselves  of  their 
own  names. 

To  permit  another  to  sign  for  them,  or  one  to  sign 
for  another,  or  the  ])rincipHl  devisee  to  sign  for  both, 
would  be  to  defeat  the  purpose  to  be  attained  by  the 
rule.  The  case  before  the  court  presents,  in  a  mrist 
striking  manner,  the  importance  of  adhering  to  the 
rule  for  the  sake  of  the  object  of  its  original  forma- 
tion. 
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One  of  the  Upchurchs,  the  principal  devisee  un- 
der the  will,  wrote  the  will,  ww>te  tlie  names  of  the 
testator,' and  the  namet}  of  two  of  the  subsciibing 
wimer<:*es  How  ea^y  ior  him,  or  any  man  in  such  a 
caste,  after  the  testator's  death,  to  substitute  a  differ* 
ent  paper  for  the  one  intended  by  the  testator  to  be 
his  will.  Upon  examination  of  the  English  statutes 
upon  this  subject,  it  will  be  seen  that  in  relation  to 
the  subscription  by  the  attesting  witnesses,  the 
language  employed  does  not  in  its  import  differ  from 
the  language  of  our  Revised  Statutes.  8cc  WUIuinis 
on  Kx3ciiUtrs^  \st  vo!.,  *Srd  Amn-ican  edition,  pa.gcs  75  to 
78,  indusioc;  see  Uie  case  of  M»'ire  vs.  King,  referred 
to  on  the  70th  page,  as  clearly  showing  that  a  mere 
acknowledgment  of  subscription  by  a  witness,  with- 
out  an  actual  signing,  is  insufficient.  See  on  76th 
page  the  note  IJ,  in  which  the  goods  of  White  are 
relerred  to,  and  where  it  is  said  directly,  *'that  one  wit- 
ness cannot  subscribe  for  another  "  If  one  witness 
cannot  subscribe  for  another,  can  a  devisee  subscribe 
for  the  testator  and  the  witnesses. 

/.  M.  Harltin,^  on  the  same  side — 

We  have  been  unable  to  find  any  ad^fudged  case 
which  decides  the  exact  question  which  is  presented 
ill  this  record,  which  is,  whether  there  is  a  sufficient 
le^al  subscription  by  a  witness  to  a  will,  when  being 
unable  to  rani  or  write  he  directs  a  bystander  to  write 
his  name,  and  he  acknowledges  the  subscription  to 
be  his  ill  the  preaence  of  the  testator — no  frutrk  or 
sign  being  made  by  the  witness,  and  there  being  no 
witness  to  the  signature  of  the  witness. 

Such  a  0ub.4ciij'tioD,  if  allowed  to  be  sufficient^ 
wouiil,  in  our  opinion,  defeat  the  whole  policy  of  the 
law  in  reference  to  the  identiGcation  of  wills.  The 
provision  of  ttie  law  bearing  upon  this  subject  is  ia 
Revised  IStatutcSy  p/ige  694,  S)th  section.  It  is  there  pro* 
vided  that  where  the  will  is  not  wholly  written  by 
the  te^'tator,  the  subscription  shall  he  made  or  the 
wilt  acknowledged  by  hiin  in  the  presence  of  at  least 
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two  credible  witnesseet,  who  »Lall  xiihsci^ile  Ihcir  vatncs 
ill  the  prcj«ence  of  tho  te:<lator.  TUij*  provi>ion  of 
the  law  ia!  sub^tuntialiy  ihe  e«ame  as  the  law  in  cxia- 
tence  previous  to  the  adoption  of  the  R^;vi^cd  Stat- 
utes. 

The  object  of  this*  provis^ion  of  tl»e  law  was  to  idcn- 
tify  the  will  clearly,  to  prevent  the  fraudulent  sub.'^ti- 
Intion  of  a  fur«;ed  will  in  the  place  of  the  rc(U  one. 
Where,  thereiure,  the  \vitnet«s  cannot  irad  nr  nr'Uc^ 
and  another  writes  his  name  by  his  request,  it  is  pos- 
mble  that  the  provision  which  requires  the  witnessea 
to  HvJbsvrV}c  tiicir  vamcs  will  he  suhsltrittiully  couijilieit 
with  if  the  Witney's  makes  his  mark  or  aign,  Wc 
grant  that  a  mark  is  not  cant  tussive  evidence  to  the 
witness  himself,  that  his  name,  as  ?ul).<cril)ed  to  a 
will,  is  put  there  according  to  his  dinciion;  yet,  in  the 
absence  of  ability  to  read  or  write,  it  is  the  best  evi- 
dence which  human  ingcmuity  can  furnish  of  the 
fact. 

In  this  case  there  is  no  mark.  The  names  of  all 
of  the  witnesses  except  one  are  wholly  written  by  a 
dtrvtcc  under  the  will.  It  is  true  that  one  of  those 
witnesses  was  alile  to  point  out,  on  the  trial  below, 
which  was  his  name.  This  he  might  have  done,  and 
no  doubt  did  do,  In  cause  he  rcmcmbircd  that  it  was  vrii- 
tcti  Jirst  or  second  rn  the  list  of  inlncsscs.  (Jeitainly  he 
did  not  do  so  f.om  any  knowledge  of  the  formation  oV 
letters,  or  because  his  name,  as  written,  always  look- 
ed in  a  particular  way.  Suppose  the  devi;^ee  had 
written  -John  Doe,'*  in.^tead  of  **Joel  Keeton/'  and 
** Richard  Uoe,"  in.^tead  of  *'Cyrus  Jveeton,"  and 
the  Keetcn.^  had  been  tolJ  by  Upchurch  that  thtir 
names  had  been  written,  would  they  have  known 
any  bettrr?  If  not,  what  then  does  his  beiny:  able 
to  point  it  out  on  th(^  tial  amount  to?  Might  not  his 
name  have  been  pointed  out  to  hi;u  before  liial? 

The  Ktrict  letter  of  tlui  law  nquires  that  the  sub- 
ACi'ibia^  witnesses  s!i:ill  wit»*.  t'uir  ooii  nfinos.  Tho 
spirit  of  the  law  uiay  a  J  nit  of  a  mtrk  whrre  the 
witne.-«s  c'anaot  read  or  write,     liut  doe^s  not  iti  letter. 
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an  I  ppirit,  and  rea!»on,  and  sound  policy  forbid  that 
both  of  thene  ^nfe-giiards  ag.'iin:9t  impo/uion  nnd 
fraud  hhould  be  ovei-th.own,  and  a  ticviscc  write  the 
will,  and  write  the  namr\-<  of  the  witne*;*p8«?  Any 
other  construction  of  the  law  wouhl  throw  open  a 
wide  door  for  nwcality  nnd  forgery,  and  render  the 
identificaliou  of  will;:*  a  ta:«k  too  C2is»ily  accoinpii:»h- 
ed.« 
An  afRrmance  is  asked. 


Ill 


Upchurch. 


Jiii];;e  "^TiTKS  dt'livcrc*!  Uic  opinion  of  the  Cotirf. 

On  the  I8th  of  July,  1S53,  a  few  months  hpforc  hU 
death,  Thomas  Upchurch  procured  hi*  brother  Jo- 
i«cph  to  w.ite  hiv*  will,  and  ^nh.^cribe  his  name  there- 
to. On  the  same  day,  Uedinan  and  the  two  Keetou:*, 
Cyru:j  aiiJ  Joel,  were  reque^sted  by  the  testator  to 
subscribo  tiieir  names  as  witnesses  to  said  will.  The 
paper  was  produced  by  the  testator  with  his  name 
alrendy  subscribed,  to  which  he  nfUxed  his  jnark, 
an  J  it  was  ihen  acknowledged  by  him,  in  the  presence 
of  Red:na:i  an. I  the  Keetons,  to  be  his  la^t  will  and 
testa!iieiit.  Red  nan,  thereupon,  subscrilM'd  his  name 
as  a  witness,  but  the  other  two  not  being  able  to  read 
nor  write  requested  Joseph  Upchurch,  the  brother, 
who  wa:«  a  devisee,  and  by  whom  the  will  had  been 
written,  to  subscribe  ibei.-  names  for  them.  Thid 
hf»  di  I  in  their  presence,  and  ihey  acknowledged  their 
iia*nes  thus  written,  an  I  adopted  the  signatures  an 
their  own.  This  all  look  pl.ice  at  the  same  lime  nnd 
plu'/e,  and  in  the  presenrr  of  the  witnessed  an  i  tes- 
Uito.\  wh'i  again  acknowledged  the  will  to  be.  his. 

Afrer  the  dralh  of  the  testator,  upon  proof  of  the 
foegiiin^  facts  by  the  three  witnesses,  who  identiiitul 
the  will  an  I  proved  the  sanity  of  ihe  testator,  the 
will  Wt'i.<«  admitted  to  probnte  by  the  County  Court. 

Upon  an  appeal  to  the  Cicuit  Court  the  (»rder  ad- 
mittin.^  xhr  wtll  lo  p-nb-itc?  \va<  r^ver.-ed,  anil  forn 
tint  ju  1^  nent,  the  devi;«ees  have  appealed  to  this 
court. 
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UrcHmcH,  This  case  comes  under  the  operation  of  the   Re* 

Upchuroh.  vised  Stfttatcs,  chap,  106,  scr.  5,  CSM,  and  presfnt:*  for 

consideration  the  sufficiency   of  the  publication   of 

the  will,  and   necessarily  the  mode  and  sufficiency 

of  the  HubzxcHptioti  of  the  namcst  of  the  witnesses. 

The  section  referred  to  \^  a  substantial  re-enact- 

o/*«I?'ii^*f^i  meat  of  the  act  of  1797.      {Stat,  lairs,  1537.)      Us 

of  the    Recised  requiiiiitions  being  similar  in  import  and  substance,  if 

HiUii!aKe*R  re"  "^'  *^  *"  phraseology,  there  is  not  much  difficulty 

eniiciment  of  in  determining  that  the  acknowledgment  of  a  will 

the    stttiute    of  ,         ,                            .        ,                                  ... 

171*7,     (Statute  by  the  testator,    m  the    presence  ol    the  witnesses, 

t^'^ardltihea"  ^^'^^^^  written  and  his  name  subscribed  by  another 

teHtttiiou  uf  at  another  time,  was  a  sufficient  publication.     Thit} 

wliicii    it    w»A  ^^^  heUl  a  compliance  with  the  statute  in  Shanks  vs. 

hiia  "that  the  C/irist4ipJicr,'S  Mar.  144,  and  in  Cockrutis  Will  Case,  3 

mint    of     the  BlOOy  491. 

tl^ulp.^'^iV^  *Uic  But  were  the  witnesses,  whose  names  were  writ- 

ppe«*ence  of  iho  ten   by    another,  subscribing  witnesses  within    the 

witiie^seA,    thu'  .               ,         '     ,             ...                     .»      t       i 

wniteii,  nitd  the  meaning  and  purview  oi  the  statute.''     in  the  opui« 

te*ittt.»rjd  name  j^^j  ^j-  ^  majority  of  this  court  they  were. 

luioiher  Aiiidit-  The  statute  demands  that  the  winesses  shall  sub- 

feretic  time,  was  •.        .i            -n        'xu    *i     •                                *i 

•uitieieiit  pubii-  scrioe   the  will  With  their   names   m    the  presence 

cuiioii.    (Shanks  q(  the  testatOt*. 

M.     Chf'ufopher,  ....                  ....                            - 

3  Mar$!*aUs  144,  1  he  same  requisition  is  contamed  m  the  statute  of 

wi]"cal7"3  29  Charles  2nd.     Yet  a  literal  compliance  with  its 

Bibb.A\M  )  requisitions  wa«  not  exacted,  for  it  was   held  that 

fit!»twieo"m!iiidi  marksmen  were  sufficient,  and  that  where  persons 

thit  th«  '*wu  ^vere  unable  to  read  or  write,  their  names  might  bo 

uriiiie  iho  will  written    by  others,  and    marks  attached  by    them- 

ili^Uittrrt^c^  selves;  and,  also,  that  one  witne.-'s  might  hold  and 

of  iiie u«tauor,-»  guide  the  hand  of  another  who  could    not  write,  1 

II    literMi    ci»m-  ^                               fit.. 

l»rmnce  has  not  WiUiamson  jbxivulars.  79, 3.'/  A'H.  cd,;  and  m  anote  sub- 

t»u' "  mfd^ir*^^^^^^^  joined,  on  the  saine  page,  it  is  said,  *that  the  mark 

utaiiite  or  that  of  a  witness,  ihough  affixed  to  a  wrong  surname,  was 

vd.uiidtr which  deemed  sufficient/ 

it  iirts b»Hii  held  In  every  adjudication  of  this  court  involving  the 

that   nmrkiiim'ii  .»         j                                  ^                                     >=► 

Wire  sutticieiit,  publicalton  and  attestation  of  wills  from  Coohran'tf 
*Uiie«j  w^tts  Mil*  ^^**'  Case  supra  down,  a  substnntial  rather  than  a  lit- 
nbe  10  roKdoi-  era!  compliance  with  the  statute  has  been  demand- 
write        lUltllht'P  ,                 .......                      .     .                                                  .        I          .    L 

lui^hc  uiiio  hU  ed ;  and  a  its  object  and  intent  were  reached  wiih- 
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wxt  a  violation  of  its  express  language,  that  is  all       Vtcsn^cm 
that  has  been  required.  Uycbokcb. 

In  Simft  and  Wife  vs.   WUejfy  1   Ben.  Man.,  117,  name  and  the 
where  the  question  was  as  to  the  time  when  the  sub-  J^^u****?J 
scription  should  be  made,  and  not  as  to  the  manner   wuUanuenEx' 
of  subscribing,  and  in  which  the  proper  distinction  is  ^^„  'm- 
taken  between  a  subscription  and  an  attestation,  it  *^0 
ifl  said  that  the  object  of  the  statute  in  requiring  a 
subscription  is  to  insure  identity,  and  prevent  the 
fraudulent  substitution  of  another  document. 

Here  the  witnesses  did  not  write  their  names,  but  3.  The  ebjeei 
they  were  written  for  them,  at  their  request  and  in  q^ring^liSJ,^'. 
their  presence,  and  that  of  the  testator  and  the  other  tion,bj  witoeae- 
fiubscribing  witnesses,  and  when  thus  written  adopt-  identity.  If  the 
ed  by  them  at  the  same  time.  Afterwards  on  ike  n^^^^'^p 
trial,  their  names  were  recognized,  and  the  paper  as  the  tme  pa- 
identified  by  them  as  the  one  they  had  attested  in  at^sT^f^  thto 
the  presence  of  the  testator  and  other  witnesses.       aatitAee  the  re- 

*  quieitionB  of  the 

This  writing  of  their  names  by  another  under  such  statate.  (SCfr&i- 
circumstances  should,  in  our  opinion,  for  every  pur-  ^S»rti»^0^ 
pose  contemplated  by  the  law,  be  regarded  as  their 
own  act,  as  much  so  as  if  it  had  been  a  deed  to  which 
they  were  subscribed,  or  as  if  their  hands  had  been 
held  and  guided  by  another. 

It  furnishes  as  much  assurance  of  identity  as  the 
making  of  a  mark,  which,  as  already  shown,  has  been 
deemed  sufficient  by  other  courts,  under  a  like  stat- 
Qte,  and  the  facts  disclosed  by  Ae  witnesses  reason- 
ably preclude  the  possibility  of  there  having  been  a 
fraudulent  substitution  of  another  paper. 

A  literal  adherence  to  the  words  of  the  statute 
would  operate  hardily,  and  exclude  all  persons  una* 
ble  to  write  their  names,  as  witnesses  to  wills,  how-^ 
ever  worthy  of  credence.  A  more  liberal  construc- 
tion will  as  ejSectually  accomplish  the  ends  of  the 
statute,  and  not  violl^e  its  language,  nor  render  in- 
valid a  paper  proved,  as  we  think  this  is,  beyond  all 
reasonable  doubt,  to  be  the  last  wilt  of  the  testator 
l^  the  requisite  number  of  witnesses,  whose  names 
arubscribed,  though  by  another,  in  their  pre- 
voi«.  XVI.  8 
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Hbbd  and  wm  sence  and  at  their  request.    In  this  conclusion^  we 

JE^oftD,  &G.      are  supported  by  direct  authority  in  a  case  arising 

under  the  statutes  of  Virginia  respecting  wills,  where 

the  same  mode  of  authentication  is  required.    {6ik 

Graiton's  Report^  57.) 

We  are  of  opinion,  therefore,  that  the  Circuit 
Court  erred  in  reversing  the  order  of  the  County 
Court,  admitting  the  will  to  probate* 

The  judgment  is  reversed,  and  cause  remanded, 
with  directions  to  the  court  below  to  affirm  the  order 
of  the  County  Court,  and  for  other  necessary  orders. 


Pw.  Ea.  Heed  and  Wife  vs.  Ford,  &c. 

Cam  9,  appeal  from  owbn  ciRCurr. 

The  widow  of  a  husbatid  who  holds  a  title  bond  to  land,  bat  who  dis- 
poses  of  it  during  the*  coyertare,  ir  not  entitled  to  dower  in  the 
land,  though  the  husband  maj  reoeiye  a  conveyance  of  the  legal 
title  after  he  has  parted  with  the  title  bond—he  held  the  legal  ti- 
tle in  trust  for  his  assignee. 

Creo,  W.  Craddock^  for  appellant — 

Argued,  that  according  to  the  petition  and  deeds 
exhibited,  the  appellant  has  shown  a  clear  right  to 
dower  in  the  property  described.  The  facts  relied 
upon  in  the  answer  of  Ford,  are  no  bar  to  the  claim 
of  dower,  if  proved;  but  they  are  not  proved.  The 
execution  of  the  bond  from  Brown  to  Green  is  not 
proved ;  and  it  makes  no  reference  to  the  title  being 
in  another  person,  oft  that  O'Neal  ever  had  anything 
to  do  with  the  property ;  it  recites  that  the  property 
was  formerly  owned  by  S.  Calvert. 

But  if  the  b;ond  was  esecuted,  it  is  contended  that 
the  merits  of  the  case  is  with  the  plaintijflT. 

The  plaintiff  was  married  to  O'Neal  in  January, 
1836,  and  was  the  wife  of  O'Neal  at  the  time  he  pur- 
chased the  property,  and  held  the  bond  of  Noel  and 
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Rossell  for  the  title.  He  sold  and  gave  the  posses-  Hbd  and  witi: 
flion  to  Brown.  Though  Ford  does  not  admit,  j^et  he  FoboTW 
does  not  deny  O'Neal's  possession.  After  giving  the 
hbtory  of  the  case,  he  says,  "James  O'Neil  never 
had  snch  a  title  or  possession  of  the  property  as 
also  states  that  James  O'Neal  sold  the  property  ''by 
woold  entitle  his  widow  to  dower  therein ;"  bat  he 
title  bond  to  Brown,  and  gave  him  possession  there- 
of." The  statement  that  O'Neal  never  had  such  a 
possession  as  entitled  the  widow  to  dower,  is  a  con- 
clusion of  law,  and  not  the  denial  of  a  fact. 

It  has  been  decided  by  this  court,  that  when  the 
husband  holds  bond  for  title,  and  dies,  his  wife  is  en- 
titled to  dower,  and  that  too,  notwithstanding  all  the 
purchase  money  has  not  been  paid.  {Brewer  vs.  Van- 
arsdaley  6  DanUy  204;  Stephens  vs.  Smithy  4  /.  /.  Mar.y 
67;  Bailejf  and  Wife  vs.  Duncan^  4  Mon.y  260.) 

In  the  case  of  Hamilton  vs.  HvgheSy  6  J.  J.  Mar.y 
181,  where  the  husband  held  a  bond  for  a  title,  and 
assigned  it  to  another  before  his  death,  it  was  held 
that  the  wife  of  the  assignor  was  not  entitled  to 
dower.  This  decision  is  based  upon  two  reasons, 
neither  of  which  apply  to  this  case.  1.  That  the 
husband  holding  only  an  equity,  he  could  not  dispose 
of  it  so  as  to  defeat  the  right  of  the  wife  to  dower; 
except  by  deed  in  which  the  wife  might  unite.  2. 
That  by  the  statute  of  1812,  title  bonds  are  made 
assignable,  and  the  obvious  intention  of  the  act  was 
to  invest  the  assignee  with  the  entire  interest  of  the 
obligee,  which  would  fail  if  the  wife's  right  of  dow- 
er could  not  be  defeated. 

The  force  of  the  reason  given  by  the  court  in  Ham- 
ilton against  Hughes  and  wife,  is  not  perceived.  In 
the  case  of  Bailey  and  wife  vs.  Dwncany  4  Mon.y  262, 
it  was  decided  that  the  fourteenth  section  of  the  act 
of  1796,  (1  Statute  Law,  444,)  gave  the  wife  right  of 
dower  in  lands,  as  fully  and  completely  in  all  con- 
structive trusts,  aa  in  express  trusts ;  and  it  was  held 
in  that  case,  that  when  the  husband  held  a  bond,  and 
was   entitled  to  a  conveyance  of  the  legal  title,  his 
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HxKB  AUD  wiw    wife  was  entitled  to  dower,  as  fully  ae  if  the  title 
Foio,  Sc:       had  been  vested  in  a  trustee  expressly  for  the  ben- 
efit  of  the  husband. 

If  the  husband,  previously  to  coverture,  assign  a 
title  bond,  he  remains  but  a  trustee  holding  the  title 
for  the  benefit  of  the  assignee.  {Dearths  heirs  vs. 
MitcheU,  4  /.  /.  ilfar.,  451;  A.  64.)  The  case  of  HixmH- 
ton  vs.  Hughes^  6  /.  /.  Marshall^  is  in  opposition,  as  is 
supposed,  to  the  two  cases  in  4  /.  /.  Marshall^  supra. 
It  is  insisted  that  by  the  act  of  1812  it  was  not  in* 
tended  to  deprive  the  wife  of  a  right  to  dower  in  lands 
held  by  the  husband  by  bond. 
No  brief  for  ajppellee. 

J  Illy  9.  Chief  Justice  Maksbali.  delivered  the  opinion  of  the  Conrt. 

This  petition  seeks  to  recover  dower  as  the  right 
of  Mrs.  Heed,  in  an  improved  lot  in  the  town  of  New 
Liberty,  of  which  the  plaintiffs  state  that  O'Neal,  the 
former  husband  of  Mrs.  Heed,  was  seized  during  the 
coverture.  They  exhibit  two  deeds  to  him  from 
Noel,  &c.,  dated  in  1840  and  in  1846;  the  last  being 
a  mere  confirmation  of  the  first,  and  allege  that 
O'Neal  sold  the  lot  to  John  T.  Brown,  who  sold  to 
P.  and  £.  H.  Green,  under  whom  the  defendants  hold 
it  in  possession.  The  defense  as  set  out  in  the  an- 
swer is,  that  O'Neal  purchased,  by  executory  con- 
tract, from  Noel,  and  afterwards  in  January,  1838, 
sold,  by  executory  contract,  to  Brown,  who  after- 
wards in  August,  1838,  sold  in  the  same  way  to  P. 
and  E.  H.  Green,  who  built  on  it  a  large  brick  house; 
that  one  of  the  notes  of  the  Greens  for  the  purchase 
money  being  in  the  hands  of  one  Lindsey,  as  assig- 
nee, he  brought  suit  to  subject  the  lot  to  its  payment; 
that  during  the  progress  of  that  suit,  and  in  order  to 
effectuate  its  objects,  the  legal  title  was,  in  1840,  con- 
veyed by  Noel,  &c.,  to  O'Neal,  who  held  their  bond 
for  it;  and  that  a  sale  was  decreed,  and  actually 
took  place  from  the  purchasers,  at  which  the  defen- 
dant derived  title.  The  bond  from  O'Neal  to  Brown, 
an4  from  him  to  the  Greens,  and  the  decretal  sale 
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are  referred  to  ae  cm  file  in  the  suit  above  named ;  H«">  aw^i^iw 
and  an  order  was  made  that  the  clerk  should  tram-      Fcw»,  fte. 
for  them  to  this  case.    A  bond  purporting  to  be  from  ^ 

Brown  to  the  Greens,  bearing  date  in  August,  1838, 
and  die  decree  of  sale  in  the  case  of  Lindsey  against 
the  Greens  are  in  the  record,  bat  the  clerk  certifies  that 
the  bond  from  O'Neil  to  Brown  is  not  among  the  pa» 
pere.  It  is  proved,  however,  that  there  was  among 
the  papers  of  the  suit  of  Lindsey  against  the  Greens,  a 
paper  purporting  to  be  such  a  bond,  and  which  among 
all  the  parties  to  that  suit  was  received  as  genuine, 
but  which  cannot  now  be  found.  But  in  addition  to 
Ike  statement  ci  the  petition,  that  there  was  a  sale 
from  O'Neal  to  Brown,  and  from  ftrown  to  the 
Greens,  the  deeds  exhibited  by  the  plaintiffs  furnish 
evidence  that  the  premises  conveyed,  were,  in  1840, 
in  the  occupation  of  the  Greens ;  and  although  the 
defSendantB  have  not  made  out  their  case  very  clear- 
ly by  proof,  we  think  it  may  be  fairly  assumed  upon 
the  pleadings  and  exhibits  that  O'Neal  had  sold  to 
Brown  before  the  date  of  Brown's  bond  to  the  Greens, 
and  before  O'Neal  obtained  the  first  deed  from  Noel, 
in  1640.  Having  then  no  legal  title,  he  of  course 
sold  but  an  equity  to  Brown,  and  as  may  be  pre- 
sumed, sold  by  executory  contract,  and  gave  his  own 
bond  for  title,  there  being  no  suggestion  that  he  as- 
sign^ the  bond  on  Noel.  His  acceptance  of  the 
deed  of  1840,  authorizes  the  inference  that  he  had 
not  the  legal  title  before  the  date  of  that  deed ;  and 
we  assume  that  having  only  a  title  bond,  or  equity 
to  the  lot,  he  sold  it  to  Brown,  who  sold  it  to  the 
GreeuB  before  O'Neal  acquired  the  legal  title. 

It  follows  that  when  O'Neal  acquired  the  legal  ti-  ^  ^bJlJ^^^hJ 
tie,  whetiier  by  the  deed  of  1840,  or  by  that  of  1846,  holds  a  title 
be  held  it  in  trust,  either  for  his  own  vendee,  Brown,  ^^^  ^]|o  dij^! 
or  for  the  Greens,  who  were  in  possession  as  the  vcn-  «?  ^^  ^^  during 
dees  of  Brown.  In  either  case  he  had  not,  by  virtue  not  entitled  to 
of  the  legal  title  then  acquired,  any  such  beneficial  J^^^o^h  the 
interest  or  seisin,  as  entitled  his  widow  to  dower  on  hnsbandmayre- 
his  sobeequent  death.    He  h^d  the  title  merely  as  anoe^of^Vle- 
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Hbid  and  wife  trustee,  and  for  the  purpose  of  conveying  it  to  anoth- 

Ford,  &c.  er  who  was  entitled  to  it  by  contract  with  him,  and 

gal  tide  after  he  ^  whom  he  was  bound  to  convey.     The  wife  of  a 

Sf^^R'*®^  ^^  trastee  is  not  entitled  to  dower  in  the  estate  held  by 

the  title  bond— .    ,         ,       ,        ,    .  ^  ,  ,     ,         ,    .         ^. 

he  held  the  legal  her  husband  m  trust  for  others;  and  the  claim  of 
hU^BBi^e.^^'^  dower  rests  in  this  case  solely  upon  the  question, 
whether  as  her  husband  had  an  equity  in  the  land 
by  title  bond,  during  the  coverture,  but  with  which 
he  bad  parted  before  his  death  by  selling  the  land  to 
another,  his  widow  was  entitled  to  be  endowed  of, 
or  in  that  equity,  notwithstanding  its  transfer  by  her 
husband.  This  question  has  been  elaborately  argued 
on  the  part  of  the  counsel  for  the  plaintiffs,  whose 
claim  was  denied  by  the  Circuit  Court,  and  our  at- 
tention has  been  called  particularly  to  the  cases  of 
Baily  and  wife  vs.  Duncan's  heirSy  4  Mon,^  256,  and  of 
Hamilton  vs.  Hughes^  6  /.  /.  JIfar.,  581.  The  former 
b  referred  to  as  giving,  upon  solid  reasons,  a  construc- 
tion to  the  fourteenth  section  of  the  act  of  1796,  for 
regulating  conveyances,  {Stat.  Law,  444,)  which  at- 
taches the  potential  right  of  dower  upon  the  equi- 
table title  of  the  husband,  evidenced  by  a  bond  held 
during  the  coverture,  for  conveyance  of  the  legal 
title,  and  that  having  once  attached,  it  can  only  be 
divested  in  the  mode  pointed  out  for  the  relinquish- 
ment of  dower  in  other  cases,  and  cannot  be  defeat- 
ed by  the  mere  act  of  the  husband ;  and  it  is  said 
that  the  case  of  Hamilton  vs.  Hughes,  which  denies 
the  right  of  dower  where  the  husband  has  transfer- 
red his  equitable  claim  upon  the  legal  title,  presents 
no  satisfactory  reason  for  the  limitation  which  it 
places  on  the  right. 

It  is  to  be  observed,  however,  that  in  the  first  of 
these  cases,  the  precise  question  stated  and  decided 
by  the  court  was,  whether  the  wife  was  entitled  to 
be  endowed  of  land  to  which  the  husband  had  the 
equitable  title  by  bond  at  the  time  of  his  death;  and, 
although,  in  deciding  this  question,  the  court  con- 
statues  the  fourteenth  section  as  embracing  not  only 
cases  in  which  the  trust  for  the  husband  is  evidenced 
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liy  the  deed  vesting  the  legal  title,  'but  those  also,  in  Hkd  ard  wife 
which  the  husband  holds  a  bond,  which  in  equity  makes  Forb,  fte. 
the  holder  of  the  title  a  trustee  for  him,  and  thus  brings 
the  case  within  the  words  of  the  statute,  giving 
dower  in  lands  of  which  another  is  seized  during 
the  coverture  for  tiie  use  of  the  husband,  this 
construction,  by  which  the  statute  is  made  to  em- 
brace trusts,  resulting  from  executory  contracts,  is 
.  rather  assumed  than  demonstrated,  and  it  would  not 
be  very  easy  to  reconcile  the  construction  by  which 
such  trusts  are  included  in  the  fourteenth  section, 
with  that  which  excludes  them  from  the  thirteenth 
section,  subjecting  estates  held  in  trust  to  the  like 
debts  and  charges  of  Ae  person  for  whose  benefit 
they  are  holden,  as  if  he  owned  the  like  interest  in 
the  thing  itself,  which  he  owns  in  the  uses  or  trusts 
thereof.  Yet  the  interest  held  by  title  bond  only  has 
been  uniformly  decided  not  to  be  subject  to  execu- 
tion. 

In  the  case  of  Hamilion  vs.  Hughes^  the  court  evi- 
dently disapproves  of  the  broad  construction  which 
had  been  given  to  the  statute  in  the  previous  case  re- 
ferred to.  But  deferring  to  the  authority  of  that  case 
apon  the  precise  question  presented  by  the  record, 
and  decided  by  the  court,  that  is,  upon  the  right  of 
the  wife  in  case  the  husband  dies  without  having 
divested  himself  of  his  equity,  the  court  in  HamUion, 
vs.  Hughes^  goes  on  to  show  the  inconvenience  and 
evil  consequences  of  attaching  the  right  of  dower 
inseparably  to  a  title  by  executory  contract,  evi- 
denced by  a  private  paper  not  required  to  be  record- 
ed, and  which,  under  the  statute  of  assignments,  pa- 
pers from  hand  to  hand  by  indorsement  and  deliv- 
ery, or  may  be  transferred  by  another  writing,  and 
upon  which,  when  it  comes  to  the  hands  of  the  last 
holder,  there  may  be  two  or  ten  claims  of  dower  to . 
which  his  interest  is  subject.  And  it  is  intimated, 
as  a  further  illustration,  that  these  bonds  being  as- 
signable by  the  statute,  it  could  not  have  been  in- 
tended that  in  order  to  perfect  the  right  of  the  as- 


Digitized  by 


Google 


120  BEN.  MONROE'S  REPORTS. 

HiiD  ^D  WIFE    signee,  there  ehould  be  a  fonnal  deed  ilrom  the  as- 
FoRj),  &c.      signor  and  bis  wife,  regularly  aeknowledged,  aathen- 
^  ticated,  and  recorded,  as  in  coBveyances  of  the  legal 
title.     Such  a  requisition  would  certainly  change  ma- 
terially the  course  of  dealing  in  title  bonds. 

It  may  be,  that  an  adherence  to  both  of  these  de- 
cisions may  produoe  anomaly  in  the  law  of  dower 
as  applicable  to  equitable  interests  in  land,  evidenc- 
ed by  exeoatory  contracts.    But  we  think  the  reasons 

/  given  in  the  case  of  HamtUan  vs,  Hughes^  against  ad- 

mitting the  right  of  dower  as  attaching  permanent- 
ly to  such  equities  whenever  acquired  during  cover- 
ture, so  as  only  to  be  divested  by  deed  and  formal 
relinquishments,  are  of  great  moment ;  and  the  de- 
cisions, upon  both  points,  that  is  in  tavor  of  the  right 
of  dower,  if  the  husband  be  entitled  to  the  equity  at 
the  time  of  his  death,  and  against  it  if  he  has  pre- 
viously sold  and  transferred  it,  or  divested  himself  of 
it,  (in  good  faith,)  having  been  followed,  and  having 
become  a  rule  of  property,  we  do  not  feel  at  liber^ 
to  depart  from  either.  If  there  be  an  error  in  either, 
or  if  either  be  contrary  to  justice  or  good  policy, 
which  the  court  does  not  perceive,  the  legislative  de- 
partment can  easily  apply  the  corrective.  It  has 
been  said  that  the  case  of  Hamilton  vs.  Hugkes  stands 
alone.  But  even  if  there  were  no  other  reported 
case  maintaining  the  same  principle,  this,  instead  of 
showing  that  it  was  unsatisfactory,  and  had  been  re- 
pudiated, would,  in  the  absence  of  any  case  overrul- 
ing it,  rather  show  that  the  rule  established  by  it  had 
been  followed  without  question.  We  find,  however, 
that  in  the  case  of  Lawson  vs,  Morton^  6  Dana^  472, 
the  principle  is  recognized  and  approved,  that  though 
•  the  wife  may  be  endowed  in  a  trust  or  equitable  in- 
terest held  by  her  husband  at  his  death,  yet  if  he  has 
parted  with  his  beneficial  interest  prior  to  his  death, 
the  fourteenth  section  of  the  act  referred  to  should  not 
be  so  construed  as  to  entitie  her  to  dower  therein ; 
and  we  are  satisfied  that  such  has  since  been  uni- 
formly regarded  as  the  law  by  this  court. 
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Wherefore,  the  jadgment  diBmissiDg  the  petition         CumK 
IB  affirmed.  lomn. 


Clark  m.  Jones.  Case  lo. 

APPEAL  FROM  MUIILSHBURO  CIBCUIT.  Pn-  G^ 

1.  The  10th  seceion  of  the  act  of  1815,  authorizing  the  issue  of  Ken- 
tucky laud  warrants,  does  not  declare  a  patent  issued  on  such  war- 
rants to  be  void,  but  only  declares  all  titles  founded  upon  surveys 
theretofore  made,  which,  by  the  laws  at  the  time  being,  were  au- 
thorized to  be  made,  shall  be  deemed  n^erior  to  surveys  made 
on  the  Kentucky  land  warrant  obtained  by  virtue  of  said  act,  &c. 

9.  The  statote  of  limiution  of  1809,  of  seven  yean,  is  a  proteetion  «t>     < 
one  holding  under  a  Kentucky  land  warrant,  who  has  been  seTen 
years  in  possession  before  suit,  unless  the  person  claiming  has  la- 
bored under  some  of  the  disabilities  mentioned  in  the  statute.-^ 
(AMrwk  «f.  Quarht*  kdn,  ante.) 

%.  One  disability  cannot  be  added  to  another,  as  eovertare  to  mfancy, 
to  save  the  rights  of  a  party  against  the  operation  of  the  statute 
of  limitations  of  1809.  It  is  the  duty  of  a  party  claiming  the  ben- 
efit of  the  saying  in  a  statute  of  limitations,  to  show  the  facts  giv- 
ing that  proteotf  on. 

4.  The  statute  of  1809  protects  the  right  of  all,  where  part  of  the  per- 

sons to  whom  the  title  accrues  are  infants,  until  all  are  of  full  age. 

5.  Seven  years  possession,  with  title,  is  a  protection  under  tlie  act  of 

1809,  against  an  equitable  as  well  as  a  legal  title  holder. 

The  facts  of  the  case  are  stated  in  the  opinion  of 
the  Court.    Rep. 

John  H.  McHenrjf  for  appellant-^ 

The  petition  in  this  case  was  filed  hy  Clark  to  re* 
cover  a  tract  of  land  in  the  possession  of  Joned. 
The  facts  present  the  case  in  a  concise  form,  but  a 
short  statement  here  may  make  them  more  easily 
oomprehended. 

Clark  claims  under  the  will  of  his  brother,  Gilbert 
Clark,  who  claimed,  by  sheriff's  deed,  the  interest 
of  the  heirs  of  Samuel  H.  Earle,  one  of  the  pat- 
entees, and  a  ditision  between  him  and  the  heirs  of 
James  Hunter,  the  other  patentee,  and  a  commissioi^ 
et's  deed  direct  to  David  Clark« 
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Ci^»»  The  history  of  plaintiff's  claim  is  as  follows : 

Jones.  A  certificate  for  what  is  usually  termed  a  head*right 

'  claim,  was  granted  by  the  County  Court  of  Muhlen- 
burg  county  for  the  land,  dated  25th  March,  1801,  to 
Peter  Shull.  ShuU  assigned  to  Leonard  Storm,  an.d 
the  land  was  surveyed  in  the  name  of  Storm  No- 
vember 2d,  1801.  It  was  entered  by  him  for  pay- 
ment by  installments ;  the  first  installment  was  paid, 
and  the  land  sold  for  the  non-payment  of  the  second 
installment,  and  bought  by  Samuel  H.  Earle,  who 
assigned  one  half  to  James  Hunter,  and  a  patent  is- 
sued to  Hunter  and  Earle  on  the  24th  of  July,  1843. 
At  the  date  of  the  patent,  and  up  to  the  present  time, 
a  part  of  the  heirs  of  Hunter,  and  part  of  the  heirs 
of  Earle,  were  infants  and  married  women.  The 
deed  from  the  sheriff  to  Gilbert  Clark  bears  date 
29th  March,  1846 ;  the  sheriff's  sale  was  27th  Octo- 
ber, 1845. 

The  will  of  Gilbert  Clark  is  dated  24tk  August, 
1850,  and  was  admitted  to  record  October  term,  1850, 
of  Muhlenburg  County  Court ;  the  commissioner's 
deed  to  David  Clark,  conveying  the  interest  of  Hun- 
ter's heirs,  bears  date  the  24th  of  March,  1853.  This 
suit  was  commenced  28th  July,  1853. 

The  defendant  claims  under  a  patent  issued  by  vir- 
tue of  a  Treasury  warrant  patent  to  Henry  Storm,  da- 
ted Jan.  6,  1820,  and  a  deed  from  the  patentee  to  him, 
(Jones,)  dated  on  the  29th  of  December,  1834 — this, 
by  mistake  of  the  clerk,  is  omitted  in  the  record,  but 
the  agreed  case  shows  its  date,  and  the  deed  may 
therefore  be  considered  as  in  the  record. 

Under  this  patent  and  deed  there  has  been  a  con- 
tinuous possession,  and  actual  settlement  by  defend- 
ant and  Bailey,  from  whom  he  bought,  from  1828  up 
to  this  time. 

Upon  this  state  of  facts  the  plaintiff  contends  that 
the  judgment  of  the  court  should  have  been  for  him. 

The  patent  to  Henry  Storm  is  void  by  the  10th  sec- 
tion of  the  act  authorizing  Treasuiy  warrant  claims 
to  be  patented — see  Statute  Law,  vd.  2,  page  — .    By 
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this  section  all  sach  patents  are  expressly  declared  Clam 
void  so  far  as  they  interfere  with  any  entry,  8urve}%  Joneb. 
or  patent  which,  by  the  law,  was  authorized  to  be 
made,  notwithstanding  such  survey  may  not  be  made 
conformably  to  entry.  In  this  case  the  certificate  or 
entry  and  survey  are  all  shown,  and  are  in  conform* 
ity  to  law,  proving  that  they  were  authorized  by  law 
to  be  made  at  the  time  they  were  made.  The  de- 
fendant's patent  is  therefore  void  as  to  plaintiff's 
claim.  ' 

But  if  not  absolutely  void  it  is  manifestly  inferior 
to  the  patent  under  which  plaintiff  claims  title.  No 
limitation  would  run  against  the  claim  until  the  date 
of  plaintifiTs  patent.  {Higginbotham  vs.  Ftshback^  1  A. 
K.  Marshall,  506;  Clay  vs.  MiUer,  3  Monroe y  147;  Rdlh 
inson  vs.  Nealy  6  Monroe^  213;  Ring  vs.  Oray,  6  B. 
Monroe,  272 ;  ^  A.  K.  MarshaU,  570 ;  4  BMy  554.) 

At  the  date  of  the  patent,  which  is,  in  fact,  the 
commencement  of  the  cause  of  action  under  the 
plaintiff's  patent,  a  part  of  the  heirs  of  Hunter,  and 
part  of  the  heirs  of  Earle,  were  married  women,  and 
remain  so  at  the  present  time.  Mrs.  Reed,  a  daugh- 
ter of  Hunter,  died  in  1841,  leaving  all  her  children 
under  twenty-one,  and  some  of  them  are  so  yet.  A 
portion  of  the  heirs  being  infants  and  married  wo- 
men, when  their  right  of  action  accrued,  the  seven 
years'  limitation  law  would  not  run  against  any  until 
the  title  was  united  in  the  plaintiff,  (Clark,)  by  com- 
missioner's deed,  in  1853,  a  short  time  before  the 
commencement  of  this  suit — see  Mays'*  heirs  vs.  Ben-^ 
Tieity  4  Littdl,  311  to  314.  Other  cases  upon  this  point 
might  be  referred  to,  but  I  will  not  trouble  the  court 
with  them. 

But  I  conceive  that  no  limitation  short  of  twenty 
years  after  the  date  of  plaintiff's  grant,  can  avail 
the  defendant  in  this  case — his  patent  is  absolutely 
void  under  the  10th  section  of  the  act  of  1815,  before 
cited.  To  prove  this  position  the  case  of  Dallam  vs. 
Handles,  2  A.  K.  Marshall,  418,  is  referred  to.  The 
honorable  Judge  who  decided  this  cause  cited  this 
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Claiuc         case  as  provingf  the  superiority^  of  defendaftt's  title ; 

Jones.  to  me  it  proves  directly  tlie  reverse.  The  contest 
'  then  was  between  a  claim  which  had  been  foffeited 
to  the  state  for  the  non-payment  of  the  first  install- 
ment, and  an  actual  settler  under  a  Treasury  war- 
rant claim.  The  court  there  decide,  that  owing  to 
the  peculiar  provisions  of  the  law  as  it  then  stood, 
authorizing  forfeited  lands  to  be  redeemed,  that  the 
claim  of  an  actual  settler  should  prevail  against  one 
upon  which  nothtvi^  had  been  paid — ^which  had  been 
forfeited  to  the  state  fbr  the  non-payment  of  the  first 
installment — ^which  had  been  redeemed  upon  condi- 
tions, one  of  which  was,  that  it  should  not  prevail 
against  an  actual  settlement,  or  any  other  claim.  In 
the  present  case  the  plaintiff's  elain»  was  not  forfeit- 
ed, but  sold,  by  the  state,  for  the  non-payment  of  the 
second  installment,  and  under  the  express  condUiony 
as  we  understand  the  laWj  that  no  Treasury  war- 
rant claim  should  prevail  against  it.  A  partieute 
examination  of  that  case  is  respeetiblly  requested, 
and  a  comparison  oi  the  facts  with  those  of  the  pres- 
ent case,  and  we  confidently  rely  that  the  law  is  in 
our  favor,  and  that  the  cause  must  be  reversed,  and 
a  judgment  directed  to  be  entered  for  the  plaintiff— 
if  not  for  the  whole,  at  least  for  the  half  conveyed 
by  the  commissioner  from  Hunter^s  heirs. 

July  10.  Judge  OuNSHAW  deliyered  the  opinion  of  the  Court 

A  certificate  upon  an  entry  was  granted,  by  the 
County  Court  of  Muhlenburg  county,  to  Peter  Shall, 
in  March,  1801,  and  a  survey  was  made  of  the  land 
upon  this  certificate  in  1804;  and  the  second  install- 
ment of  the  state  price  being  unpaid,  the  land  was 
exposed  to  sale  for  this  installment,  and  was  pur- 
chased by  Samuel  H.  Earle,  who  transferred  one 
half  thereof  to  James  Hunter;  and  the  state  price 
being  paid,  a  patent  for  the  land  was  issued  to  £arle 
and  Hunter  in  July,  1843,  and  this  patent  oovers  the 
land  in  controversy ;  and  a  title  to  the  land  appears 
to  have  been  regularly  derived  to  the  plaintiff  froin 
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the  patentees.     But  neither  Hunter  nor  Earle,  nor        C^amk 
any  one  under  them,  has  ever  been  in  poseesaion  of        Jones. 
the  land ;  it  was  admitted  that  the  defendant  was  in 
poBsesBion  thereof. 

The  defendant  claims  the  land  in  eontroversy  un^ 
dttr  a  patent  to  Henry  Storm,  granted  in  January, 
1820,  upon  a  Land  Office  warrant.  Storm  sold  the 
land  in  1838  to  Thomas  Bailey,  by  written  contract, 
and  Bailey,  the  same  year,  took  possession,  and  re* 
sided  on  the  land  until  1833  or  1834,  whe^  he  sold 
to  the  defendant,  who  took  immediate  possession  be- 
fore Bailey  left,  and  has  resided  on  the  land  ever 
sinee ;  and  he  and  Bailey  both  claim  to  the  entire 
boundary  of  Storm's  patent,  and  the  defendant  re* 
lies  on  the  superiority  of  his  title,  and  the  statute  of 
limitations. 

The  plaintiff's  is  a  head-right  claim,  and  that  of 
the  defendant  is  a  Treasury  wcurant  claim.  The  en- 
try and  survey  under  which  the  plaintiff  claims  date 
back  as  far  as  1801  and  1804,  though  the  patent  un- 
der which  he  claims  was  not  issued  until  the  year 
1843.  The  patent  of  Storm,  under  which  the  defend- 
ant claims,  was  issued  in  the  year  1820,  and  is  old- 
est. But  the  10th  section  of  an  act  of  1815,  for  ap- 
propriating the  vacant  lands  of  this  commonwealth^ 
by  Treasury  warrants,  enacts  that  all  entries  there- 
tofore made,  all  titles  founded  upon  surveys  thereto^ 
fore  made,  which,  by  the  laws  at  the  time  being, 
were  authorized  to  be  made,  shall  be  deemed  supe- 
rior to  surveys  made  upon  warrants  obtained  by  vir* 
tne  of  said  act  of  1815,  notwithstanding  any  alleged 
vagueness  in  the  entries  or  certificates  on  which  sur- 
veys were  founded,  and  notwithstanding  such  surveys 
may  not  be  made  conformably  to  entry ;  and  that  no 
lands  cdiall  be  subject  to  appropriation  under  the  pro- 
visions of  said  act  of  1815,  that  hath  reverted  to  the 
commonweahh  by  escheat,  or  for  the  non-payment 
of  the  tax  or  taxes. due  thereon,  or  for  a  failure  to 
list  the  same  for  taxation,  or  for  any  forfeiture  that 
may  have  happened  from  a  failure  to  pay  the  install- 
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Clakk         ment  or  inBtallments  due  thereon  prior  to  said  act; 
JoNBs.  Ai^d  th&t  no  lands  should  be  appropriated  by  said  act 

to  which  the  Indian  claim  was  not  extinguished. 
And  it  is  insisted,  that  by  virtue  of  this  iOth  section 
of  the  act  of  1615,  the  title  of  the  plaintiff  is  superi- 
or to  that  of  the  defendant,  notwithstanding  the  pat- 
ent under  which  the  defendant  claims  is  the  oldest. 
.  But  if  it  were  eonceded,  that  by  virtue  of  this  10th 
section  of  the  act  of  1815,  the  title  of  the  plaintiff 
might  be  regarded  as  superior,  although  his  patent 
is  the  youngest,  yet  we  apprehend  that  this  superior- 
ity alone  would  not  enable  the  plaintiff  to  recover  in 
this  suit,  unless  the  patent  under  which  the  defendant 
claims  is  vaidy  or  unless,  if  it  be  valid,  the  defendant 
has  failed  to  bring  himself  within  the  protection  of 
the  act  of  1809,  to  compel  the  speedy  acyustment  of 
1.  The  lOth  l&nd  claims.  (2d  Statute  LaWy  1441.) 
"?'?'^iQ?l  ^^       We  remember  but  two  states  of  case  in  which  the 

actor  1816,  aa- 

thorizing  the  is-  courts  are  authorized  to  pronounce  a  patent  vM. 

land   warranted  One  is,  where  the  Legislature  have  declared  that  the 

does  not  declare  patent  shall  bevoid,  if  issued  in  contravention  of  spe- 

oa    such   war-  cified  provision ;  and  the  other  is,  where  they  have 

bT  only  ^"de-  declared  that  the  patent  shall  be  deemed  fraudvlent, 

Clares  all  titles  if  issued  under  similar  circumstances.      The  tenth 

surveys  thereto^  section  of  the  act  of  1815,  suprGy  does  not  declare  a 

**h^  h   b  ™"ttf '  patent  void  or  fraudulenty  if  issued  under  the  circum- 

laws  at  the  time  stances  therein  mentioned,  but  only  declares,  in  sub- 

Soraed^to  *be  Bt^nce,  that  surveys  upon  land  office  warrants  shall 

made,  shall  be  be  inferior  to  all  entries  theretofore  made,  and  all 

deemed  nmerior        i       a         i    i 

to  surveys  made  titles  founded  upon  surveys  theretofore  made,  &c. 
h^^^^^^l  '^^^  patent  to  Storm,  theretofore,  under  which  the 
obtained  by  vir-  defendant  claim  is  not  voidy  whether  it  be  inferior  to 
fcc.  *****  *^  *  ^^®  ^'^1®  ^^  ^^®  plaintiff  or  not.  Consequently  the 
3.  The  statute  defendant  has  shown  himself  invested  with  a  con- 
isoaT'of  seven  i^^cted  title,  deducible  of  record  from  the  common- 
years,  is  a  pro-  wealth :  and  has  manifested  by  the  proof,  or  admis- 
toetion   to   one     .         .       _  i     ,        »  it  \ 

holding  under  a  sions  in  the  record,  that  he,  and  those  under  whom 

wammj^   who  ^^  claims,  have  been  in  the  continued  adverse  pos- 

has  been  7  years  session  of  the  land  by  actual  pedis  possessioy  not  only 
In      possession    <•  i^i  • 

before  suit,  un-  for  seven  years  next  before  the  commencement  of  this 
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■uit,  but  ever  aince  the  year,  1828.     Under  such  a        C***" 
state  of  facts,  the  statute  of  1809  declares  that  no        Joim. 
action  at  law,  bill  in  equity,  or  other  process,  shall  lesB  thepenoa 
be  commenced,  or  sued  out,  by  any  person  or  per-  ^*^''^      i*" 
sons,  claiming  under,  or  by  an  adverse  interfering  some  of  the  dis- 
entry,  survey,  or  patent,  whereby  to  recover  the  title  ^q^^  in^the 
or  possession  from  him  or  her  who  shall  have  so  con-  Btatute.     (Awk- 
tinued  in  possession  for  seven  years  next  preceding  QuarU9*   hmrt, 
any  such  suit  or  action.     But  it  is  provided  in  the  *"'*-^ 
fourth  section  of  the  same  act,  that  the  limitation 
prescribed  therein  shall  not  extend  to  infants,  femes 
covert,  &c.,  but  such  persons  shall  be  at  liberty  to  in- 
stitnte  such  suits  as  are  meant  to  be  limited  by  the 
act,  at  any  time  within  seven  years  after  their  respec- 
tive disabilities  are  removed,  &c.;  and  it  remains, 
that  we  enquire  whether  by  anything  developed  in 
this  controversy,  the  right  of  the  plaintiff  to  sue, 
when  he  did,  was  saved  by  any  of  the  disabilities 
mentioned  in  said  fourth  section.     No  disabilities  are 
insisted  on,  except  those  of  infancy  and  coverture. 

Earle,  one  of  the  patentees  under  whom  the  plain- 
tiff claims,  died  in  1823,  leaving  three  daughters, 
Leonora,  Nancy,  and  Selina,  and  a  son  was  born  of 
his  wife  after  his  death.  Leonora  was  born  in  1814, 
and  married  Berry  in  1833,  and  died  about  the  year 
1845,  leaving  ten  children,  all  minors  at  the  com^ 
mencement  of  the  suit.  It  does  not  appear  when 
Nancy  and  Selina  were  bom,  but  they  were  married 
about  the  year  1842.  Nancy  married  Oates,  who 
died  in  1854,  and  Selina  married  High,  and  she 
and  her  husband  are  still  living;  and  the  son  is  also 
still  alive. 

Hunter,  the  other  joint  patentee  with  Earle,  died 
more  than  twenty  years  ago,  leaving  four  children — 
two  sons  and  two  daughters — one  of  the  daughters 
married  Reid,  twenty-five  years  ago,  and  died  in 
June,  1841,  leaving  eight  children,  all  infants,  and 
one  is  still  an  infant.  The  oliier  daughter  married 
about  the  year  1850,  and  she  and  her  husband  are 
still  alive.    The  ages  of  these  two  different  sets  of 
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Clark         children  cannot  be  agcertained  with  precision  from 

JoNSf.         anything  in  the  record.    But  enough  is  made  known 

'       '"""  to  ascertain  whether,  by  virtue  of  their  infancy  or 

coverture^  the  right  of  suit  waji  saved  to  the  plaintiff 

at  the  time  of  its  institution. 

Earle,  as  we  have  stated,  died  In  1823,  leaving  three 
daughters,  and  a  son  was  born  after  his  death.  His 
children  appear  to  have  been  minors  when  the  ad- 
versary possession  commenced  in  1828,  and  the  sav- 
ings of  the  statute  were  then  operating  in  their  favor 
upon  the  ground  of  infancy ;  and  they  must  all  have 
attained  majority  in  the  year  1844^  and  so  far  as  the 
infancy  of  these  children  is  relied  upon  as  saving  the 
right  of  action,  the  suit  ought  to  have  been  brought 
within  seven  years  from  the  latter  period,  which  was 
early  in  the  year  1851,  and  the  suit  was  not  com- 
menced till  July,  1853.  So  that  by  the  infancy  of 
Earle's  children,  the  plaintiff  did  not  bring  himself 
within  the  savings  of  the  statute. 

The  marriage  of  Leonora  in  1833,  can  make  no 
3.  One  dimi-  difference,  as  this  disability  of  coverture  cannot  be 
Sdd*id  to'^ano^^   added  to  that  of  her  infancy,  which  was  in  operation 
er,  as  coverture   at  the  time  of  the  marriage. 

«a7e  Oi^nghtof  Without,  at  present,  remarking  upon  the  division 
a  party  against  ^f  the  land  between  Hunter's  heirs  and  the  plaintiff, 

the  operaUon  of  /*»...  .111  .,,  , 

the  statute  of  and  the  effect  it  might  possibly  have,  we  will  proceed 
lao^T^^lUs  the  ^®  enquire  whether,  considering  the  land  to  have 
duty  of  a  party  continued  a  joint  estate  in  the  heirs  of  Earle  and  the 
benefit  of  the  heirs  of  Hunter,  the  right  of  action,  when  the  nuit 
ute*°of  "^Hmita^  ^^  commenced,  was  saved  to  the  plaintiff  in  con- 
tions  to  show  sequence  of  the  infancy  of  the  children  of  Hunter. 
l»otedtiioaf  I^  ^  admitted  that  Hunter  died  more  than  twenty 

years  before  the  year  1854,  leaving  four  children,  but 
of  what  age  they  were  at  the  time  of  his  death  the 
record  does  not  disclose.  One  of  them  married  five 
years  before  the  death  of  her  fallier,  which  renders 
it  not  improbable  that  his  youngest  child  may  have 
been  of  age  more  than  seven  years  prior  to  the  in- 
stitution of  the  suit.  But,  if  this  be  not  so,  it  was 
the  duty  of  the  plaintiff  to  show  it.    And  having 
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failed  to  do  so,  he  has  manifested  no  right  of  action         Clakk 
when  the  suit  was  instituted.  Joncs. 

A  portion,  at  least,  of  both  sets  of  children  were  ~ 

infants  when  the  defendants'  possession  commenced, 
and  the  right  of  action  was,  in  consequence  thereof, 
saved  by  the  fourth  section  of  the  act,  for  seven  years 
after  the  youngest  chHd  attained  full  age.  The  stat*^ 
ute  did  not  run  in  consequence  of  that  infancy  until 
the  disability  of  the  youngest  child  was  removed  by 
the  attainment  of  full  age.  And  this  disability  hav- 
ing been  in  operation,  we  have  said  nothing,  in  re- 
gard to  the  coverture  of  some  of  the  children,  be- 
cause of  the  principle  that  one  disability  cannot  be 
added  to  anotiier.  As  one  of  the  daughters  of  Hun- 
ter, however,  seems  to  have  been  a  feme  covert  at  the 
time  of  his  death,  and  at  the  time  of  the  descent  cast 
upon  her,  and  as  her  right  might  thereby  be  saved, 
we  would  remark  in  regard  to  her  coverture  that  she 
died  in  1841,  and  in  order  to  save  the  right  of  action 
on  the  ground  of  her  coverture,  the  suit  should  have 
been  instituted  within  seven  years  after  her  death. 
The  casting  of  descent  upon  her  infant  children 
would  make  no  difference,  as  their  disability  could 
not  be  added  to  hers. 

It  thus  appears  that,  unless  disability  can  be  ad- 
ded to  disability,  no  state  of  case  has  been  shown 
in  regard  to  the  descendants  of  either  Earle  or  Hun- 
ter, which  would  prevent  the  bar  from  operating; 
and  that  disability  cannot  be  added  to  disability,  was 
decided  by  this  court  in  the  case  of  South's  heirs  vs. 
Thomas^  heirs^  7th  Monroe^  60,  and  the  same  principle 
has  been  repeatedly  held  since  the  decision  in  that 
case.  Infancy  cannot  be  added  to  infancy,  nor  cov- 
erture to  infancy. 

This  principle  was  decided  to  be  applicable  to  the 
act  of  1809,  as  weH  as  to  the  general  act  of  limita- 
tions in  the  recent  case  of  Ashbrook^s  vs.  Quarks'  heirs^ 
M.  S.  opinion,  December  term,  1854. 

The  land  embraced  by  the  patent  to  Hunter  and 
Earle  has  been  divided  between  the  plaintiffs,  who 

VOL.  XVI.  0 
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CtAwc  deriyea  title  tiader  Earle  and  Hunter's  heire,  and  he 
JoNtt.  has  held  in  severalty  since  the  24th  day  of  March, 
1853.  This  was  only  a  few  months  before  he  com- 
menoed  his  suit,  and  there  is  no  pretense  of  a  bar 
by  limitation  against  him  after  acquiring  title  in  sev- 
eralty. But  after  giving  him  the  benefit  of  any  al- 
lowable disability  of  either  the  heirs  ^  Earle  or  of 
Hunter,  and  the  right  of  action  at  the  institution  of 
the  suit  was  not  saved. 

But  it  is  contended,  that  as  the  patent  to  Barle  and 

4.  The  BUt-   to  Hunter  did  not  issue  till  the  year  1843,  their  right 

teote  the  rfgbt  of  action  only  ac(»*ued  at  that  time,  and  coneequent- 

^-***i\u''^®^  Jy  the  statute  of  limitations  only  commenced  run- 
part  of  the  per-     "  .    i       r.^, 
•sons  to  whom  mng  from  that  penod.    That  is  true  in  regard  to  the 

are  Infitnte^un?  general  statute  of  limitations,  limiting  the  right  to 
til  all  are  of  full  recov^  the  possession  of  lands  to  twenty  years  next 
after  the  titie  or  cause  of  action  accrued.  And  the 
express  language  of  the  second  section  of  this  gen- 
eral statute  is,  that  any  such  suit  shall  be  brought 
upon  any  title  theretofore  accrued,  or  which  might 
thereafter  fall  or  accrue  within  twenty  years  next  af- 
ter the  titie  or  cause  of  action  accrued,  and  not  after- 
wards. 

The  second  section  of  the  act  of  1809,  which  is  the 

S-Serenyeara  section  applicable  to  the  present  controversy,  con- 

titfelTa  protect  taius  language  i^seiitially  different.    Its  terms  are : 

tion  ;n<*«r  the  "That  uo  action  at  law,  bill  in  equity,  or  other  pro- 

act  of  icHiwf  a* 

gainst  an  equi-  cess,  shall  be  commenced  or  sued  out  by  any  person 
aTieffal"  Ue  ho"  ^^  persons  claiming  under,  or  by  an  adverse  interfer- 
^er.  ing  entry,  survey,  or  patent,  whereby  to  recover  the 

title  or  possession  of  land  from  him  or  her,  who  shall 
hereafter  settle  on  land,  to  which  he  or  she  shall,  at 
the  time  of  such  settlement  made,  have  a  connected 
title  in  law  or  equity,  deducible  of  record  from  the 
commonwealth;  and  where  the  settler  shall  have 
acquired  such  claim  or  title  after  the  time  of  the  set- 
tiement  made,  the  limitation  shall  begin  to  run  only 
from  the  time  of  acquiring  such  title  or  claim,  but 
within  seven  years  next  after  such  settlement  made/' 
dse.    It  is  readily  perceived  that  this  section  of  the 
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act  of  1809,  denies  the  right  of  suit  altogether  where     ALVtt,&«., 
there  has  been  a  settlement  upon  the  land  which  has  Town  at  Hbn- 
continued  for  seven  years  under  a  connected  title        '^°^"- 
deducible  of  record  from  the  commonwealth,  with- 
out regard  to  the  date  of  the  adversary  claim  or  title, 
and  without  regard  to  the  time  of  the  accrual  of  the 
cause  of  action,  the  suit  can  only  be  brought  within 
seven  years  next  after  such  settlement  jnade,  &c.,  or  next 
after  the    removal  of  the   disabilities  mentioned; 
whereas,  by  the  general  statute  of  limitations,  suit 
is  allowed  to  be  brought  for  the  recovery  of  land,  at 
any  time   within  twenty  years  next  after  the  title  or 
cause  qf  action  accrued. 

We  think  the  court  did  right  in  rendering  judg- 
ment for  the  defendant. 

Wherefore,  the  judgment  is  affirmed. 


Aires  Exe<mtor8  and  Heirs  vs.  Town  of  Henderson.  Case  ii. 

|1<N»181| 
APPEAL  FROM  HENDERSON  CIRCUIT.  p„  g^  I^LJ*?! 

1.  Wkere  one  of  lererml  teoaats  io  oo«itton  aliww  part  of  tko  laod 
the  purchaser  will  not  be  disturbed  in  bis  poseeesion,  if  the  other 
claimaats  can  be  satisted  as  to  their  interest  out  of  the  remainder. 

3.  A  portion  of  the  grantees  of  the  company  to  whom  the  grant  was 
aaada,  called  Hendefson't  grant»  (see  3  l^ttaB's  Lawi  9f  Kenlmtkift 
585,)  by  an  erdinaace>  set  apart  a  portion  of  the  grant  for  the  tam 
of  Henderson,  by  a  plan  set  forth  in  a  plat,  in  which  pablic 
gronndSi  streets,  alleys,  were  laid  down :  held,  that  the  public 
grovods,  streeto,  alleys,  and  the  spaos  between  (he  lots  and  fiw 
Ohio,  were  dadioated  to  public  use. 

3.  It  is  not  competent  for  the  citiaens  of  a  town,  by  deed,  to  transfer 

to  an  individual  the  title  to,  or  exclusive  use  of,  the  streets,  alleys, 
and  pablic  grounds  dedicated  Co  the  use  of  the  public. 

4.  A  eiaaen  of  a  town,  by  eacloslng  and  holdhig  adversely  isr  twetfly 

joars,  may  acquire  exclusive  right  to  a  portion  of  the  pobUo 
grounds  dedicated  to  public  use,  but  the  possession  and  use  must 
be  adverse,  and  the  use  exclusive. 

The  facts  of  the  case  are  stated  in  the  opinion  of 
the  Court,    Rep. 
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Altm,  Ac,     /.  Harlan,  L,  W.  Powell,  and  /.  W.  Crockett,  for  ap- 
Town  or  Hbh-  pellants — 

—  In  presenting  our  view  of  the  law  of  the  case,  the 
counsel  admit,  that  by  the  ordinance  of  }797  there 
was  a  valid  dedication  to  public  uses,  so  far  as  the 
parties  signing  the  ordinance  had  title.  It  is  con- 
ceived, however,  that  this  dedication  was  to  the  lo- 
cal public  of  Henderson,  in  which  the  general  pub- 
lic had  no  vested  interest.  In  the  case  of  McQuil- 
IMs  heirs  vs.  City  of  Lexington,  9  Dana,  the  doctrine  is 
recognized  that  the  commonwealth  is,  in  legal  con- 
templation, sub-divided  into  subordinate  communities^ 
or  quasi  corporations — as  counties,  cities,  and  towns — 
each  vested,  to  a  prescribed  extent,  with  sovereign 
power.  For  what  object  was  the  dedication  made? 
Surely  for  the  comfort,  convenience,  and  enjoyment 
of  all  those  thus  composing,  or  who  should  thereafter 
compose,  the  local  public  or  sovereignty  of  the  town 
of  Henderson.  It  never  was  the  intention  of  the 
parties  making  the  dedication  to  vest  in  the  general 
public  an  interest  in  the  property,  that  would  enable 
the  general  public  to  thwart,  defeat,  or  obstruct  the 
wishes  of  the  local  public.  The  history  of  the  legis- 
lation in  this  state  clearly  establishes  the  fact,  that  in 
the  opinion  of  the  legislative  department  of  the  gov- 
ernment, a  street  or  alley  might  be  closed  by  consent 
of  the  town  or  city  composing  the  local  public 
through  which  such  street  or  alley  passed. 

It  is  considered,  upon  the  authority  of  the  case  of 
Rowan^s  executors  vs.  The  Toum  of  Portland,  8  B.  Mon- 
roe, that  each  citizen  and  lot  holder  acquired  an  ease- 
ment, privilege,  or  franchise,  in  the  pubtic  grounds 
and  streets  thus  dedicated,  but  it  is  insisted  that  it 
was  an  interest  of  which  they  might  divest  them- 
selves by  deed.  The  doctrine  is  well  settled,  that 
this  privilege,  easement,  or  franchise,  will  be  lost  by 
twenty  years'  non-user,  especially  when  during  that 
period  individual  acts  of  ownership  are  shown  incon- 
sistent with  the  rights  of  those  to  whom  the  dedica- 
tion is  made.    This  doctrine  is  predicated  upon  the 
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presnmptioii  of  a  grant  or  deed :  "The  possession  of  Altss,  &c., 
land  for  the  length  of  time  mentioned  in  the  statute  town  of  Hn- 
of  limitations,  under  a  claim  of  absolute  title  and  °"'^'*- 
ownership,  constitutes,  against  all  persons  but  the 
sovereign,  a  concliXBiye  presumption  of  a  valid  grant." 
(Grreeideaf  on  Evidence^  volume  1,  page  79,  section  16; 
Dudley  vs.  The  City  of  Frankfort,  12  B.  Monroe,  610.) 
If  the  counsel  is  correct  in  supposing  that  the  ded- 
ication in  this  case  was  to  the  local  public  of  Hen- 
derson, and  that  that  local  public  could  alienate,  the 
question  arises  how  they  parted  with  their  title.  It 
is  true  that  all  did  not  sign  the  deed,  but  it  is  like- 
wise true  that  all  sanctioned  the  agreement.  The 
deed  of  relinquishment  from  Alves,  Hart,  &c.,  to  the 
lot-holders  of  Henderson,  and  the  deed  of  the  citi- 
zens to  Alves,  Hart,  &c.,  and  the  deed  of  relinquish- 
ment from  Buck  and  wife  to  the  lot-holders,  all  set 
forth  the  fact  that  Water  street  had  been  reduced 
from  200  to  125  feet  in  width,  and  that  the  cross 
streets  run  to  the  waters  edge ;  and  the  deed  from  the 
citizens  and  lot  holders  to  Alves,  Hart,  &c.,  has  an 
amended  plat  of  the  town  attached,  which  is  record- 
ed as  part  of  it,  showing  the  reduction  that  was 
made,  &c. 

The  deed  from  Buck  and  wife  to  the  lot-holders 
recognizes  the  compromise  made  with  Alves,  Hart, 
and  others,  and  after  referring  to  the  original  plan  of 
the  town,  as  exhibited  in  plat  A,  contains  the  foUow- 
clause  :  "The  only  exception  to  the  plan  or  plat 
aforesaid  is  that  the  street  nearest  the  river,  common- 
ly called  Water  street,  is  agreed  upon  by  all  parties 
shall  be  reduced  to  the  width  of  125  feet,  instead  of 
200  feet,  as  marked  out  in  said  plat."  (See  page  12, 
of  the  additional  record.)  This  deed  from  Buck  and 
wife  mras  made  to  all  the  lot-holders  of  the  town  of 
Henderson  ;  and  the  recital  in  the  deed,  that  all  par- 
ties consented  to  the  reduction  of  the  width  of  Wa- 
ter street,  when  taken  in  connection  with  the  fact 
that  all  the  deeds  made  in  1825,  touching  and  con- 
centiDg    the   compromise,    specially   acknowledged 
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Alvw^  &c.,     ttat  the  width  of  Water  street  had  been  reduced. 
Town  or  Hen-   and  an   amended  plat  of  the  town  was  recorded, 
—   showing  the  fact,  tends  very  conclusively  to  show 
that  all  the  lot-holders  did  consent  to  the  reductioD 
of  said  street. 

A  period  of  twenty-five  years  elapsed  from  the 
date  of  the  compromise  to  the  institution  of  this  suit, 
during  all  of  which  time  the  proof  is  conclusive  that 
appellants  have  had  possession  of  at  least  part  of 
the  ground  in  controversy — indeed  they  were  actual- 
ly possessed  of  the  strip  of  land  on  the  river,  between 
2d  and  3d  cross  streets,  above  the  public  square,  on 
which  the  trespass  was  committed,  for  a  period  of 
over  twenty  years  before  the  commencement  of  this 
suit.  It  is  insisted  that  after  such  a  great  lapse  of 
time,  accompanied  by  such  possession,  that  a  grant 
from  all  the  citizens  must  be  presumed.  {Greeidecf 
on  Evidence^  vol.  1,  section  16;  Craig  vs.  Austin^  1  Da- 
na, 517 ;  6  Monroe,  608.) 

We  invite  the  attention  of  the  court  to  the  proof 
in  the  case,  from  which  we  think  it  clearly  appears 
that  James  Alves  was  in  the  actual  possession  of  the 
river  front,  conveyed  to  him  by  deed  of  the  citizens 
in  July,  1825,  and  by  the  deed  of  Talbott  and  Orms- 
by,  commissioners,  in  1826,  particularly  that  part  of 
the  river  front  between  Water  street,  as  reduced  by 
the  compromise,  and  the  river,  and  between  2d  and 
3d  cross  streets,  above  the  public  square,  and  that 
part  of  the  river  front  between  lots  33^  36,  and  37, 
and  the  river,  since  1828. 

On  the  20th  of  February,  1828,  James  Alves  leas- 
ed to  James  W.  Marshall  the  ground  on  the  river 
front  embraced  in  his  deeds  from  Talbott  and  Orms- 
by,  conunissioners,  and  citizens  of  Henderson.  Mar- 
shall kept  a  wood-yard  on  that  part  of  it  between  2d 
and  3d  cross  streets  for  a  year  or  two,  and  fenced  in  a 
part  of  it>  which  fence  remained  there  until  about  '43. 
He  also  occupied  the  ground  between  3d  and  4th  cross 
streets  as  a  wood-yard,  and  enclosed  the  property  in 
front  of  lots  33,  36,  and  37— which  last  mentioned 
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lots  were  then  owned  by  Mardiall,  and  occupied  by      Alvm,  dtc., 
him  as   a  residence — which  portions  of  the  river   Town  of  Efni- 
front,  in  front  of  lots  38,  36,  and  37,  he  held  by  acta-   « 
toal  enclosure  until  he  sold  his  property  a4}eining,  to 
Anderson,  and  the  possession  passed  to  Anderson, 
aad  Anderson  has  held  possession,  by  actaal  enclos- 
ure, ever  since.     Anderson  having  acquired  posses- 
sion from  Marshall,  Alves'  tenant,  continued  to  hold, 
and  now  holds,   as  Alves'   tenant.     (4  Bibb,  34 ;  4 
Bibb,  524 ;  13  jB.  Jlfa7m)0,481 ;  4  Dana,  519;  see  lease 
from  Alves  to  Marshall,  and  Bennett  G>  Marshall's 
deposition^) 

After  Marshall  ceased  to  keep  a  wood-yard,  Ahres 
kept  a  wood-yard  on  the  river  front,  between  2d  and 
Sd  cross  streets,  for  several  years,  up  to  about  1833 
ioclusive — see  depositions  of  J.  S.  Hart,  Samuel  But- 
ler, Lewis  Rouse,  and  David  H.  Cowan.  In  Sep- 
tember, 1833,  Alves  leased  this  property  to  John 
Anthony,  until  1st  January,  1840;  Anthony  vras  to 
build  a  house  on  it,  and  was,  by  express  terms  of  his 
lease,  to  hold  possession  of  all  the  land  claimed  and 
held  by  Alves  on  the  river  front.  Anthony  built  the 
house  between  2d  and  Sd  cross  streets,  and  occupied 
it  for  a  few  months,  and  then  transferred  it  to  Will- 
iam Anthony,  who  held  and  occupied  it  until  the  ex- 
piration of  the  lease,  in  1840,  when  the  possession 
was  surrendered  to  Alves-Hiee  John  Anthony's  lease 
from  Alves,  and  deposition  of  Mrs.  Ellen  J.  Anthony. 

In  1840,  41,  42,  43,  44, 45,  4&,  and  47,  Alves  rent- 
ed the  bouse  which  had  been  built  by  Anthony,  to 
various  tenants,  who  occupied  it  during  those  years — 
see  deposition  of  John  B.  Burke.  In  1848  the  house 
fell  or  was  thrown  down.  In  1840,  David  R.  Bur- 
bank  leased  the  ground  on  the  river  front,  or  a  part 
of  it  between  2nd  and  3d  cross  streets,  above  the 
public  square,  from  Alves,  and  immediately  built  a 
warehouse  on  it,  which  he  has  occupied  ever  since  as 
Alves'  tenant-^ee  Burbank's  deporition.  Clarke  & 
Co.,  tenants  of  Alves,  were  in  possession  of  a  part  of 
the  property  between  2d  and  3d  cross  streets,  (the 
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• 

Alveb,  &c.,  part'on  which  the  waste  was  beifig  committed,)  and 
Town  of  Hkn-  had  a  cosl-house  on  it  when  this  suit  was  brought — 
— ^E^2^ —  see  deposition  of  David  Clark.  It  is  proved  by  Geo. 
Atkinson,  (see  his  deposition,)  that  he  never  knew 
the  ground  between  Water  street,  (as  reduced,)  and 
the  river,  used  as  a  public  highway ;  and  that  James 
Alves  had  exercised  acts  of  ownership  over  it  for  up- 
wards of  twenty-five  years.  He  also  states  that  the 
ditch  cut  along  Water  street  was  cut  before  1825,  and 
that  he  has  kept  it  open  ever  since ;  that  ditch  is  on 
or  about  the  line  of  Water  street,  as  reduced  by  the 
compromise,  and  between  Water  street  and  Bur- 
bank's  warehouse,  Clarke  &  Co.'s  factory,  and  the 
house  built  by  John  Anthony — which  tenements  are 
designated  on  the  plat  made  part  of  H.  J.  Eastin's 
depositions  by  marks  B  or  3, 4,  and  5.  Young  E.  Al- 
lison, (see  his  deposition,)  states  that  Alves  claimed 
and  occupied  the  river  front. 

From  the  evidence  recited,  it  will  be  seen  that  the 
wood  yard  kept  for  a  year  or  two  by  the  tenant,  Mar- 
shall, under  lease  of  1828,  and  the  wood  yard  kept 
by  Alves  and  Hart  for  two  or  three. years,  the  house 
built  by  John  Anthony  under  lease  of  1833,  and  af- 
terwards occupied  by  Wm.  Anthony,  to  whom  the 
lease  was  transferred,  until  the  lease  was  fully  end- 
ed in  1840,  was  on  the  ground  between  2d  and  3d 
cross  streets,  above  the  public  square  and  Water 
street,  as  reduced  by  the  compromise,  and  the  river. 
That  immediately  on  the  expiration  of  Anthony's 
lease,  Alves  was  restored  to  the  possession  of  the 
house,  and  rented  it  for  seven  consecutive  years,  un- 
til the  house  fell  down  in  1848.  In  1840  Alves  leas- 
ed a  portion  of  this  river  front  between  2d  and  3d 
cross  streets,  which  had  been  covered  by  Marshall 
and  Anthony's  leases,  and  occupied  by  Alves  and 
Hart  as  a  wood  yard,  to  D.  R.  Burbank,  who  imme- 
diately built  a  warehouse  on  it,  and  has  occupied  it 
ever  since.  In  1850,  the  time  of  the  commencement 
of  this  suit,  Alves,  by  his  tenants,  Clarke  &  Co.,  was 
in  the  possession  of  the  part  of  the  ground  on  which 
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the  waste  was  committed.  It  is  proven,  beyond  a  Alvm,  &c., 
doubt,  that  the  ground  between  2d  and  3d  cross  Town  op  Hnc- 
streets  has  been  in  the  actual,  continued,  and  unin-  ''*"^' 
terrupled  possession  of  Alves  from  1828  until  the 
commencement  of  this  suit,  a  period  of  more  than 
twenty  years ;  every  house  and  tenement  on  it  was 
built  and  occupied  by  Alves'  tenants,  a  less  continu- 
ed and  unbroken  occupancy  than  the  one  proven  we 
conceive  would  bar  an  ejectment.  It  has  been  held 
by  this  court  that  ''any  act  of  the  landlord,  after  his 
tenant  has  left  the  premises,  indicating  an  intention 
not  to  abandon  but  to  hold  possession,  ought  to  go  to 
the  jury,  and  would  justify  them  in  finding  a  con- 
tinued possession."  {Brumfidd  vs.  Reynolds,  4  Bibb, 
388.)  This  is,  we  believe,  in  accordance  with  the 
current  of  decisions  in  all  the  other  states'  In  South 
Carolina  it  has  been  held,  ''when  the  tenement  is 
left  vacant  for  a  short  period,  upon  the  quitting  of 
a  tenant  the  possession  of  a  landlord  will  be  deem- 
ed to  have  been  uninterrupted,  if  he  takes  posses- 
sion in  a  reasonable  time.''  {Wilson  vs.  McLaughlin, 
McMul.  Ch.y  37.) 

Every  act  of  Alves  in  regard  to  the  possession  of 
this  property,  indicated  his  intention  to  hold  the  pos- 
session of  the  entire  river  front  to  the  extent  cover- 
ed by  his  deeds,  and  no  act  of  his  indicated  an  in- 
tention to  abandon  the  possession.  "It  is  well  set- 
tled in  Kentucky,  and  in  the  Supreme  Court  of  the 
United  States,  that  a  possession  which  will  bar  an 
ejectment  is  also  a  bar  in«  equity."  (Hunt  vs.  Wick- 
Ufey  2  Peters,  201;  6  /.  /.  Marshall,  215;  3  Littett,  382; 
4  Man.,  355;  3  /.  /.  Miar.,  15;  5  Monroe,  93;  3  Monroe, 
40. 

Alves  entered  on  the  possession  of  this  land,  under 
deeds  from  the  citizen  of  Henderson,  and  from  the 
commissioners,  Talbott  and  Ormsby,  which  deeds 
marked  his  boundary ;  and  when  he  so  entered  he 
was  possessed  to  the  extent  of  his  boundary,  and 
held  adversely  to  the  grantors  and  all  the  world.  "A 
person  entering  on  land,  claiming  by  marked  boun- 
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Alvcs,  ko.,      daries,  is  in  possession  to  the  extent  thereof,  although 
TowM  OF  Hbv-   the  person  making  the  deed  had.  not  a  title."  (7%oi7i- 

'^'"Q''-        as  vs.  Honore,  4  Bibb,  663;  Henry  vs.  Clark,  4  Bibb, 

426;  1  Marshall,  375,  453;  Jtmes  vs.  Child,  2  Pana,  29.) 
''An  owner  of  land  placing  a  tenant  on  it,  in  order 
to  hold  possession,  not  limiting  the  possession  to  any 
specific  boundary,  thereby  acquires  a  possession  co- 
extensive with  his  claim.''  (Jimes  vs.  Child,  2  Dana, 
28;  2  Marshall,  515.)  It  being  evident  that  it  was 
the  intention  and  object  of  Alves  to  t^e  and  hold 
possession  of  the  entire  river  front,  when  he  leaaed 
to  Marshall  in  1828,  and  having  had  actual  and  un- 
broken possession  by  his  tenants,  Marshall  and  An- 
derson, who  entered  and  held  under  said  lease,  we 
conceive  that  he  has  been  in  possession  of  the  entire 
river  front,  to  the  extent  of  the  boundary  of  his 
deeds,  from  the  date  of  the  lease  to  the  commence- 
ment of  this  suit 

The  appellees  prove  that  the  factory  of  Clarke  6c 
Co.,  below  the  landing,  and  below  Mill  or  2d  orosa 
street,  above  the  public  square,  has  been  in  the  pos- 
session of  the  tenents  of  the  trustees  of  the  town  of 
Henderson  from  the  date  of  the  compromise,  in  1825, 
to  the  commencement  of  this  suit.  That  fact  we  do 
not  question.  Alves  never  claimed  to  have  posses- 
sion of  the  ground  on  which  the  factory  of  Clarke  Sc 
Co.,  below  the  landing  and  2d  cross  street  is  locat- 
ed. That  piece  of  ground  had  been  leased  by  the 
trustees  of  the  town  to  Thomas  Piers,  Sec,  for  nine* 
ty-nine  years^  before  the  compromise  was  made, 
which  lease  is  expressly  recognized  in  the  deed  froai 
the  citizens  to  Alves  and  others.  Some  of  the  wit- 
nesses speak  of  Audubon  and  Berthoud  as  having 
had  possession  as  the  tenants  of  the  trustees  of  the 
town,  of  the  property  now  occupied  by  Clarke  & 
Co.,  as  a  factory,  below  2d  cross  street.  Audubon 
and  Berthoud  were  members  of  the  firm  of  Thomas 
Piers,  &o.,  and  built  a  mill  on  the  ground  below  2d 
cross  street,  leased  to  them  by  the  town,  which  is 
now  occupied  by  Clarke  &  Co.,  as  a  tobacco  factory. 
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The  factory  of  Clarke  &  Co.,  above  2<1  cross  street,      ^^^»  ^'* 
was  bailt  by  those  claiming  under  Alves,  and  has  Town  of  Hvr- 
been  and  is  now  held  and  occupied  by  them.  ri'VBBon. 

James  Rouse,  in  his  deposition,  speaks  of  the  citi- 
zens of  the  town  getting  sand  from  the  river  bank, 
and  of  the  trustees  collecting  warfage  along  the  en- 
tire front  of  the  town ;  the  fact  that  the  trustees  col- 
lected warfage,  or  that  the  citizens  got  sand  from 
under  the  bank  of  the  river,  did  not  interfere  with  or 
divest  Alves  of  his  possession  to  the  land  on  the 
bank  of  the  river.  All  the  cross  streets,  each  one 
hundred  feet  wide,  run  to  the  waters  edge,  and  were 
not  conveyed  to  Alves  by  the  citizens.  In  their  deed 
to  him  and  others  the  cross  streets  ajre  expressly  re- 
served as  highways  to  the  water  edge,  and  also  in 
the  act  of  1837,  ratifying  the  compromise  and  reduc- 
ing the  limits  of  the  town ;  and  it  is  at  the  foot  of 
the  cross  streets  the  public  wharfs  are  made.  The 
town  collecting  wharfage  along  the  entire  front, 
could  not  divest  Alves  of  bis  possession  to  the  prop- 
erty on  the  bank  and  lying  between  the  cross  streets. 

The  mill  spoken  of  by  the  witness,  Rouse,  now 
owned  by  James  L.  Hicks,  and  referred  to,  \as  No.  9, 
J.  It.  Hicks'  mill,)  on  the  plat  made  part  of  H.  J. 
Eastin's  deposiiionsy  will  be  seen  by  reference  to  the 
plat,  and  by  reference  to  Rouse's  deposition,  is  in  7th 
cross  street,  and  consequently  is  not  on  the  land 
claimed  by  Alves — all  the  cross  streets,  aa  before 
stated,  extending  to  the  waters  edge. 

The  statement  of  Rouse  about  Anthony's  declar- 
«,tions  when  he  built  the  house,  can  amount  to  noth- 
ing. Anthony  took  the  lease  from  Alves,  and  built 
the^house  as  he  had  covenanted  to  do;  he  transfer- 
red it  to  his  brother,  Wm.  Anthony,  who  held  it  un- 
der Alves  until  the  expiration  of  the  lease,  when  he 
restored  the  possession  to  Alves.  The  witness. 
Rouse,  says  Alves  claimed  the  river  front,  and  he 
acknowledged  his  title  by  proposing  to  buy  or  lease 
portions  of  it  from  him.  We  cannot  see  how  the 
facts  stated  in  his  two  depositions  can  be  reconciled; 
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Alvis,  &c.,     there  is  nothing,  however,  proven  by  him  that  shows 
Town  of  Hdi-  that  Alves  was  ever  for  a  moment  divested  of  his 
possession,  or  that  the  trustees  ever  exercised  acts 
of  ownership  over  this  property,  or  held  possession 
of  it. 

The  legislative  enactment  referred  to,  sanctions, 
ratifies  and  confirms  the  compromise,  agreement,  and 
arrangement  under  which  appellants  acquired  pos- 
session, and  it  must  be  presumed  that  all  parties  in- 
terested petitioned  for  the  passage  of  this  act. 
P }  Laws  are  of  two  kinds,  public  and  private,  and  are 
presumed  to  be  constitutional  until  the  contrary  is 
shown.  (See  ^Cheanep  vs.  Dunnavan^  9  B.  Monroe^ 
The  laws  ratifying  the  compromise  referred  to  are 
constitutional  it  is  conceived,  if  the  citizens  then 
composing  the  local  public  of  the  town  of  Hender- 
son unanimously  consented  to  their  passage,  and  it 
devolves  upon  those  calling  in  question  their  validi- 
ty, to  show  that  vested  rights  were  interferred  with 
against  or  without  the  consent  of  those  whose  rights 
are  supposed  to  be  invaded.  It  is  conclusively 
proven  that  all  the  citizens  acquiesced  in  the  com- 
promise when  it  was  made,  and  were  pleased  and 
delighted  that  they  had,  by  that  means,  quieted  the 
title  to  their  property.  See  deposition  of  Wm.  P. 
Smith,  George  Atkinson,  Young  E.  Allison,  and  Sam- 
uel Stites.  There  is  no  proof  that  any  citizen  or  lot- 
holder  of  the  town  was  dissatisfied  with  the  compro- 
mise at  the  time  it  was  made. 

In  consideration  of  the  compromise  the  appel- 
lants, and  those  under  whom  they  claim,  were  in- 
duced to  surrender  a  claim  to  a  large  interest  in  the 
entire  town  of  Henderson,  not  then  barred  by  the 
statute  of  limitations. 

The  ordinance  establishing  said  town  did  not  di- 
vest the  original  proprietors  of  their  title ;  the  agent, 
Gen.  Hopkins,  was  vested  with  no  legal  title,  but  with 
an  agency  authorizing  him  to  sell ;  his  acts  were  on- 
ly binding  and  valid  on  such  of  the  proprietors  as 
eigned  the  ordinance  establishing  the  town.    There 
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was  no  law  authorizing  trustees  to  be  appointed  in      ^^^^  *®» 
said  town  until  1812,  and  that  law,  nor  any  law  since  Town  or  Hbm- 
passed,  has  vested  the  trustees  of  the  town  with  the        ^v^^^- 
title  to  the  streets  or  public  gi*ounds  of  the  town. 

At  the  time  the  compromise  was  made,  only  a 
small  portion  of  the  lots  embraced  in  the  town  of 
Henderson  were  in  the  actual  possession  of  any  per- 
son. Every  lot-holder's  property  was  in  jeopardy 
from  Alves'  claim ;  he  was  in  the  act  of  asserting  it 
by  suit,  and  would  have  done  so  but  for  the  compro- 
mise. The  p^ace,  growth,  and  prosperity  of  the 
town,  and  the  interest  of  all  its  inhabitants,  required 
that  this  claim  should  be  satisfied  or  extinguished. 
After  a  lapse  of  twenty-five  years,  during  all  which 
time  the  citizens  have  enjoyed  the  fruits  of  the  com- 
promise, and  a  complete  legal  bar  intei*venes,  which 
prevents  the  successful  assertion  of  Alves'  claim,  the 
complainants  in  the  cross-bill  come  into  a  court  of 
equity,  and  ask  to  be  permitted  to  repudiate  the  com- 
promise. They,  with  hands  stained  with  bad  faith, 
invoke  the  aid  of  a  court  which  "nothing  can  call 
forth  into  activity  but  conscience,  good  faith,  and  rea- 
sonable diligence.".  It  is  entirely  out  of  the  power 
of  the  court  to  place  the  parties  in  statu  qiu>,  and  it  is 
most  earnestly  insisted  that  no  court  of  equity  should 
sanction  the  conduct  of  appellees.  The  compromise 
is  acquiesced  in  and  regarded  as  binding  and  valid 
until  whatever  rights  appellants  had  are  lost  by  lapse 
of  time,  and  then  they  contend  that  the  compromise 
is  wholly  nugatory.  ^'He  who  seeks  equity  must  do 
equity."  In  relation  to  the  same  subject,  the  court 
is  referred  to  the  following  cases,  in  which  the  prin- 
ciple that  he  who  seeks  equity  must  do  equity  has 
been  applied  in  practiee:  {Nelscm's  heirs  vs.  day^  5 
lAUeOy  1 50;  Stevenson  and  wife  vs.  Dunlap's  heirs ^  7  Mon.^ 
146;  BingOy  ipc.  vs.  Warder ^  4^.,  6^  B,  Monroe^  516; 
Howard  and  vAJe  vs.  Current^  ^.,  9^  B.  Monroe j  494.) 

Reference  is  made  to  the  answer  of  James  Alves 
to  show  the  exact  interest  owned  by  him,  and  to  the 
deposition  of  Wm.  J.  Alves  and  Richard  Sneed,  by 
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ALVtt,&c.,  which  it  is  proven  that  those  under  whom  James 
Towic  OP  Sen-  Alves  holds  were  the  heirs  and  representatives  of  the 
— p»^*gQ\'..,,..  original  grantees.  Notwithstanding  James  Alves, 
after  1826,  acquired  large  interest  by  purchase  in  th^ 
town,  he  made  no  effort  to  disturb  the  compromise ; 
he  brought  no  suit;  he  claimed  the  property  of  no 
citizen,  but  adhered  in  good  faith  to  the  compromise. 
We  believe  that  the  law,  equity,  morality,  and  com- 
mon honesty,  would  alike  compel  the  appellees  to 
adhere  to  a  compromise  toade  in  good  faith,  and  ac- 
quiesced in  by  the  parties,  until  the  appellants  have 
been  by  time  deprived  of  valuable  vested  rights. 
"The  law  looks  upon  compromises  with  the  utmort 
indulgence."  (MitchelPs  heirs  vs.  Lcmg,  6  LUtell,  72; 
6  Monroe^  424;  6  Monroe,  100.) 

Upon  the  authority  of  the  case  of  the  Bank  of  the 
United  States  w.  the  city  of  LouisvUle,  and  Rowan  vs, 
same,  8  B,  Monroe,  144,  it  is  contended,  that  after  the 
long  acquiescence  of  the  appellees  in  the  compro* 
mise,  sanctioned  by  recognitions  annually  repeat- 
ed by  the  trustees  of  the  town,  for  twenty-five 
years,  they  should  be  estopped.  In  the  case  above 
cited,  the  court  says:  "Such  long  acquiescence  and 
multiplied  recognitions  not  only  conduce  persuasive- 
ly to  establish  the  validity  of  the  original  sale,  but 
should  now  operate  as  an  estoppel.'*  It  has  been 
held  in  New  York,  that  "when  a  person  stood  by  and 
saw  a  great  and  costly  improvement  made  upon  land 
by  persons  claiming  title,  and  believing  themselves 
owners  in  fee,  and  interposed  no  pretension  of  title 
for  thirteen  years,  it  was  held  that  he  was  thereby 
estopped  from  making  any  claim  to  the  land."  (Hig- 
ginbottom  es.  Burnett,  5  Johnson,  C.  R.  184;  Wenddt 
vs.  Van  Ransdear,  1  Johnson,  C.  JR.,  854.)  In  this  case 
the  appellees  stood  by  for  twenty-five  years,  and  saw 
valuable  improvements  put  upon  the  land,  and  made 
no  pretensions  of  title. 

Lapse  of  time  presents  an  impregnable  barrier  to 
relief  on  the  cross-bill.  The  compromise  was  made 
twenty-five  years  before  the  commencement  of  tbia 
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suit;  it  has  been  recognized  and  acquiesced  in  by  Altu,  &c., 
the  parties  ever  since ;  year  after  year  the  property  town  of  Hut- 
has  been  assessed  for  taxation,  and  Alves  has  paid  °'"^' 
tax  on  the  assessments.  The  trustees  and  inhabi- 
tants have  permitted  Alves  to  sell,  lease,  and  improve 
parts  of  the  land  in  contest,  without  hindrance  or 
molestation.  They  have  stood  by  and  seen  him  ex- 
pend his  money,  labor,  oare,  and  energy  upon  this 
property,  in  faith  of  the  compromise  under  which  he 
claims  title.  To  disturb  the  compromise  at  this  late 
period,  would  be  a  fraud  upon  appellants.  As  sus- 
taining this  view  of  the  case  the  court  is  referred  to 
the  following  authorities:  {Smith  i>s.  Clay,  3  Brown's 
Chancerf  Reports;  Henry  vs.  Dmwoodyy  4  Brown's 
Chancery  Reports;  Bedford  vs.  Wade,  17  Vesey  R.  87; 
Prevost  vs.  Oeoty,  6  WHeat.^  481;  Hughes  vs.  Edwards, 
9  Wheat.,  489;  MiBers*  heirs  vs.  Mclntyre,  6  Peters,  61; 
Piatt  vs.  Vatieir,\9  Peters,  405;  Bamett  vs.  Emmerson, 
6  Mon.,  608;  McConnell  vs.  Bowdey's  heirs,  4  Monroe, 
394;  Patricias  heirs  vs.  ChenauU,  6  Mon.,  318;  and  es- 
peoially  to  Bowman,  et  ai.  vs.  Wother,  et  al.,  1  Howeard 
Reports,  189;  levie  vs.  EUxa,  7  Dana,  399. 

From  the  foregoing  statement,  aiffuments,  and  au-* 
thortties,  we  conceive  the  following  facts  and  legal 
propoeitions  are  established : 

1st.  The  town  of  Henderson  having  been  estab* 
lished  by  private  individuals,  without  legislative  en- 
actment, and  laid  off  into  streets,  public  squares,  &c., 
the  dedication  to  public  uses  was  only  binding  upon 
such  of  the  proprietors  as  signed  the  ordinance  rati- 
fying and  adopting  the  plan  of  the  town,  as  laid  out 
by  Allen.  And  such  dedication  could  not  prevent 
the  proprietors  of  Richard  Henderson  &  Co.'s  grant, 
who  had  not  joined  in  the  ordinance  and  dedication, 
from  asserting  title,  and  recovering  their  interest  in 
the  town. 

2d.  That  Alves,  and  those  under  whom  be  claim- 
ed, had  a  vested  interest  in  the  town,  from  the  recov* 
ery  of  which  they  were  not  prevented  by  said  sup- 
posed de^onlioii-^Winiam  Johnson  and  others,  un-- 
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Altks,  &€.,     der  whom  he  claimed,  never  having  signed  the  ordi- 
TowN  or  Emm-  nance  establishing  the  town. 

DKMOH.  2d,  The  compromise  having  been  made  in  good 

faith,  and  Alves  and  others  having  transferred  to  all 
the  citizens  and  lot- holders  their  interest  in  the  town, 
in  consideration  for  the  property  in  litigation,  &c., 
which  was  conveyed  to  Alves  and  others  by  a  large 
number  of  the  citizens,  which  conveyance,  together 
with  an  amended  plat  of  the  town,  (showing  the  re- 
duction made  by  the  compromise  in  Water  street  and 
the  public  square,)  was  recorded  in  1825.  Alves 
immediately  took  possession  of  the  property  in  liti- 
gation, and  has  held  it  ever  since,  claiming  it  as  his 
own — the  trustees  and  citizens  recognizing  his  title 
until  the  commencement  of  this  suit.  After  such 
long  acquiescence,  accompanied  by  possession,  a 
deed  from  all  the  citizens  will  be  presumed. 

4th.  The  Legislature  of  Kentucky  having,  in  1827, 
passed  an  act  ratifying  and  confirming  the  compro- 
mise, an  arrangement  made  in  1825  between  the  cit- 
izens and  lot-holders  of  the  town,  and  Alves,  Hart, 
and  others,  and  reducmg  the  limits  of  the  town  in  ac- 
cordance with  the  terms  of  the  compromise.  The 
citizens  and  trustees  of  the  town  having  acquiesced 
in  said  act  for  twenty-three  years  before  the  com- 
mencement of  this  suit,  the  consent  of  all  the  citi- 
zens and  lot-holders  of  said  town,  to  the  passage  of 
said  act,  must  be  presumed. 

5th.  It  not  appearing  from  the  record  that  any  cit- 
izens objected  to  the  compromise,  or  to  the  passage 
of  the  act  of  the  Legislature,  confirming  and  ratify- 
ing the  same,  after  this  long  lapse  of  time,  the  con- 
sent of  all  the  citizens  to  the  compromise,  and  to 
the  passage  of  the  act  of  1827,  will  be  presumed; 
and  the  compromise  held  binding  against  the  trustees 
and  all  the  citizens  and  lot-holders,  and  the  legisla- 
tive enactments  will  be  held  valid  and  constitution- 
al. 

6th.  The  citizens  and  trustees  of  the  town  having 
acquiesced  in  the  compromise  for  twenty-five  yean^ 
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and  tbe  town  having  recognized  the  title  of  Alves  by     AiTia,<Do., 
having  the  property  annually  asseBsed  for  taxation,  tWh  ^w  ttm- 
the  tniBtees  altering  the  aflsessment,  and  having  the  . 
taxes  on  the  assessments  collected,  they  are  estopped 
to  deny  his  title. 

7th.  The  citizens  and  lot-holders  having  received 
Alves'  title  to  a  valuable  vested  interest  in  the  town, 
and  acquiesced  in  the  compromise  until  time  would 
bar  Alves'  recovery,  the  chancellor  being  unable  to 
place  the  parties  in  statu  quo^  cannot  afford  any  re* 
lief  to  the  appellees  on  their  cross-bill :  *'He  who 
seeks  equity  must  do  equity  !'* 

8th.  The  trustees  and  the  citizens  of  Henderson 
having  stood  by  twenty-five  years,  and  permitted  Al- 
ves to  exercise  acts  of  ownership  over  the  property, 
claiming  it  as  his  own,  selling  parts  of  it,  and  put- 
ting valuable  improvements  on  other  parts  of  it, 
without  setting  up  any  claim,  or  pretending  to  have 
any  right  or  title  to  the  same,  are  estopped  from  as- 
serting title,  and  to  permit  them  to  do  so  at  this  late 
day  would  be  a  fraud  upon  the  rights  of  Alves. 

9th.  Alves  having  been  in  the  actual  possession  of 
the  property  for  more  than  twenty  years  before  the 
commencement  of  this  suit,  the  appellees*  right  of 
entry,  if  any  they  had,  is  tolled,  and  Alves,  by  virtue 
of  such  possession,  is  vested  with  a  perfect  fee  sim- 
ple title  to  the  land  in  controversy. 

Lastly,  it  is  contended  that  this  cause  must  be  re- 
versed, because  the  entire  property  is  decreed  ap- 
pellees, when  it  is  clear,  from  the  proof,  that  part,  at 
least,  had  been  in  the  actual  possession  of  Alves 
twenty  years  next  before  the  institution  of  this  suit ; 
and  to  that  extent,  at  least,  bringing  the  case  vdthin 
the  principles  recognized  by  this  court  in  the  case  of 
Dudley  t».  Tke  City  cf  Frankfort. 

We  conceive,  from  all  the  facts  in  the  case,  that 
the  relief  asked  by  appellants  should  have  been 
granted,  and  that  the  trustees  should  have  been  per- 
petually enjoined,  dtc.  The  principles  settled  in  the 
case  of  Dudley  i».  T%e  City  of  F^vnkfort^  and  the  au'> 
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Altxb,  &o.,     thorities  there  cited,  we  deem  sufficient  to  show  that 
Town  or  Hkn-  it  is  the  province  of  the  chancellor  to  protect  the  cit- 
°"^'''        izens  from  trespass  and  waste,  such  as  complained  of 
in  appellant's  bill. 

Many  of  the  questions  in  this  case  are  interesting ; 
the  counsel  have  not  considered  it  necessary  to  enter 
into  an  elaborate  argument  of  the  case,  and  have 
merely  endeavored,  by  the  foregoing  suggestions,  to 
direct  the  court  to  those  points  which  they  consider 
must  control  it. 

Menzies  Sf  SpUman  for  appellees — 

We  shall,  in  support  of  the  correctness  of  the  de- 
dree,  lay  down  and  endeavor  to  establish  the  follow- 
ing propositions : 

1.  That  the  dedication  of  the  public  grounds  in 
the  town  of  Henderson,  as  commons  for  public  use, 
was  as  perfect,  complete,  and  effectual,  against  all 
the  original  proprietors  of  the  land,  and  those  claim- 
ing under  them,  as  if  the  town  had  been,  upon  their 
application,  established  by  an  act  of  the  Legislature, 
and  that,  too,  whether  they  signed  the  ordinance  es- 
tablishing the  town  or  not. 

2.  That  inasmuch  as  the  town  was  established,  not 
by  an  act  of  the  Legislature,  but  by  a  private  ordi- 
nance merely,  the  legal  title  to  the  public  grounds 
never  vested  in  the  town,  or  its  citizens  or  trustees, 
but  remained  in  the  original  proprietors  and  their 
heirs,  who  held  the  same  in  trust  for  the  use  of  the 
public  as  a  common. 

3.  That  the  deed  from  sundry  citizens  and  lot-hold- 
ers to  Alves'  heirs  and  others,  for  the  ground  in  con- 
test, was  wholly  inoperative  and  void,  and  convey- 
ed no  title  whatever. 

4.  That  the  act  of  the  Legislature,  undertaking  to 
ratify  and  legalize  this  arrangement,  was  entirely  in- 
effectual for  that  purpose. 

5.  That  as  the  trustees  of  the  town  of  Henderson 
were  not  the  repositories  of  the  legal  title  to  the  pub- 
lic grounds,  and  therefore  not  entrusted  by  law  with 
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its  defense  and  preservation,  no  act  or  omission  on     Altxs  fte.* 
their  part,  with  reference  to  the  claim  of  Alves,  towm  of  Hn- 
could  operate  as  an  estoppel  against  the  claim  of  the        o*»aon, 
public  to  this  right  of  common. 

6.  That  so  far  from  the  city  being  estopped  to  de- 
ny the  claim  of  Alves,  the  appellants  are,  in  fact, 
estopped  to  assert  any  claim  inconsistent  with  the 

public  right  of  common.  '^ 

7.  That  even  if  Alves  were  not  estopped  to  assert 
any  claim  as  against  the  public,  still  his  possession 
adversely  to  the  city  has  not  been  of  such  character 
and  duration  as  to  have  ripened  into  a  title. 

We  shall  now  offer  a  few  suggestions  and  authori- 
ties in  support  of  these  propositions. 

1 .  First,  then,  as  to  the  dedication.  The  plead- 
ings in  the  Circuit  Court  lay  stress  upon  the  alleged 
fact,  that  only  a  portion  of  the  original  proprietors 
of  the  land  signed  the  ordinance  establishing  the  town, 
from  which  the  conclusion,  not  very  logical,  is  drawn, 
that  the  dedication  is  not  binding  upon  them  or  their 
heirs.  Our  first  answer  to  this  is,  that  there  is  no 
evidence  in  the  record  that  the  ordinance  was  not 
signed  by  all  who  had  an  interest,  at  the  time^  in  the 
lands  upon  which  the  town  was  located.  The  lan- 
guage of  the  ordinance  imports  the  consent  of  the 
entire  '^Transylvania  Company,"  and  there  is  no 
proof  in  the  record,  unless  it  has  escaped  our  notice, 
showing  that  any  others  had,  at  that  date^  any  inter- 
est in  the  land.  Secondly,  this  ordinance  was  signed 
hf  Walter  Alves,  the  ancestor  of  James  Alves,  the 
original  complainant  in  the  court  below,  and  whose 
rights  alone  the  appellants  in  this  court  represent, 
which  takes  this  objection  out  of  the  mouths  of  the 
appellants.  Thirdly,  even  if  the  ordinance  had  not 
been  signed  at  all,  it  would  not  have  affected  the  va- 
lidity of  the  dedication,  as  a  dedication  may  be  made 
by  parol  as  well  as  in  writing,  and  will  be  presumed 
whenever  lots  are  laid  off  and  sold  upon,  and  calling 
for,  public  grounds.  {Citp  of  Cincinnati  vs.  Whitens 
lessee^  0  Peters,  431 ;  Barday,  4*^.  vs.  Hawelts  lessee^ 
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Alvw,  &c.,  6  Peters,  728 ;  Trustees  of  Augusta  vs.  Perkins,  3  B. 
Town  of  Hdi-  Monroe,  437 ;  RofuxuCs  ex^ors  vs.  Town  of  Portland,  8 
_  B.  Monroe,  232  and  237  ;  Trustees  of  Dover  vs.  Fox,  9 
B.  Monroe,  201 ;  WicMiffe  vs.  City  of  Lexington,  11  B. 
Monroe,  163.)  Moreover,  from  the  establishment  of 
the  town,  in  1797,  to  about  about  1825,  a  period  of 
about  twenty-eight  years,  these  public  grounds  were 
used  as  such  without  objection  or  private  claim. — 
But  a  dedication  of  a  street  will  be  presumed  from 
four  or  five  years  use.  (Jartris  vs.  Dean,  3  Bingham^ 
447.)  It  is  therefore  entirely  immaterial  whether 
the  ordinance  was  or  was  not  signed  by  all  or  any 
of  the  proprietors,  so  far  as  the  dedication  is  con- 
cerned. 

2»  Our  second  proposition,  viz :  that  the  legal  title 
to  the  public  grounds  never  vested  in  the  trustees  of 
the  town  of  Henderson,  but  remained  in  the  original 
proprietors  and  their  heirs,  will  not,  we  presume,  be 
controverted.  We  shall  at  least  assume  it  to  be  true. 
It  is  so  admitted  by  Alves  in  the  record. 

3.  We  come  now  to  the  question  of  the  validity  of 
the  deed  from  sundry  ^'citizens  and  lot-holders,"  by 
which  it  is  claimed  that  this  ground  was  conveyed. 
We  maintain  that  this  deed  was  utterly  void :  first. 
Because  the  interest  of  said  lot-holders  and  citizens 
in  said  public  grounds,  was  only  the  right  to  their 
use  as  a  common,  and  the  deed  being  only  a  quit 
claim  of  ''their  right,  title,  and  interest,"  without 
warranty,  could  not,  and  did  not,  attempt  to  convey 
anything  more  than  this  public  and  common  right ; 
and  as  the  vendees  already  possessed  this  right  as 
fully  as  it  could  be  vested  in  them,  as  a  portion  of 
tbe  public,  and  the  deed  contained  no  warranty,  it 
was  wholly  inoperative,  and  nothing  passed  by  it. 
Secondly.  Because  the  right  which  they  undertook  to 
convey  was  a  public  right,  over  which  they,  as  indi^ 
vidu4jls,  had  no  control,  and  which  they  had  no  pow- 
er talilien  or  transfer,  to  the  prejudice  of  the  public. 
nirdly*  Because,  even  if  the  interest  attempted  to 
be  transferred  had  been  a  vendible  one^  as  the  whole 
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commonity  was  interested  in  it,  all  must  have  join-     ALvse,  &c., 
ed  in  its  transfer ;  but  the  deed  is  executed  by  only  Town  of  Hkn- 
thirty-one  persons,  when  it  is  proven  that  the  popu-  ^ 
lation  of  the  town  alone,  (to  say  nothing  of  the  sur- 
rounding country  whose  interests  were  affected,)  was 
^ve  hundred,  many  of  whom  were  lot-holders.    See 
record,  pages  87,  88.     Fburthfy,  Because  the  right  of 
common,  having  once  vested  by  virtue  of  a  dedica- 
tion, is  not  confined  to  any  given  number  or  class  of 
citizens,  but  extends  to  the  entire  public,  whenever, 
as  in  this  case,  the  common  is  of  such  a  character  as 
to  be   useful  to  the  public  generally,  so  that  even 
if  the  right  were  in  its  nature  vendible,  no  given 
number  of  citizens  could  alien  it  to  the  prejudice  of 
others. 

But  we  are  met,  by  the  counsel  for  the  appellants, 
with  the  position  that  long  acquiescence  in  this  deed, 
on  the  part  of  the  citizens  generally,  would  not  only 
render  it  valid  as  against  those  who  united  in  it,  but 
would  raise  a  presumption  that  a  conveyance  had 
been  made  by  oB  the  citizens.  We  must  be  excused 
for  saying  that  the  sophistry  of  this  proposition  is 
transparent.  What  is  this  acquiescence  relied  on, 
and  how  is  it  evidenced  ?  It  will  not  be  pretended 
tiiat  there  has  been  any  overt  or  affirmative  action 
on  the  part  of  the  citizens  generally,  sanctioning  or 
assenting  to  this  deed.  How,  then,  have  they  man- 
ifested their  acquiescence  ?  By  doing  nothing  ?  But 
inaction  is  not  always  evidence  of  acquiescence. — 
Acquiescence  can  be  predicated  of  inaction  only 
where  a  party  fails  to  act  when  he  is  under  obliga- 
tions to  do  something,  or  is  silent  when  he  aught  to 
speak. 

Now,  what  have  the  citizens  omitted  which  they 
ought  to  have  done  ?  Here  was  a  deed  made  by  a 
portion  of  the  citizens.  It  was  utterly  void  and  in- 
operative. In  a  legal  sense  it  was  a  perfect  nullity. 
Who,  therefore,  was  called  upon  to  pay  any  atten- 
tion to  it  ?  Shall  a  town  meeting  be  called,  and  sol- 
emn resolutions  passed,  to  disavow  and  avoid  the  ef- 
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Altzs,  &c.,  feet  of  that  which,  in  law,  is  absolutely  wUkmd  effect  ? 
Town  of  Hem-  As  well  might  the  executive  be  required  to  order  out 
--  the  militia  of  the  State  to  subdue  an  effigy,  or  expel 
an  ignis  fatuus  from  the  swamp.  Inaction,  an  entire 
disregard  of  this  deed,  by  treating  it  as  a  nullity^  is  pre- 
cisely what  was  and  ought  to  have  been  done.  And 
the  proof  is  clear,  that  the  citizens  generally  were  in 
the  habit  of  treating  and  using  this  ground  as  a  pub- 
lic street  or  common.  Deposition  of  J.  W.  Clay,  p^ 
107,  of  record. 

But,  suppose  it  were  admitted  that  the  citizens  gen- 
erally had  sanctioned  and  acquiesced  in  this  deed. — 
We  have  already  shown  that  this  deed  only  purport- 
ed to  convey,  and  did  convey,  (if  anything,)  only  the 
right  of  common  in  this  ground.  An  acquiescence 
in  the  deed,  therefore,  would  only  be  sanctioning  the 
right  and  claim  of  the  appellants  to  the  use  of  this 
ground  as  a  public  common,  which  claim  we  cheer- 
fully concede.  Such  acquiescence,  certainly,  could 
not  change  or  enlarge  the  legal  import  of  the  deed. 
In  every  aspect  of  the  case,  therefore,  the  deed 
amounts  to  nothing. 

4.  We  come  now  to  consider  the  effect  of  the  act 
of  assembly,  which  undertakes  to  "ratify"  and  "le- 
galize" this  arrangement.  It  is  unnecessary  to  state 
that  this  act  was  probably  procured  without  the  sanc- 
tion, or  even  the  knowledge,  of  a  tithe  of  the  com- 
munity interested  in  the  subject  of  it.  But  even  if 
otherwise,  the  act,  as  to  this  transaction,  is  perfectly 
nugatory  and  inoperative.  First,  Because  said  act 
could  not  vitalize  a  deed  which  was  entirely  devoid 
of  legal  force  or  obligation ;  nor,  so  retro-act  upon  a 
past  contract,  as,  by  virtue  thereof,  to  create  a  non- 
existent right,  which  the  terms  of  the  contract  did 
not  legally  import ;  and,  therefore,  said  act  did  not 
vest  the  grantees  of  said  deed  with  any  right 
not  before  possessed  by  them,  nor  divest  the  grantors, 
much  less  the  citizens  generally,  of  any  right  which 
they  possessed.  Secondly.  Because,  if  suchhad  beea 
the  operation  of  the  act,  it  would  have  been  uncoa- 
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Btitational,  being  an  interference  with  vested  rights.      Alv«^  &o.. 
In  confirmation  of  the  first  position,  we  have  only  to  Town  of  Hin- 
add  that,  as  ah*eady  shown  in  the  discussion  of  the        '^'"*^*' 
preceding  general  proposition,  this  contract  only  pur- 
ported ito  convey  the  right  of  common,  and  it  is  to 
be  presumed  that  the  Legislature  only  intended  to 
carry  out  the  contract  according  to  its  literal  and  ob- 
vious import,  which  was  to  transfer  the  right  of  com- 
mon, and  this  is  all  that  they  attempted,  or  had  a 
right  to  do.     {Transyivania  University  vs.  City  of  Lex- 
ington, 3  B.  Monroe,  28.) 

But  if  they  intended,  or  the  act  purported  to  go 
further,  and  deprive  a  whole  community  of  the  right 
of  common  in  this  river  front,  the  Legislature  under> 
took  to  do  what  it  had  not  the  constitutional  power 
to  do. 

The  case  of  the  Transylvania  University  vs.  The 
City  of  Lexington,  above  cited,  which  in  some  respects 
bears  a  strong  analogy  to  this,  is  essentially  difierent 
in  one  respect.  The  question  there  was  as  to  the 
temporary  occlusion  of  a  part  of  Third  street,  which 
separated  difierent  portions  of  grounds,  the  whole  of 
which  belonged  to  the  University,  and  were  surround'- 
ed  by  open  streets.  In  pursuance  of  a  contract  made 
between  the  trustees  of  the  town  and  Transylvania 
University,  the  Legislature  passed  an  act  closing  the 
street.  It  was  a  question  of  doubt,  in  that  case, 
-whether  private  rights  haA,  in  fact,  been  affected  by 
the  occlusion  of  this  street,  firom  the  fact,  that  in  the 
very  nature  of  the  case,  it  might  concern  only  the 
University  itself,  as  the  University  was  the  exclusive 
owner  of  all  the  lands  on  each  side  of  the  inclosed 
portion  of  Third  street,  and  the  whole  was  surround- 
ed by  open  streets.  The  court,  however,  after  inti- 
mating a  doubt  with  respect  to  the  interest  of  other 
parties  in  this  street,  declines  to  decide  the  question, 
because  it  is  not  judicially  presented,  but  adds  this 
significant  remark:  ''And  private  rights  being  un- 
touched we  have  no  doubt  that  the  Legislature  has 
power  to  regulate  and  alter  all  the  public  highways 
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Aixm,«u.,  in  the  Commonwealth,  in  towns  and  cities  as  well  as 
Town  OF  Hsu-  in  the  country."  There  is  certainly  here  an  unmis- 
^  takable  intimatioa,  that  in  such  iegislative  interfer- 
ence *^private  rights"  must  be  ^^unUmched."  In  the 
ease  at  bar  there  can  be  no  question  as  to  the  vnter- 
0St  of  every  citizen  in  the  public  use  of  the  property 
in  contest.  Streets  are  easily  laid  off  and  made,  at 
any  point,  and  may  be  exchanged,  substituted,  and 
multiplied  to  any  desired  extent.  And,  as  in  the 
Transylvania  case,  they  may  be  so  located  as  to  be 
of  but  little  if  any  utility  to  any,  except  those  whose 
property  lies  immediately  upon  them.  But  a  river 
shore  is,  in  its  very  nature,  limited  in  its  extent,  and 
peculiar  in  its  uses.  Here  and  there  a  majestic 
stream  stretches  across  our  fertile  plains,  its  bosom 
the  great  highway  of  travel  and  commerce,  and  its 
shores  the  common  receptacle  for  shipment  and  de- 
livery of  the  products  of  the  country.  What  God 
has  given  us,  of  these  beautiful  margins,  that  we  may 
use  and  ei\joy ;  but  the  combined  power  of  all  the 
legislative  and  judicial  tribunals  of  the  world  cannot 
make  a  river  shore.  There  is  no  citizen,  therefore,  in 
town  or  country,  who  is  not  interested  in  the  preser- 
vation of  this  shore  as  a  common,  and  who  did  not, 
by  virtue  of  its  dedicati<m,  acquire  a  private  right 
therein;  of  which  he  cannot  constitutionally  be  di* 
vested,  without  his  consent  affirmatively  given. 

We  rely,  therefore,  upon  the  Transylvania  case, 
above  cited,  in  support  of  the  position  that  this  act, 
if  it  purported  to  divest  this  right,  was  so  far  uncon* 
stitutional  and  void. 

But  we  are  again  met  with  the  doctrine  of  acqui- 
escence in  this  legislative  act,  as  the  foundation  of  a 
presumption  of  general  consent  to  the  surrender  by 
the  community,  of  the  right  of  common.  We  an- 
swer, as  in  case  of  the  deed,  that  if  the  act  was  void, 
or  its  only*effect  was  to  sanction  a  deed  which  con- 
veyed nothing  prejudicial  to  the  public,  no  protest  or 
dissent  was  necessary,  and  therefore  silence  was  no 
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evidence  of  acquiescence,  and  acquiescence  in  fact     Alvb,  &c., 
eould  work  no  detriment  to  the  public.  Town  of  Rbn- 

6.  Our  next  proposition  is,  that  as  the  tmstees  of        '^*"^"' 
the  town  of  Henderson  were  not  the  repositories  of 
the  legal  title  to  the  public  grounds,  no  act  or  omis- 
sion on  their  part  with  regard  to  the  claim  of  Alves, 
could  estop  or  prejudice  the  claim  of  the  public. 

We  have  already  stated  that  the  town  was  not  es- 
tablished by  the  legislature,  nor  the  legal  title  to  the 
public  grounds  vested  in  trustees.  If  such  had  been 
the  case,  it  might  have  been  said,  at  least  with  plau- 
sibility, that  the  citizens,  by  electing  trustees,  volun- 
tarily put  the  guardianship  of  this  title,  to  some  ex- 
tent, in  their  hands.  But  they  were  not  elected  for 
diis  purpose,  or  with  this  power.  As  to  this  matter, 
they  acted  only  as  private  individuals. 

Any  proceedings  of  theirs,  therefore,  with  regard 
to  the  assessment  of  this  property  in  the  name  of 
Alves,  would  not  bind  or  prejudice  the  public,  since 
they,  by  virtue  of  their  office,  were  neither  the  cus- 
todians nor  the  guardians  of  the  title  to  these  public 
grounds.  In  assuming  this  position,  it  is  by  no 
means  admitting  that  these  actSj  on  their  part,  are 
such  as  would,  in  any  view  of  the  case,  operate  as  • 

an  estoppel.  We  hold  the  contrary.  Even  unex- 
plained, they  would  be  insufficient;  but  it  is  shown 
that  at  the  same  time  that  the  trustees  were  acting 
upon  these  assessments,  they  were  declaring  that  the 
ground  in  contest  belonged  to  the  to^  as  a  com*- 
mon.  They  seem  not  to  have  considered  very  ma- 
turely the  character  or  bearing  of  their  acts  in  re- 
gard to  these  assessments,  or,  which  is  more  proba- 
ble, they  thought  that  was  a  matter  which  Alves  was 
bound  to  take  care  of,  and  not  they. 

The  case  of  the  City  of  LomsviUe  vs,  the  Bank  of 
the  United  States,  3  B.  Monroe,  138,  where  the  city 
was  held  to  be  estopped,  by  the  acts  of  the  trustees, 
to  assert  title  to  certain  grounds  which  had  once  been 
a  common,  was  very  different  from  this  case:  first,  in 
the  fact  that  Louisville  was  established  by  an  act  of 


Digitized  by 


Google 


154 


BEN.  MONROE'S  REPORTS. 


Alves,  kc, 

98. 

Town  of  Hen- 

DEBSON. 


the  Legislature,  and  the  legal  title  to  her  public 
grounds  was  in  the  trustees,  and  the  court  treated 
them  as  its  guardians ;  and  secondly,  in  the  charac- 
ter and  solemnity  of  the  acts  by  which  they  were 
adjudged  to  be  estopped,  being  nothing  less  than  the 
giving,  receiving,  and  placing  on  record,  several 
deeds  of  conveyance,  recognizing  facts,  which,  in 
that  suit,  were  controverted  by  them. 

But,  on  the  subject  of  estoppel,  there  is  a  question 
far  behind  this,  and  which  will  render  the  further 
consideration  of  this  entirely  unnecessary.  It  arises 
upon  our  sixth  general  proposition,  which  is: 

6.  That  so  far  from  the  city  being  estopped  to  de- 
ny the  claim  of  Alves,  the  appellants,  as  the  repre- 
sentatives of  Alves,  are  estopped  to  assert  any  pri- 
vate claim,  inconsistent  with  the  right  of  common  in 
this  ground  in  contest. 

That  this  ground  was  originally  dedicated  as  a 
street,  is  not,  and  cannot  be  denied.  And  even  if  it 
had  not  been  expressly  dedicated,  being  a  river  shore, 
and  the  town  located  on  the  river,  it  would  have 
been  presumedly,  or  impliedly  dedicated,  as  abund- 
antly shown  by  the  authorities  cited  above,  under 
the  head  of  dedication.  It  further  appears,  that  the 
legal  title  to  these  grounds  never  passed  out  of  the 
proprietors,  but  still  rests  in  their  heirs,  and  that  Jas. 
Alves,  the  original  complainant,  was  a  son  of  Walter 
Alves,  one  of  the  original  proprietors  who  signed  the 
ordinance  establishing  the  town. 

In  what  position  then,  does  the  law  place  him  and 
the  appellants  as  his  representatives?  The  authori- 
ties are  clear  and  unequivocal,  that  they  are  trustees, 
standing  in  precisely  the  same  position  towards  the 
public  as  trustees  of  towns,  in  whom  the  legal  title  is 
vested,  to  public  grounds.  {Wicldiffe  vs.  CUy  of  ica:- 
ingUm,  II  B.  Monroe^  164.)  And  they  are  estopped  to 
set  up  private  claim  to  it,  or  revoke  the  dedication.  (City 
of  CificinruUi  vs.  White's  lessee,  6  Peters,  439.)  Veri- 
ly, this  doctrine  of  estoppel,  on  which  the  appellants 
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are  fain  to  rely,    makes  sad  havoc,  when    turned      Ai-vm,  &c., 
against  their  own  batteries.  Town  op  Hem- 

7.  Our  last  proposition  is,  that  even  if  Alves  had 
not  been  estopped  to  set  up  claim,  by  his  relation  to 
the  public  as  trustee,  still,  his  possession  of  this 
ground  in  contest,  has  not  been  of  such  character 
and  duration  as  to  have  ripened  into  a  title. 

Under  this  head,  we  may  with  propriety  lay  down 
this,  as  a  fundamental  proposition,  that,  except  so  far 
as  this  ground  was  actually  inclosed,  or  occupied  by 
some  kind  of  building  or  improvement,  it  was  not  in 
the  adverse  possession  of  Alves.  For,  his  occasion- 
ally going  upon  it,  did  not  in  the  least  militate 
against  the  right  and  privilege  of  others,  to  use  it  in 
like  manner.  To  contend  that  this  sort  of  occasion- 
al use,  may  be  construed  as  a  possession  adverse  to 
that  of  the  public,  so  as  to  mature  it  into  an  individ- 
nal  title,  would  involve  the  legal  fallacy,  after  twen- 
ty years  use  of  public  ground,  of  vesting  e<»ch  indi- 
iridual,  who  had  so  used  it  habitually,  with  an  exclu- 
sive individual  title  by  lapse  of  time,  provided  that  in 
the  mean  time  he  has  laid  claim  to  the  land.  A 
proposition  so  absurd,  can*ies  its  refutation  upon  its 
very  face,  and  should  be  stamped  with  the  seal  of 
judicial  condemnation.  No  one  will  contend  for  the 
proposition  in  this  naked  form ;  but  it  is  the  legiti- 
mate result  of  a  claim  of  title  by  lapse  of  time,  based 
upon  this  occasional  use,  which  does  not  exclude  the 
public  from  a  participation  in  the  use. 

The  only  actual  occupacy  of  any  part  of  this  ground^ 
at  a  period  sufficiently  remote  to  be  available,  was 
by  the  woodyard  of  Alves  and  Marshall ;  and  of  this 
it  may  be  said,  first,  that  it  was  a  legitimate  use  of 
this  common,  and  therefore  not  hostile  to  the  public 
right;  and,  secondly,  it  was  discontinued ;  and,  there- 
fore, even  if  hostile,  it  was  not  an  uninterrupted  ad- 
verse possession.  So  that,  even  if  Alves  had  not 
been  estopped,  by  his  position  as  trustee  for  the  pub- 
lic, to  take,  or  rely  on  an  adverse  possession  against 
the  city,  his  evidence  of  possession  is  entirely  inade- 
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quate  to  sustain  his  claim,  and  we  respectfully  ask 
that  the  decree  of  the  Circuit  Court  may  be  af- 
firmed. 

Hvghes  and  Dallam^  on  the  same  side — 

The  argument  of  the  associate  oounsel,  has  so 
ably  and  fully  presented  the  questions  of  law  arising 
upon  this  record,  &at  little  remains  to  be  said. 

There  is  one  question,  however,  raised  by  Alves'  an- 
swer to  the  cross-bill  of  the  trustees,  upon  which  we 
will  offer  a  few  suggestive  remarks: 

Alves  in  his  answer  contends,  that  as  lapse  of  time 
has  barred  him  from  asserting  his  rights  at  law,  and 
the  chancellor  cannot  therefore  put  him  in  "«tefte  yao," 
it  is  and  will  be  a  fraud  on  him  to  ^^rip  up^^  this  trans* 
action. 

To  this  we  answer — ^first,  that  he  has  voluntarily 
sought  the  aid  of  the  chancellor.  Second,  that  a 
thorough  examination  and  appreciation  of  the  evi- 
dence will  surely  determine  the  mind  of  the  chan- 
cellor, that  the  trustees  and  not  himself  are  to  be  en* 
eouraged  with  the  smiles  and  favor  of  the  equitable 
tribunal  herein. 

The  ordinance  of  1797  was  signed,  as  he  himself 
has  admitted  and  proved,  by  James  Hogg,  his  grand- 
father, by  Walter  Alves,  his  father,  who  was  then 
the  husband  of  Amelia  Alves,  his  mother,  who  was 
the  "ow/y  Aeir"  of  Wm.  Johnston.  At  the  time  of  the 
^' compromise,'^  in  1B25,  he  had  no  claim,  as  he  admits, 
but  that  which  he  derived  from  these  sources. 

He  and  his  father  Walter  Alves,  both  resided  in 
the  town  of  Henderson,  or  its  vicinity,  and  a  large 
tract  of  land,  four  hundred  and  fifty  acres,  adjoining 
the  town,  was  in  their  possession — how  much  more 
of  the  grant  does  not  appear,  but  it  is  fair  to  presume 
they  participated  largely  in  the  increased  value  of 
all  the  lands  lying  contiguous  to  the  town,  embrac- 
ing far  and  near  their  interest  in  two  hundred  thou- 
sand acres,  and  had  received  their  portion  of  the 
money  arising  from  the  sale  of  the  lots.    While  thus 
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in  enjoyment  of  the  land,  in  business  in  the  town  Alves,  &c., 
which  had  been  laid  off  by  one  of  them  at  least —  Town  of  Hen- 
Walter  Alves — with  the  express  view  and  expecta- 
tion ''of  greatly  enhancing  the  value  of  all  the  land 
in  the  grant" — see  ordinance,  page  17 — ^''one  Charles 
Buck,  claiming  to  be  the  representative  of  Luttrell," 
in  1817  or  1818,  twenty  years  after  the  town  had 
been  laid  off  and  established,  many  years  after  the 
lots  had  been  sold,  set  up  claim  to  the  lands  in  the 
grant.  (He  Buck,  if  he  tvas  the  representative  of 
Luttrell,  had  some  shadow  of  right,  for  the  ordinance, 
from  the  proof,  appears  to  have  been  signed  by  Um- 
stead,  who  was  only  the  husband  of  the  widow  of 
LuttreU.)  Litigation  commences  between  Back  and 
those  holding  under  the  grant;  it  continues  until 
1825.  Alves  waits  patiently  and  anxiously  to  see  if 
Buck  ''can  succeed,"  and  never  breathes  a  syllable 
in  all  this  time  of  any  right  he  has.  The  people  be- 
come wearied  with  litigation  with  Buck ;  they  are 
anxious  to  "quiet  matters ;"  they  concoct  a  scheme 
to  buy  him  off;  they  become  ripe  to  do  so.  "Just  at 
this  point"  Alves'  claim  is  heard  of  for  the  first  time ; 
it  is  mentioned  to  the  man  Morris,  who  has  underta- 
ken to  settle  Buck's  claim.  It  is  urged  upon  the  peo- 
ple as  a  claim  similar  to  Buck's.  They  do  not  dis- 
criminate; have  not  the  means  or  information  to  do 
so;  are  heartily  tired  of  the  harrassments  of  law — 
harrassments,  if  the  appellant's  views  prevailed, 
growing  out  of  the  unauthorized  acts  of  Walter  Al- 
ves', the  ancestor  of  appellants,  and  under  whom 
they  claim — and  the  consequence  is,  they,  the  citi- 
zens, are  hurried  into  a  payment  of  money  to  Buck, 
and  a  conveyance  to  Alves,  (as  that  comes  easy,)  of 
the  public  grounds  dedicated  to  the  town.  An  act 
of  the  Legislature  is  procured,  by  means  easy  to 
guess  from  what  preceded ;  the  people  of  the  town, 
and  their  trustees,  are  persuaded  they  have  made  a 
capital  arrangement;  have  "bought  their  peace" 
easy.  Insidious  and  cautious  steps  are  taken  to  per- 
fect the  title  thus  acquired,  by  "acts  of  owne&shif," 
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Alvis,  &c.,  listing  for  taxation,  &c.  A  lease  is  given  to  every 
Town  of  Hkn-  squatter  or  keeper  of  a  lumber  or  woodyard,  that  is 
permitted  or  suffered  by  the  town  to  get  there. 
Meanwhile  the  four  hundred  and  fifty  acres  of  land 
greatly  increase  in  value  by  reason  of  the  town,  in- 
somuch that  a  large  portion  of  it  can  be  sold  by  the 
foot  as  ''town  lots."  The  territory  becomes  valua* 
ble,  ojJy  because  the  town  needs  it  for  the  enlarge- 
ment of  its  public  landings,  as  the  town  increases. 
Whereupon,  immediately  private  rights  are  ^^seritmdjf* 
urged,  and  this  deed  of  ^^ compromise i'*  and  its  attend- 
ant circumstances  of  "good  faith,"  legislative  acts, 
and  "acquiescence,"  are  dwelt  upon  with  great  unc- 
tion, to  show  that  the  resistance  of  Alves'  claim  to 
shut  the  town  out  from  the  river,  is  iniquitous  and  "a 
fraud."  The  conclusion,  from  this  short  summary  of 
proven  facts,  is  obvious. 

We  do  not  admit,  however,  that  the  ordinance  was 
invalid  in  any  respect.  "Richard  Henderson  &  Co.," 
to  whom  the  land  was  granted,  was  9^  firm  olco-parU 
nets;  the  land  was  a  joint  stock  concern ;  whether 
the  interest  therein  of  a  deceased  co-partner  de- 
scended to  his  heirs,  or  went  to  his  personal  repre- 
sentative, is  a  vexed  question  truly,  but  not  neces- 
sary to  settle  in  this  case.  The  lapse  of  time,  the 
recording  of  the  ordinance,  plat,  and  survey,  in  the 
proper  office,  the  deed  of  partition,  and  all  the  at- 
tendant circumstances,  authorize  the  court  and  the 
law  to  presume  any  grant,  conveyance,  power,  articles 
of  co-partnership,  or  other  legal  paper  necessary  and 
proper  to  make  valid  and  binding  the  ordinance,  and 
that,  too,  before  the  deed  of  compromise. 

Our  attention  has  just  been  called  to  the  brief  of 
appellants  counsel,  wherein  a  different  construction 
has  been  given  by  them  to  the  testimony  of  Mar- 
shall on  the  question  of  possession.  The  deposition 
of  this  witness  is  somewhat  obscure,  but  he  speaks 
of  but  one  inchsure^  and  we  are  satisfied  that  a  scm- 
tiny  of  his  deposition,  compared  with  the  other  testi- 
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mony  on  this  subject,,  will  satisfy  the  court  that  our      Alves,  Ac, 
statement  of  his  evidence  is  the  true  one.  Town  m  Hkn- 

The  counsel  for  appellants  also  remark  that  the  dbrsow. 
statements  in  James  Rouse's  two  depositions  ''can- 
not  be  reconciled."  This  witness  was  introduced  by 
appellants  to  prove  their  possession,  and  a  strict 
scrutiny  and  analysis  of  the  two  depositions  are  ask- 
ed in  justice  to  the  witness,  for  it  will,  we  think, 
show  no  discrepancy  or  contradiction  whatever  be- 
tween them. 

In  conclusion,  we  will  only  call  the  attention  of 
the  court  to  the  case  of  Buckner  vs»  the  town  of  Au- 
gusta^ in  1  Marshall^  page  9,  as  authority  on  the  sub- 
ject of  the  trustees'  recognition  of  Alves'  claim  by 
taxing  and  otherwise. 

We  do  not  perceive  that  it  is  overruled  by  the  case 
of  the  City  of  LouisviBe  vs.  the  BarJe  of  the  United 
StaieSy  in  3  B.  Monroe, 

And  we  will  also  ask  the  court's  attention  to  the 
significant  fact,  that  the  act  of  ratification  by  the 
Legislature,  relied  on  by  appellants — (session  acts  of 
1827,)  ratifies  and  legalizes  the  arrangement  only, 
"«>  far  as  it  effects  the  interests  of  the  parties  to  the  ar- 
rangemeni  or  compromise  cforesaidy 

We  pray  an  afiirmance  of  the  decree. 

Chief  Justice  Mamshall  delivered  the  opinion  of  the  Court.  «.    .. 

James  Alves,  claiming  to  own  and  to  have  been  for 
more  than  twenty  years  in  possession  of  the  land  be- 
tween the  Ohio  river  and  Water  street,  (reduced,) 
in  the  town  of  Henderson,  except  the  cross  streets 
running  to  the  river,  filed  his  bill  in  1850,  to  ei\join 
Vanzant  from  continuing  to  excavate  and  remove  the 
earth  on  a  portion  of  that  land  near  the  ri\  er.  .which 
he  claimed  to  be  doing  under  the  authority  of  the 
trustees,  who  having  been  brought  before  the  court 
by  Vanzant,  made  their  answer  a  cross  bill  against 
the  complainant,  asserted  the  right  of  the  town  in  the 
entire  slip  between  the  river  and  the  lots  fronting 
on  Water  street,  under  an  ordinance  of  Richard  Hen- 
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Alvbs,  &o  ,     derson  and  company,  establishing  the  town  according 

Town  ov  Hue-   to  a  plat,  -which  showed  that  said  slip  was  dedica- 

°"^'''         ted  to  the  use  of  the  town  and  the  public,  and  calling 

upon  the  complainant  to  exhibit  his  title,  they  pray 

that  the  title  of  the  town  may  be  quieted,  &c. 

Alves,  in  his  answer  to  the  cross-bill,  relies  upon 
various  deeds  purporting  to  convey  to  him  different 
interests  derived  from  some  of  the  original  members 
of  the  company  of  Richard  Henderson  and  company, 
to  which  company  the  Legislature  of  Virginia,  by  an 
act  of  1778,  to  be  found  in  3d  Littell's  Laws  of  Ken- 
tucky, 585,  had  granted,  by  the  name  of  Richard 
Henderson  and  company  and  their  heirs  as  tenants 
in  common,  and  without  further  designation  of  the 
grantees,  two  hundred  thousand  acres  of  land  on  the 
Ohio,  which  included  what  was  originally  called  "the 
Red  Banks,''  afterwards  known  as  the  town  of  Hen- 
derson, and  situated  on  the  Ohio  river  in  the  present 
county  of  Henderson.  And  he  relies  especially  up- 
on a  deed  of  1825,  purporting  to  be  made  by  the  cit- 
izens and  lot-holders  of  the  town  of  Henderson,  and 
to  convey  to  himself  and  others,  whose  interest  in 
the  slip  of  land  in  contest  were  afterwards  conveyed 
to  him,  besides  certain  portions  of  the  public  square, 
all  their  right,  title,  and  interest  in  and  to  Water 
street,  reduced  to  one  hundred  and  twenty -five  feet, 
which  description  seems  to  have  been  intended  to 
embrace  the  entire  river  front  between  Water  street 
reduced  and  the  river.  This  deed  was  in  fact  exe- 
cuted by  a  minority  of  the  holders  or  owners  of  lots 
at  its  date,  and  by  a  part  only  of  the  citizens.  It 
purports  to  be  made  in  consideration  of  certain  rights 
relinquished  by  Amelia  Alves,  the  heirs  of  Walter 
Alves,  (of  whom  James  Alves  was  one,)  and  Rich- 
ard G.  Hart,  as  made  by  a  deed  between  these  par- 
ties and  the  citizens  of  the  town  of  the  same  date. 
Which  deed,  last  referred  to,  conveys  the  right,  title, 
and  interest  of  the  grantors  in  certain  designated 
lots  and  in  the  streets,  except  the  part  between  the 
river  and  Water  street  reduced,  to  the  citizens  of  the 
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town,  and  states  its  consideration  to  be  the  relin-  Altm,  «tc., 
quishraent  by  the  citizens  as  evidenced  by  the  deed  Town  of  Hbh- 
from  them.  And  the  complainant  alleges  that  these  . 
deeds  were  made  in  compromise  of  a  claim  set  up 
by  him  and  others  under  Richard  Henderson  &  Co.; 
that  the  arrangement  was  made  with  the  consent  and 
approbation  of  all  the  citizens,  and  was  moreover 
ratified  by  an  act  of  the  Legislature  in  1827 ;  that 
all  ought  to  be  bound  by  it,  and  that  should  it  be  dis- 
regarded in  behalf  of  the  town,  great  injustice  will 
be  done  to  the  adverse  claimants,  and  especially  to 
himself,  as  their  claim  is  now  barred  by  the  statute 
of  limitations,  and  they  cannot  be  placed  in  stain  quo. 
He  shows  subsequent  conveyances  to  himself  from 
Amelia  Alves  and  the  heirs  of  Walter  Alves  and 
others.  He  relies  also  upon  his  alleged  possession 
ever  since  1825,  upon  leases,  transfers,  and  other  acts 
of  dominion  on  his  part,  on  his  continued  payment  of 
taxes  for  it  to  the  town,  and  on  the  recognition  of 
his  title  by  the  trustees,  in  fixing  the  amount  of  taxes 
to  be  charged  therefor.  James  Alves  having  died, 
the  original  and  cross-bills  were  revived  by  and 
against  his  executors  and  heirs. 

Upon  the  hearing,  a  decree  was  rendered  dissolv- 
ing the  injunction  which  Alves  had  obtained,  and 
forever  quieting  the  trustees  of  the  town  of  Hender- 
son, so  far  as  the  executors  and  heirs  of  Alves  are 
concerned,  in  the  possession,  use,  and  enjoyment  of 
the  territory  between  Front  or  Water  street  of  said 
toinrn  and  the  Ohio  river,  to  be  held  by  them  as  a 
public  common,  highway,  and  landing  for  the  use  and 
benefit  of  the  citizens  of  said  town.  And  the  case 
is  brought  to  this  court  by  the  representatives  of 
Alves. 

It  appears  that  as  early  as  June,  1797,  Gen.  Sam- 
uel Hopkins,  as  the  agent,  and  Thomas  Allen,  as  the 
surveyor,  of  Richard  Henderson  &  Co.,  laid  off"  the 
town  of  Henderson,  and  made  a  plat  of  it,  exhibit- 
ing and  defining  the  lots,  streets,  and  alleys,  a  large 
open  space  as  a  public  square,  and  the  space  between 
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Altw,  &c.,  the  river  aad  the  lots  fiH>ntiDg  towards  it  entirely 
Town  of  Hbn-  open  without  mark  or  division ;  which  plat,  with  the 
ordinance  now  to  be  notieed,  was  recorded  in  the 
Henderson  ccmnty  court.  In  August  of  the  year 
1797,  James  Hogg  and  John  Williams,  two  of  the 
original  members,  and  others,  elaimiog  to  represent 
other  members,  met  at  Williamsborough,  North  Car- 
olina, and  passed  an  ordinance  entitled,  ^'ordinance 
of  the  Transylvania  company,  conunonly  called  Rich* 
ard  Henderson  and  company,  directing  the  disposal 
of  tiie  town  of  Henderson  and  the  put  lots."  The 
first  sentence  is  as  follows :  '^Be  it  resolved  and  or* 
dained,  that  the  town  of  Henderson  and  all  the  land, 
]ots,  streets,  apportionments,  and  appointments  there* 
of,  lying  on  the  Ohio  river,  in  the  county  of  Chris- 
tian, (as  it  then  was,)  and  state  of  Kentucky,  as  laid 
off  and  surveyed  by  our  agent,  Samuel  Hopkins,  and 
our  surveyor,  Thomas  Allen,  agreeable  to  the  plat  or 
form  by  them  made,  and  to  us  returned  with  their 
certificate,  be  and  the  same  is  hereby  established.^' 
The  ordinance  then  goes  on  to  describe  more  par- 
ticularly the  manner  in  which  the  town  had  been  laid 
off,  to  give  and  grant  all  the  lands  located  in  said 
plats  for  the  purposes  of  the  town,  and  to  prescribe 
the  manner  and  terms  of  disposing  of  lots  by  the 
agent,  directing  donations  in  some  circumstances, 
also  prescribing  forfeitures  for  failure  to  improve, 
&c.,  and  reciting  the  probable  advantage  to  the  lands 
genercdly  frcnn  the  speedy  settlement  of  the  town. 
It  also  makes  formal  provisions  with  respect  to  the 
responsibility  of  their  agent,  that  he  shall  submit  his 
books  annually  to  the  inspection  of  commissioners, 
who  have  power  to  remove  him  for  cause ;  that  he 
shall  sell  and  convey  the  lots,  collect  the  proceeds, 
and  pay  ihem  over  in  proper  proportions  to  the  sev- 
eral persons  entitled,  or  their  private  agents,  dte., 
&c.  And  it  continues  the  agency  of  Samuel  Hop- 
kins, with  the  powers  above  stated.  The  oonclusioii 
of  the  instrument  is,  *4n  testimony  whereof,  we  tkie 
aforesaid  company  have  hereunto  set  our  hands  and 
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fieak  this  9th  day  of  August,  1797."     Then  follow     Al¥w,&o., 
the  names  and  seals  of  nine  persons,  the  original  Town  of  Bjbi- 
number  of  the  company,  of  which  names  four  are        t^^moh. 
identical  with  the  names  of  original  grantees,  own- 
ing originally  four-eighths  of  the  entire  grant ;  and 
one  other  is  the  name  of  Walter  Alves,  the  father  of 
the  complainant  James,  through  whom  he  derives  a 
considerable  part  of  his  interest,  from  John  Williams, 
James  Hogg,  and  Thomas  Hart,  whose  names,  (tha^t 
of  Thomas  Hart  by  attorney,)  are  all  signed  to  the 
ordinance.     The  fourth  name  identical  with  that  of 
an  original  grantee  entitled  to  one-eighth  of  the  grant, 
is  that  of  Nathaniel  Hart.     The  identity  of  name  ip 
connection  with  lapse  of  time,  and  the  notorious  acts 
done  under  the  ordinance,  would  authorize  the  as- 
sonotption  that  Nathaniel  Hart,  the  party  to  the  ordi- 
nance,  was  the  original  grantee  of  the  same  name. 
There  is  no  fact  or  suggestion  in  the  case  to  the  con- 
trary, unless  it  be  the  statement  of  James  Alves  in 
his  answer,  that  only  three  of  the  original  company 
were  alive  at  the  date  of  the  ordinance.     And  unless 
the  fact  known  to  one  member  of  the  court  to  hav/e 
been  proved  in  another  case,  having  no  connection 
with  this  and  not  referred  in  it,  that  Nathaniel  Hart 
died  in  1782,  is  to  operate  in  this  case,  it  must  be 
presumed  that  Nathaniel  Hart,  one  of  the  original 
grantees,  was  also  a  party  to  the  ordinance.     But  be 
this  as  it  may,  the  lapse  of  time  and  the  nature  of 
the  acts  done  under  the  ordinance,  not  only  justified 
the  assumption,  after  the  lapse  of  twenty  years,  and 
before  1825,  that  the  ordinance  and  the  signatures 
thereunto  were  the  genuine  acts  of  those  who  ap* 
pear  parties  to  it,  but  then  also  authorized  the  pre- 
sumption that  those   who  adopted  and  signed  it  in 
the  name  of  the  company  were  either  themselves  the 
company,  or  were  authorized  to  act  for  it.     And  it 
would  devolve  upon  those  who  deny  its  efficacy  as 
to  themselves,  to  make  out  in  proof  the  ground  of 
impeacfafaent.    It  is  to  be  observed  that  the  act  of 
1778  inakiag  the  grant,  does  not  name  the  individual 
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Alvzsi&c.,  grantees,  but  grants  the  two  hundred  thousand  acres 
Town  of  Hkn-  of  land  to  Richard  Henderson  &  Co.,  and  their  heirs 
as  tenants  in  common,  thus  apparently  making  or 
treating  them  as  a  quasi  corporation,  so  long  at  least 
as  the  original  grantees  survived  and  the  land  re- 
mained in  common.  What  regulations  the  original 
grantees  constituting  Richard  Henderson  &  Co.,  may 
have  made  for  determining  and  evidencing  the  will 
of  the  company  with  respect  to  its  common  interests, 
and  for  exercising  dominion  over  the  common  prop- 
erty, this  record  does  not  show.  But  it  is  to  be  pre- 
sumed that  an  act  so  important  and  so  formal  as  thie 
ordinance,  adopted  in  the  name  of  the  company,  and 
signed  and  sealed  in  such  a  manner  as  to  bind  the 
interests  of  the  actual  parties  to  it,  and  of  such 
others  as  they  had  a  right  to  bind,  and  to  which  sev- 
eral of  the  original  grantees  were  parties,  was  in 
fact,  as  it  purports  to  be,  the  act  of  the  company,  and 
as  such  binding  upon  all  its  members. 

As  to  all  persons  interested  in  the  grant  at  the  date 
of  the  ordinance,  and  who  were  then  sui  juris^  and 
who  had  acquiesced  in  it,  this  presumption  must  have 
prevailed  prima  fade  in  1825,  and  has  now  become 
almost  irresistible.  And  even  if  a  feme  covert  or 
infant  were  then  entitled  as  heirs  of  an  original  gran- 
tee, we  are  not  satisfied  that  such  an  interest  left 
by  the  ancestor,  involved  with  the  larger  interests  ot 
a  company  of  which  he  was  member,  and  to  whose 
acts  his  own  interests  were  subject,  should  not  also 
be  bound  by  the  acts  of  the  company  done  in  proper 
form  for  the  common  advantage,  and  of  wiiich  the 
infant  or  feme  covert  may  have,  in  common  with  others^ 
the  full  benefit. 

Independently  of  the  mere  value  of  the  land  on 
which  a  town  is  established,  its  settlement  and 
growth  necessarily  enhance  the  value  of  the  acya- 
cent  lands,  and  those  who  receive  the  benefit  of  this 
exhancement,  to  the  full  value  of  their  iirterests  in 
the  land  covered  by  the  town,  established  by  their 
co-tenants  on  a  minute  portion  of  the  eommon  land. 
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have  little  right  in  conscience,  (though  they  may  Alves,  &«., 
not  have  been  divested  of  their  title,)  if  they  repudi-  town  of  Hw- 
ate  the  authority  by  which  the  town  was  established,  pkwow. 
to  claim  at  the  same  time  the  land  within  it,  or  its 
value  enhanced  by  the  act  which  they  repudiate.  If 
they  concede  the  legality  and  efficacy  of  the  estab- 
lishment of  the  town,  they  must  also  concede  the 
rights  vested  in  it  and  its  inhabitants,  and  they  will 
be  entitled  of  course  to  their  just  proportion  of  the 
proceeds  of  sales  in  the  town.  Even  in  the  case  of 
mere  private  interests  held  by  tenants  in  common  of 
undivided  land,  if  one  co-tenant  appropriates  to  him- 
self a  specific  portion  by  occupation  and  improve- 
ment, or  by  sale  and  conveyance,  such  an  appropri- 
ation will  be  80  far  protected  in  equity,  that  if  there 
be  enough  of  the  other  common  lands  to  satisfy  the 
jost  claim  of  the  other  co-tenants  according  to  the 
original  condition  and  value  of  the  whole  uneffected 
by  the  labor  of  the  co-tenant  who  has  made  the  ap- 
propriation, they  will  be  thus  satisfied,  and  the  ap- 
propriation made  by  one,  though  at  first  without  an 
exclusive  right,  will  not  be  disturbed,  unless  it  be 
necessary  for  effecting  a  just  and  equal  partition. 
And  neither  femes  covert  nor  infants  are  exempt 
from  the  application  of  this  principle  of  equity. 

1 .  If,  therefore,  Mrs.  A.  Alves,  represented  to  have      i.  Where  om 

been  the  daughter  and  sole  heiress  of  William  John-   <>^^»«^«r*^  *®»- 
"  aota  m  commoB 

fiton,  an  original  grantee,  owning  one-eighth  part  of  aliens  part   of 
the  grant  to  Richard  Henderson  &  Co.,  was,  at  the   chaser  will  ^noi 

date  of  the  ordinance,  the  wife  of  Walter  Alves,  who  ??  d»fl«i»**>«d  to 

,  ,.  ,     ,  1         ,  ,    ,    his  possession,  if 

was  a  par^  to  the  ordmance,  and  signed  and  sealed  the  other  olaim- 

it,  either  in  virtue  of  her  interest,  or  of  that  and  oth-  SfitcUs  to  their 
ers  acquired  by  him ;  and  if,  not  being  bound  by  it,  interest  out  of 
ahe  repudiated  it  after  her  husband's  death,  still,  as 
the  ordinance  is  in  fact  an  appropriation  of  the  land 
included  in  the  town  of  Henderson,  by  those  who 
made  it,  first  to  themselves,  or  the  uses  appointed  by 
them,  and  then  to  the  purchasers  of  lots  and  the  in- 
habitants of  the  to^vn,  and  the  public,  there  is  still 
greater  reason  than  in  an  ordinary  case,  to  say  that 
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Altv,  &«.,  fliie  had  no  right  to  disturb  the  appropriation  of  the 
•Poww  OF  Rnw  land  included  in  the  town  established  by  her  co-ten- 
i —  ants,  and  held  and  improved  by  numerous  individu- 
als under  them,  unless  it  were  necessary  for  the  sat- 
isfaction of  her  just  and  equal  interest  in  the  com- 
mon land,  irrespective  of  the  peculiar  value  of  the 
land  in  the  town,  consequent  upon  its  appropriation 
as  a  town.  And  it  is  only  upon  this  condition  that 
the  Chancellor  would,  in  1825,  have  aided  her  in  the 
assertion  of  a  right  inconsistent  with  the  validity  of 
the  ordinance,  or  with  the  rights  acquired  under  it. 

But  it  is  not  proved  in  this  case,  as  we  understand 
the  record,  that  Amelia  Alves  was,  at  the  date  of 
the  ordinance,  either  an  infant  or  a  married  woman; 
nor  does  it  appear  that  her  full  interest  in  the  grant 
might  not,  in  1825,  have  been  satisfied  in  other  por- 
tions of  the  grant,  nor  that  it  had  not  been  so  satisfied, 
nor  that  she  had  not  received  her  just  proportion  of 
the  proceeds  of  the  sale  of  lots,  or  compensation  for 
her  portion  received  by  her  husband,  Walter  Alves, 
who  had  extensive  interests  in  the  grant ;  nor  in  fact 
is  it  shown  that  she  ever  repudiated,  or  attempted  to 
repudiate,  the  ordinance,  or  to  deny  the  authority  un- 
der which  the  town,  with  its  public  grounds,  was  es- 
tablished and  sold  and  conveyed  and  built  up,  or  that 
she  asserted  any  interest  in  opposition  to  it.  except 
as  it  may  be  inferred  from  her  execution  of  the  deed 
conveying  to  the  citizens  all  her  right,  title,  and  in- 
terest in  certain  lots,  perhaps  all  of  which  had  been 
sold  in  consideration  of  a  deed  executed  by  the  citi- 
zens, her  acceptance  of  which  implies  an  acknowl- 
ment  on  her  part  of  their  right  in  the  land  therein 
mentioned,  and  of  the  validity  of  the  ordinance,  and 
of  the  establishment  of  the  town,  under  which  alone 
they  pretended  to  have  any  interest. 

In  a  bill  filed  by  Walter  Alves  in  1817,  claiming 
from  Samuel  Hopkins  an  account  and  payment  of 
money,  the  proceeds  of  the  sale  of  lots  in  Hender- 
son, the  interest  of  Mrs.  Alves,  in  whose  right  the 
claim  is  in  part  made,  is  stated  as  being  one-sixteenth 
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— that  is,  one-half  of  the  eighth  heW  originally  by  ^*'^^  *'*^* 
her  father,  William  Johnston.  Walter  Alves  also  Town 
claimed,  in  his  own  right,  portions  of  the  interests  of  _ 
John  Williams,  James  Hogg,  and  Thomati  Hart,  all 
of  whom,  as  well  as  himself,  were  parties  to  the  or- 
dinanee,  and  thereby  conelosively  bound  their  interests 
into  whosoever  hands  they  might  afterwards  come. 
Two  thoneand  dolhirs  were  paid  by  Hopkins  to  the 
order  of  Walter  Alves,  daring  the  progress  of  this 
suit,  which  was  afterwards  discontinued.  If  is  the 
interests  of  these  parties,  derived  prtneipally  throngh 
Walter  Alves,  and  all  by  acts  snbieqiient  to.the  date 
of  the  ordinance,  that  James  Ahres  and  others  con-^ 
veyed,  or  attempted  to  convey,  to  the  citizens,  who, 
or  the  town,  already  had  a  better  title  to  them  than 
he  had  to  the  interests  of  Williams,  Hogg,  Thomas 
Hart,  and  Walter  Alves.  Richard  G.  Hart,  who  was 
also  a  grantor  in  the  deed  of  1825  to  the  citizens,  and 
a  grantee  in  their  deed,  was  a  co-complainant  with 
Walter  Alves  in  the  bill  of  1817,  and  claimed  fot 
himself  and  co-heirs,  whom  he  jNTofessed  to  repre- 
sent, the  interest  of  their  father,  Nathaniel  Hart,  ao 
original  grantee,  entitled  to  one^eighth.  The  bill 
contains  a  full  recognition  of  the  validity  of  the  or^ 
dinance,  and  the  agency  of  Hopkins,  and  corroba- 
rates,  as  to  Richard  G.  Hart,  the  presunvptions  be- 
fore mentioned.  He  afterwards  conveyed  bis  inter^ 
est  in  the  river  front  to  James  Alves,  as  did  also  Wm. 
Hart,  claiming  to  be  an  heir  of  David  Hart,  an  orig- 
inal grantee  of  the  Henderson  grant,  entitled  to  one- 
sixteenth.  He  too  was  a  party  to  the  bill  of  1817. 
In  1840  James  Alves  also  procured  a  conveyance  of 
the  interest  of  Burton,  residuary  legatee  of  John 
Williams  in  the  entire  grant.  These  deeds  recite 
small  considerations,  and  in  fact  passed  nothing  in 
the  town,  except  such  interest,  if  any,  as  Richard  G. 
Hart  acquired  in  the  space  between  the  river  and 
Water  street  reduced,  under  the  deed  of  the  citizens. 
Did  any  right,  title,  or  interest  pass  by  the  deed  of 
1825,  purporting  to  be  from  the  citizens  and  lot-hold- 
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Al?m,  kc,      era   of  the   town  of  Henderson  ?    What  right  had 
Town  of  Hbn-   they  in  the  public  square,  and  in  the  space  between 

_?5??!?i__    Water  street  reduced  and  the  river?    With  regard 

to  the  public  square  we  need  not  pursue  the  inquiry 
farther  than  to  say,  that  whether  anything  passed  by 
the  deed  or  not,  the  portions  of  it  claimed  under  the 
deed  having  probably  been  suitable  for  private  ap- 
propriations, may  be  presumed,  after  a  lapse  of  twen- 
ty-five or  thirty  years,  to  have  been  taken  possession 
of,  and  so  appropriated  to  the  exclusive  use  of  individ- 
uals claiming  under  the  deed  as  to  have  acquired  a  ti- 
tle against  the  town,  by  length  of  possession.  There 
^  being  no  proof  to  the  contrary,  it  may  be  presumed 

that  the  grantees  in  the  deed  from  the  citizens  have 
in  this  way  realized,  under  color  of  that  deed,  prop- 
erty of  considerable  value. 

With  regard  to  the  land  between  the  river  and 
Water  street,  the  dedication  of  which  to  the  use  of 
the  town  and  the  public,  so  far  as  those  who  estab- 
lished the  town,  or  ratified  that  act,  could  do  it,  is  so 

manifest  that  we  have  not  stopped,  and  shall  not  now 
stop,  to  demonstrate  it.  The  right  of  the  citizens 
and  lot-owners  was  a  mere  right  to  use  and  keep  it 
open  as  a  common  or  highway,  or  as  it  is  described 
in  the  deeds  of  1825,  a  street,  for  access  to  the  river, 
and  for  all  the  public  purposes  to  which  such  a  space 
between  the  lots  and  a  navigable  river,  running 
along  the  front  of  the  town,  could  be  appropriately 
used  by  the  citizens  of  the  town,  and  the  general 
public,  so  far  as  any  person  or  persons  might  have 
occasion  so  to  use  it.  And  as  the  property  of  the 
town,  it  was  under  the  general  control  and  superin- 
tendence of  the  trustees,  for  its  preservation  and  im- 
provement, and  for  wharfage,  and  other  appropriate 
profits,  for  the  benefit  of  the  town. 

It  was  decided  in  Buckner  vs.  Trustees  of  Augusta^ 

9.  A  portion    1  A.  K,  Marshall,  9,  that  trustees  of  a  town  had  no 

of  (ho  Smpany   "S^^t  to  alien  or  convey  such  property,  from  the  uses 

to    whom    tiie   to  which  it  was  dedicated.     And  the  same  doctrine 

oallod  Hender'   has  been  held  ever  since,  and  has  been  repeatedly 
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recognized  by   this  court.     Of  course  the  action  of     Alves,  &c., 

the  trustees  upon  the   valuation  of  this  property  for  Town  of  Hen- 

taxes  charged  to  Alves,  did  not  conclude  the  town  as        derbow. 

to  the  title  ;  and  especially  when  Alves  claimed  that  Q^/'LSrJ^i^^® 

the  estimates  should  be  low,  because  his  title  was  of  Kentucky,  p, 

disputed.     We  think  it  very  clear  that  a  conveyance  dinancel  set  °a- 

from  a  portion,  and,  as  we  are  inclined  to  think,  even  part  a  portion  of 

,7    A    ,         .  .  ,  „     .  .  the  grant  fop  the 

from  all  of  the  citizens,  must  be  equally  inoperative,   townof  Hender- 

Itis  as  public  property  that  the  citizens  of  the  town,  ^°*foJth*in^*J 

and  all  others,  have  the  right  to  use  such  property,   plat,  in  which 

The  right  of  individuals  in  it  is  a  mere  right  to  use  it,  Btreete.^lleyal 

in  subordination  to  the  public  right.     This  right  of  hej'J  ^"J^^^^'^^^ 

Qse  belongs  equally  not  only  to  lot- holders  but  to  all  public  grounds, 

inhabitants,  and  to  all  individuals  of  the  State,   ac-   anrlho  "^pace 

cording  to  their  various  necessities  or  convenience;  between     the 

,  .     .  .    ,  ,  .   ,     ,     ,  n  „  lots  and  the  O- 

and  it  IS  a  nght  which  belongs  to  future  as  well  as  hio,  were  dedl- 

to  present  lot-holders  and  inhabitants.  If  one  citi-  ^^  ^  P'^^^^® 
zen  or  lot-holder  should  attempt  to  convey  his  indi- 
vidual right  to  another,  it  is  difBcult  to  conceive  that 
his  own  right  to  the  use  would  be  diminished ;  and 
even  if,  by  estoppel  or  otherwise,  it  should  be  extin- 
guished, we  do  not  perceive  that  this  could  operate 
to  enlarge  the  right  of  the  grantee,  who  had  already 
as  much  right  in  the  proper  uses  of  the  street  or  com- 
mon as  he  can  have  or  enjoy,  and  as  every  other  citi- 
zen also  had.  And  if  it  were  admitted  that  all  the 
inhabitants  could,  by  their  joint  deed,  destroy  or  ex- 
tinguish the  public  right,  which  we  do  not  admit,  it 
seems  to  be  evident  that  a  conveyance,  by  any  num- 
ber less  than  the  whole,  could  not  affect  the  rights  of 
those  who  did  not  convey,  and  could  not  change  the 
nature  or  the  character  of  the  property,  which  would 
still  remain  dedicated  to  the  common  and  public  use 
of  all  others,  if  not  of  those  who  made  the  deed ; 
whence  it  follows  that  a  conveyance,  or  attempted 
conveyance,  of  this  right,  by  any  portion,  would  not 
enlarge  the  rights  or  interest  of  the  grantee ;  and 
when  it  is  considered  that  the  right  of  use  pertains 
to  the  larger  public,  outside  of  the  town,  and  to  all 
persons  in  it,  without  regard  to  age  or  sex,  or  disabil- 
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Alvm,  &o  ,  i^y^  there  seemB  to  be  no  way  of  extingukhing  this 
TowH  OP  Hmh'  common  right,  by  the  act  of  individual  citizeiia, 
— °**'^"' —  while  the  town  itself  remains.  We  are  satisfied, 
therefore,  that  the  deed  of  1825,  ezecated  by  a  mi- 
nority of  the  lot-holders,  and  by  a  part  only  of  the 
citizens,  passed  nothing  to  the  grantees,  and  invest- 
ed them  with  no  rights  in  addition  to  those  which  they 
before  bad.  And  as  the  act  of  the  Legislature  of 
Jan  nary,  1827 — Session  Acts^  50 — ratifies  the  arrange* 
ment,  of  which  this  deed  was  a  part,  so  far  only  as 
it  affected  the  interest  of  the  parties  to  it,  the  deed, 
however  efficacious  it  may  have  been  made  as  be- 
tween the  parties,  is  even,  under  the  operation  of  the 
statute,  wholly  ineffectual  as  toother  parties;  and 
as  all  who  were  not  parties  have  precisely  the  same 
rights  which  they  would  have  had  if  the  deed  had 
not  been  made,  for  no  one  derives  from  the  makers 
of  the  deed  the  right  to  use  the  streets  and  public 
grounds  of  the  town,  it  follows,  that  even  under  the 
operation  of  the  act,  if  it  be  operative  at  all,  the 
grantees  acquired  no  right  to  use  the  public  grounds 
to  the  exclusion  of  other  individuals,  or  of  the  pub- 
lic. Even  if  the  act  be  effectual  to  reduce  the  width 
of  Water  street  to  125  feet,  it  does  not,  in  so  doing, 
profess  to  revoke  the  dedication,  nor  was  it  compe- 
tent for  the  Legislature  to  do  so,  since  that  would 
have  been  taking  away  the  property  of  the  town  and 
its  citizens. 

It  is  however  contended,  that  although  the  deed 
3.  It  is  not  was  not  executed  by  all  it  was,  in  fact,  approved  by 
thecitizenflof  a  all  the  citizens ;  that  all  derived  the  benefit  of  the 
to^nuiaSertoMi   arrangement  and  compromise,  of  which  it  was  a 
xpdindual    the  part;  and  that  from  lapse  of  time,  and  general  ac- 
ciusive'uae  of]  quiescence  of  the  citizens  in  the  claim  and  posses- 
ions ^and^^^ubUc   ^^^^  ^^  James  Alves,  under  the  compromise  and  deed 
grounds  dedica-   of  the  citizens,  it  should  be  presumed  that  they  ad- 
the  publiV^  ^    mitted  and  assented  to  his  title,  and  to  the  legisla- 
tive act  by  which  it  was  confirmed.     But  if  it  be 
doubtful  as  to  the  effect  of  a  deed  executed  by  all  of 
the  male  adults  of  the  town,  it  seems  entirely  certain 
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that  mere  acquieecence  in  the  deed  which  could  af-  Alves  Ac, 
feet  only  the  rights  of  the  parties  to  It,  and  purport-  Town  op  Hej*- 
ed  nothing  more,  could  not  give  to  it  a  more  extcn-  '*''^^^' 
flive  operation.  The  same  remark  applies  to  the  act 
of  the  Legislature,  which,  besides  reducing  Water 
street,  which  might  only  distinguish  it  from  the  resi- 
due of  the  common  property,  ratified  the  arrange- 
ment or  compromise  so  far  only  as  it  affected  the 
rights  of  the  parties  to  it.  There  is,  however,  no  ev- 
idence that  this  act  was  passed  on  the  general  appli- 
cation of  the  town,  or  that  at  its  date,  or  any  time 
since,  either  its  existence  or  its  terms  were  known  to 
all  OP  a  majority  of  the  inhabitants ;  nor  is  there  any 
evidence  of  universal  acquiescence  in  the  claim  or 
possession  of  Alves,  or  of  such  possession  on  his  part 
ae  excluded  the  public  from  the  actual  use  of  all 
portions  of  the  land  now  in  contest,  and  as  might,  by 
a  continuance  for  twenty  years,  defeat  the  public 
right  and  perfect  his  own. 

It  is  true  that  since  about  the  year  1828,  James  4.  A  citize" 
Alves  having  acquired  from  the  claimants  under  the  endosi^J^'and 
deed  of  the  citizens,  or  most  of  them,  their  interest  holdingadveree- 
in  the  slip  between  Water  street  reduced  and  the  years,  may  ac- 
river,  has  cither  occupied  or  leased  or  sold,  under  ^^^  to^a^TOr- 
claim  to  the  whole,  certain  defined  portions  of  it.  tion  of  the  pub- 
Before  the  commencement  of  this   claim   however,  ij^^d^to  public 

and  during  the  entire  period  since,  the  town,  its  in-  use,  but  the  poB- 
•     .  .  .  .   .      ,  ,      ,  .  ,     ,  ,  ».      sesfflon  and  use 

habitants,  its  mumcipal  authorities,  and  the  public  must  be  adyerse 

generally,  according  to  their  necessities  and  occa-  *{J^*^e,  "*®  ®*" 
sions,  have  made  the  appropriate  use,  and  exercised 
the  appropriate  acts  of  ownership  over  all  accessible 
public  portions  of  the  same  slip  or  river  front  which 
were  not,  at  the  time,  in  the  adverse  possession  of  Al- 
ves, or  those  claiming  under  him,  by  exclusive  occu- 
pancy, or  by  actual  inclosure,  by  which  the  public  or 
common  use  was  actually  excluded.  With  the  excep- 
tions thus  indicated  the  inhabitants  and  others  have, 
at  all  times,  used  this  space  at  pleasure,  not  only  for 
common  access  to  the  river,  but  by  digging  and  haul- 
ing away  sand  from  the  banks,  by  loading  and  ua- 
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Alvkb,  &c.,      loading  boats  at  any  part  of  the  shore,  by  using  it  for 
Town  of  Hen-   building  and  launching  boats,  and  by  collecting,  un- 
der the  authority  of  the  town,  wharfage  from  boats 
landing  and  lying  at  any  place  on  the  shore  from  the 
upper  to  the  lower  end  of  the  town.     And  with  the 
exceptions  before  made  there  has  been  no  difference 
in  the  manner  and  extent  of  these  uses,  before  and 
since  the  arrangement  of  1825,  unless  it  be  that  the 
charge  of  wharfage  had  not  previously  been  made. 
This  being  the  appropriate  uses  by  which  the  public 
right  to  the  space  in  question,  as  being  dedicated  to 
the  use  of  the  town  and  the  public,  for  a  street  or 
common,  would  be  properly  ast^erted  and  maifitain- 
ed,  we  think  it  is  entirely  clear  that  the  public  right 
could  not  be  ousted  by  a  mere  claim  of  title  or  pos- 
session, or  by  anything  less  than  an  actual  private 
occupancy  or  exclusive  use,  evidenced  by  inclosure, 
and  that  it  could  not  be  defeated  except  by  a  con- 
tinued adverse  occupancy,  or   exclusive   possession 
thus  evidenced  during  twenty  years  before  the  asser- 
tion of  the  public  right  by  suit  or  action.     To  this 
extent  only  is  it  understood  that  in  the  case  of  Roto- 
arCs  ex'ors.  vs.  Portland^  8  B.  Monroe^  259,  the  public 
right  was  beld  to  be  barred  by  an  adverse  possession 
of  twenty  years.     Applying  this  test  in  the   present 
case  we  are  satisfied,  from  a  careful  examination  of 
the  testimony,  that   although  there  may  be  certain 
poi*tions  of  land  between  the  river  and  Water  street 
reduced,  of  which  there  has  been  such  a  possession 
as  bars  the  public,  and  although  some  of  them  may 
have  been  held  under  claim  derived  from  Jas.  Alves, 
there  was  not,  at  the  commencement  of  this  suit,  in 
October,  1850,  or  at  the  time  of  filing  the  answer  of 
James  Alves  to  the  cross-bill  of  the  trustees,  in  1852, 
any  part  of  the  disputed  land  then  in  the  possession 
of  himself  or  his  tenants,  by  inclosure  or  actual  oc- 
cupation, which  had  been  so  in  possession,  continu- 
ally, for  twenty  years  preceding  either  of  these  dates. 
The  owners  or  claimants  of  any  portions  of  the  land 
of  which  there  may  have  been  an  exclusive  posses - 
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«ion  at  the  commencement  of  this  litigation,  not  be-     Altes,  &c., 
ing  before  the  court,  or  parties  to  this  suit,  except  Towm  of  Hwi- 
James  Alves,  and  his  representatives  since  his  death,         ^'*'^"' 
the  interests  of  no  others  are  affected  by  the  decree, 
which,  under  the  views  expressed  in  this  opinion,  is 
deemed  correct; 

On  the  whole  case  it  appears,  that  of  the  interests 
set  up  by  Alves  and  other  claimants  in  1825,  all 
were  either  bound  by  the  ordinance,  and  the  acts 
done  under  it,  or  barred  by  time,  unless  the  doubtful 
interest  of  Mrs.  Amelia  Alves  be  an  exception. — 
Doubtless  the  assertion  of  a  large  claim  by  Alves 
and  others,  against  the  town,  just  when  the  citizens, 
to  get  clear  of  the  harassment  and  unfavorable  in- 
fluences of  a  litigation,  in  which  they  had  been  in- 
volved by  another  claimant,  had  agreed  to  quiet  his 
claim  by  a  compensation  in  money,  produced  an 
alarm  for  their  interests  and  those  of  the  town,  un- 
der which  many  of  them,  for  the  sake  of  peace,  and 
to  avoid  a  litigation  which,  in  any  event,  would  re- 
tard the  growth  of  the  town,  were  willing,  without 
much  investigation,  to  purchase  quiet  and  repose  by 
the  alienation  of  portions  of  the  public  property.  If 
they  had  not  the  power  to  do  this,  and  if,  as  we  have 
decided,  their  deed  was  ineffectual  for  the  purpose, 
it  has  not  been  made  manifest  in  this  case  that  they 
obtained  much  advantage  by  the  conveyance  of  Al- 
ves and  others  to  the  citizens.  At  any  rate,  before 
it  could  be  assumed  that  the  nullity  or  the  nullifica- 
tion oi  the  deed  from  one  party  to  the  compromise, 
operated  as  a  great  hardship  upon  the  other,  because 
he  cannot  now  be  placed  in  statu  qu/o^  it  should  be 
shown  that  something  substantial  passed  from  that 
party  in  the  compromise,  and  that  no  fair  compensa-  • 

tion  has  been  received  for  it  under  color,  and  by  the 
conceded  operation  of  the  void  deed.  But  nothing 
of  this  appears.  It  is  not  shown  that  even  Amelia 
Alves  had  any  claim  available  against  the  town,  or 
that  she  intended  to  assert  any  by  litigation,  or  that 
there  would,  in  fact,  have  been  any  litigation  upon 
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NixoM  the  claims  involved  in  the  compromise.     Nor  is  it 

Jagk/^.       shown  that  nothing  considerable  has  been  realized 
under  the  deed  from  the  citizens,  or  that  what  has 
been  claimed  under  it  can  be  restored. 
Wherefore,  the  decree  is  affirmed. 


Case  12.  Nixon  v8^  Jack^  &c. 

P«T.  Eq.  appeal  from  KENTON  CIRCUIT. 

1.  Petition  in  equity,  filed  against  Jack  &,  Co.,  consisting  of  Jack, 
Goodall,  Dean,  and  Haven,  attaching  a  tract  of  land  in  Lewis 
county  ;  process  served  on  Jack  and  Haven — the  other  defendants 
non-residents— and  dismissed  by  the  Circuit  Court:  held  that  plain- 
tiff was  entitled  to  judgment  against  the  defendants  served  with 
process  in  the  county  where  the  suit  was  brought.  {Ltmsdale  vt. 
MUcheU,  14  B.  Monroe,  348.) 

3.  The  93d  section  of  the  Code  of  Practice  has  no  application  to  a  case 
of  an  attachment  sued  out  in  one  county,  where  defendant  is  serv- 
ed with  process,  and  seeking  the  sale  of  land  in  another  county; 
but  such  proceeding  is  governed  by  the  106th  section,  which  au- 
thorises the  action  to  be  brought  in  any  county  where  the  defend- 
ant resides  oris  served  with  process. 

3.  By  section  474  a  judgment  creditor,  having  an  ezeoution  returned 

"no  property  found,"  may  institute  equitable  proceeding  in  the 
court  from  whence  the  execution  issued,  or  in  the  court  of  any 
county  in  which  the  defendant  resides  or  is  summoned. 

4.  The  question  whether  two  witnesses  is  necessary  to  overturn  the 

statements  of  an  answer,  under  the  Code,  stated  but  not  decided. 

5.  A  witness,  though  party  to  the  suit,  having  no  interest  however  in 

the  questions  in  issue,  held  competent  to  testify. 

The  facts  of  the  case  are  stated  in  the  opinion  of 
the  Court.    Rep. 

»  Benton  4*  Kinkeadj  and  Moore  ^  Wallace,  for  appel* 

lant — 
We  eii|)pose  the  Kenton  Circuit  Court  had  jurifl^ 
diction  of  the  case,  under  the  106th  section  of  the 
Code.  One  of  the  defendants,  Haven,  resides  in 
that  county,  and  in  that  county  Haven  and  Jack  were 
served  with  process.    That  section  provides :  ^'That 
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every  other  action  may  be  brought  in  any  county  in         ffnutn 

which   the  defendant,  or  one  of  several   defendants        Jack,  &c. 

resides  or  is  summoned."     The  jurisdiction   is  un- 

doubted,   unless  some  other  section  requires  the  ac« 

tion  to  be  brought  in  the  county  where  the  lajid  lies. 

The  93d  section  requires  the  action  ''to  be  brought  in 

the  county  in  which  the  subject  of  the  action,  or  some 

part  thereof,  is  situated" — (dd  sub-section,)  ''for  the 

sale  of  real  property  under  a  mortgage,  lien,  or  oth* 

er  incumbrance  or  charge."     We  do   not  proceed 

under  this  section.     We  suppose  it  only  applies  to 

such  incumbrances  as  exist  before  .the  commence* 

mentof  this  action.    We  are  not  proceeding  "to  en* 

force   a  mortgage,  lien,  or  other  incumbrance   or 

charge."     We  seek  to  charge  the  land  by  the  attach* 

ment,  which  had  no  existence  prior  to  the  institution 

of  the  suit.     The  recovery  of  the  debt  is  the  object 

of  the  suit;  and  to  give  judgment  for  the  debt  the 

jurisdiction  is  not  questioned. 

The  same  reasoning  applies  to  section  105  of  the 
code,  which  provides  that  suit  may  be  brought 
against  a  non-resident  in  any  county  in  which  there 
may  be  property  of  the  defendant,  or  debts  owing  to 
the  defendant. 

The  jurisdiction  is  clearly  made  out  by  the  ser* 
vice  of  process,  and  residence  in  the  county  where 
the  suit  is  brought  of  some  of  the  makers  of  the  note; 
and  having  jurisdiction  for  one  purpose,  has  it  for 
all  purposes.  This  is  still  more  obvious  from  the 
very  general  and  comprehensive  language  of  the 
22l8t  section  <^  the  code ;  which  provides,  "that  the 
plaintiff  in  a  civil  action  may  at  or  before  the  com* 
mencement  thereof,  have  an  attachment  against  the 
property  of  the  defendant."  For  the  reasons  there- 
after stated,  and  the  fact  that  non-residence  is  one 
ground  of  the  attachment.  Certainly  under  the 
106th  section  suit  could  have  been  brought  against 
the  makers  of  the  note,  though  they  were  all  non-res- 
idents, and  service  of  process  on  them  in  Kenton,  or 
any  one  of  them  gave  the  court  jurisdiotijon,  and 
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Nixon  having  jurisdiction   could  issue  attachments  to  any 

Jack/&c.  county  in  the  state.  It  cannot  prejudice  the  case 
that  the  attachment  was  asked  at  the  institution  of 
the  suit. 

The  first  ground  of  demurrer  specified  in  section 
120  of  the  Code  of  Practice,  "that  the  court  has  no 
jurisdiction  of  the  person  of  the  plaintiff  or  subject 
of  the  action."  Section  123  provides  that,  "where 
any  of  the  matters  enumerated  in  section  120  do  not 
appear  upon  the  face  of  the  petition,  the  objection 
may  be  taken  by  answer.  If  no  such  objection  is 
taken,  either  by  demurrer  or  answer,  the  defendant 
shall  be  deemed  to  have  waived  the  same,  except 
only  the  objection  to  the  jurisdiction  of  the  court 
over  the  subject  of  the  action,  and  the  objection  that 
the  petition  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  In  this  case  there  was  no 
demurrer,  and  there  not  being  "the  subject  of  the 
action,-'  there  can  be  no  doubt  that  the  court  had  ju- 
risdiction, and  the  defendants  must  be  deemed  to 
have  waived  all  objections  thereto. 

The  pleadings  under  the  code  being  all  sworn  to 
by  the  parties,  the  rule  which  required  two  witness- 
es to  counteract  the  denial  of  an  answer,  has  no  ap- 
plication, and  does  not  apply  in  this  case. 

The  money  having  been  paid  by  Jack  &  Co.,  and 
the  conveyance  being  to  McLean,  the  latter  holds  in 
trust  for  the  former,  who  paid  the  price.  (2  Stones 
Equity,  1201;  Perry  vs.  Head,  1  Mar,  47.) 

Whatever  may  be  Haven's  condition,  Fry  is  a 
competent  witness.  By  section  670  of  the  Code  of 
Practice,  "persons  interested  in  an  issue  in  behalf  of 
themselves,  and  parties  to  an  issue  in  behalf  of  them- 
selves, or  those  united  with  them  in  the  issue,"  are 
declared  incompetent.  Fry  occupies  neither  of  the 
positions  specified,  and  was  therefore  competent,  and 
it  was  error  to  exclude  his  testimony. 

Whatever  may  be  the  conclusion  of  the  court  in 
regard  to  other  branches  of  the  case,  the  plaintiff  was 
certainly  entitled  to  judgment  against  Jack  and  Ha- 
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ven,  who  were  served  with  procesB  in  the  coimty         Miw>« 
where  the  suit  was  brought.     (See  Code  of  Praclice^       Jmx,  Ito. 
sections  308,  398,  402.) 

But  if  it  was  proper  to  dismiss  the  suit,  it  should 
have  been  without  prejudice  to  another  action.  (Ber^ 
fy.&c.j  vs.  Rogers,  4^.,  2  BM^  316;  foster  vs.  Huntf 
4«.,  3  lb.  33;  Miller  vs.  BaB,  ^.,  3  Monroe,  243; 
Lewis  vs.  Forbes'  heirs,  .4  /.  /.  Marshall,  190;  3  Bibb^ 
229;  13  B.  Man.,  170. 

There  was  no  personal  service  on  McLean. 

/  W.  Stevenson,  for  McLean — 

Argued  that  the  decree  as  to  McLean  was  correct. 

1.  The  court  had  no  jurisdiction.  In  a  case  seek- 
ing to  subject  the  land  of  a  non-resident  before  pas- 
sage of  the  Code,  the  suit  must  be  in  the  county 
where  the  land  lay.  If  effects  were  to  be  subjected, 
in  the  county  where  the  effects  were  found,  or 
the  defendant  was  found.     (13  B.  Mon.,  208.) 

There  was  no  personal  service  on  McLean,  and  the 
land  lies  in  Lewis  county. 

By  the  Code  of  Practice  it  is  expressly  provided 
that  ^'actions  for  the  sale  of  real  property  under 
mortgage,  lien,  or  other  incumbrance  or  charge," 
must  be  brbught  in  the  county  in  which  the  subject 
of  the  action  or  some  part  thereof  lies.  {Code  of 
Practice, section  93,  page  26.)  But  it  is  argued  that 
because  Jack  and  Haven  were  each  summoned  ia 
the  county  where  the  suit  was  brought,  that  gave  th^ 
court  jurisdiction.  Were  this  true,  the  whole  pur- 
pose of  the  Code  would  be  defeated;  a  party  would 
only  have  to  assign  a  note  or  make  a  nominal  defen- 
dant to  defeat  the  use  and  salutary  purposes  of  the 
enactment.  It  is  supposed  that  provision  was  for  the 
protection  of  purchasers  of  real  estate.  That  the 
records  ^of  the  county  in  which  the  land  is  situated 
should  show  the  evidences  of  title.  An  attachment 
is  in  every  sense  an  incumbrance  and  charge. 

vol/.  XVI.         12 
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NwoN  2.  On  the  merits  of  the  case.   McLean  denies  that 

Jack,  *c.  6ver  Jack  &  Co.,  had  any  interest  in  the  land  attach- 
ed,  or  that  he  holds  the  same  in  trust  for  them.  There 
is  no  proof  on  the  subject  except  the  testimony  of 
Haven  and  Fry,  who  are  both  incompetent  witness- 
es. Minor,  the  other  witness,  details  mainly  what 
he  heard  from  others ;  but  if  his  evidence  was  direct- 
ly in  point,  it  could  not  avaiL  There  are  facts  and 
circumstances  corroborating  his  statements,  and  the 
rule  which  requires  two  witnesses,  or  one  and  cor- 
roborating circumstances  to  overturn  the  denials  of 
the  answer  is  not  changed  by  the  code  as  plaintiffs 

-  aounsel  suppose. 

As  to  the  error  alleged  in  not  rendering  a  personal 

I  judgment  against  Haven  and  Jack,  McLean  has  no 

interest. 

I       Jadge  SiHPBON  delirered  the  opinion  of  the  Court. 

This  action  was  brought  by  the  plaintiff,  Nixon « 
in  the  Kenton  Circuit  Court.  He  alleged  in  his  pe- 
tition that  he  was  the  holder  of  a  note  for  $3,019  03 , 
which  was  executed  on  the  10th  day  of  December, 
1851,  to  Samuel  Cloon,  by  the  firm  of  James  P.  Jack 
&  Co.,  and  which  had  been  assigned  to  him  by  Cloon 
the  payee  thereof;  that  at  the  time  said  note  was 
executed  the  defendants.  Jack,  Goodall,  Dean,  and 
Haven,  constituted  the  firm  of  Jack  &  Co.,  and  that  no 
part  of  the  said  debt  had  been  paid.  H^also  al- 
leged that  the  firm  of  Jack  &  Co.,  owned  a  tract  of 
land  in  Lewis  county  in  this  state,  which  had  been 
conveyed  by  Bush,  the  former  owner  thereof,  to  the 
defendant  McLean,  who  held  it  in  trust  for  them, 
they  having  paid  all  the  purchase  money ;  and  that 
the  deed  to  McLean  was  fraudulent  and  void  as  to 
the  creditors  of  Jack  &  Co.  He  also  states  that 
when  the  land  was  purchased  and  conveyed  to  Mc- 
Lean, the  firm  of  Jack  &  Co.  was  composed  of  the 
same  members  of  which  it  was  constituted  at  the 
date  of  the  note,  with  the  exception  of  Dean,  whose 
place  in  the  firm  was  then  occupied  by  the  defend*- 
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ant  Pry,  who  was  entitled  to  one-fourth  of  said  tract 
of  land,  and  therefore  the  plaintiff  only  sought  to 
subject  the  other  three-fourths  thereof  to  the  pay- 
ment of  his  demand. 

Process  was  executed  in  the  county  where  the  ac- 
tion was  brought  on  the  defendants  Haven  and  Jack, 
and  the  other  defendants  were  proceeded  against  as 
•Don  residents. 

The  defendant,  McLean,  filed  his  answer,  in  which 
he  claimed  at  his  own  property  the  land  in  Lewis 
county,  conveyed  to  him  by  Bush,  and  denied  that 
the  purchase  money  had  been  paid  by  the  firm  of 
Jack  &  Co.,  or  that  they  had  any  interest  in  the 
land. 

The  Circuit  Court  having  dismissed  the  plain tifi^'s 
petition,  without  even  rendering  a  judgment  in  his 
favor  against  the  defendants  who  were  served  with 
process,  he  has  appealed  to  this  court. 

The  plaintiff*  was  entitled  to  a  personal  judgment 
against  the  defendants  who  had  been  served  with 
process,  even  if  he  failed  to  establish  his  right  to 
subject  the  property  attached  to  the  payment  of  hia 
debt.  If  he  were  not  entitled  to  any  equitable  re- 
Kef,  still,  as  he  had  a  right  to  a  personal  judgment 
against  part  of  the  defendants,  the  court  erred  in  dia- 
missing  his  petition  against  them.  The  case  as  to 
them  should  have  been  transferred  to  the  proper 
docket,  and  a  judgment  rendered  against  them. 
{Lonsdale  vs.  Mitckdl,  14  B,  Mfm.,  348.) 

But  the  principal  object  of  the  plaintiff*  was  to 
subject  the  land  in  Lewis  county  to  the  payment  of 
his  demand.  It  was  the  only  property  mentioned  in 
his  petition  as  belonging  to  the  defendants,  and  the 
only  property  on  which  the  attachment  had  been 
levied. 

To  sustain  the  judgment  it  is  contended  that  the 
Circuit  Court  had  no  jurisdiction  to  order  a  sale  of  ihe 
land  in  Lewis  county,  that  an  action  for  that  purpose 
is  local,  and  must  be  brought  in  the  county  where  the 
land  lies. 


Nixon 

Of. 

Jack,  &A 


1.  Petitfoif  In 
equity  filed  •- 
gaiD8t  Jack-  h 
Vo ,  Gonsidtiiui 
of  Jack,  Goof 
all.  Dean,  and 
Haven,  attacl^ 
ing  a  tract  off 
land  in*  Lewis 
oonaiy;  proceas 
served  on  Jack 
and  Haven-  tlul 
other  def  Canon 
residents —  a  n  J 
dismissed  bj  the 
Circuit  Cour^— 
held  that  plain- 
tiff was  entitled 
to  judgment  n- 
against  the  de- 
fendants served 
with  process  in 
the  e*ty  wbem 
tb€  fiuit  was 
brought.  (LnnB' 

14   B.   JToninssk 
348.) 


9.  The  «3* 
section  of  Codn 
of  Pnictice  lias 
no  application 
to  a  case  of  un 
attachment  sn-* 
ed  out  in  onn." 
coiuty,    whecn 
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t^inon  To  sustain  this  position  the  93rd  section  of  the 

,Iav%*^9..       Code  of  Practice  in  Civil  Cases  is  relied  upon.     That 

defendant      is  ^^ction  provides  that  actions  for  the  following  causes 

served  with  pro-  must  be  brought  in  the  county  in  which  the  subject 

cesSi  ftnu  Reek-  ^i             •                                      !/•••             i^-v 

t^  the  sale  of  of  the  action,  or  some  part  thereof  is  situated.     One 

fountAbTsudE  ^^  ^^^  causes  enumerated  is  for  the  sale  of  real  pro- 

^rocecdiwg     is  pertv  Under  a  mortgage,  lien,  or  other  incumbrance 

governed  ky  the  , 

Ineth    aectioa,   or  charge. 

^hicU   iMitborl        um;  this  action  was  not  brought  for  the  sale  of  the 

•yes   the   itctio*        ^^.  .  ^ 

Ip  be  brougbtin   land  in  Lewis  county,  under  a  mortgage,  hen,  or  oth- 

#!e  ^SefrldaS  ^^  incumbrance  or  charge.  None  was  set  up  or  as- 
4eiHdesori9ser  verted  by  the  plaintiff.  An  existing  incumbrance  or 
ifrfw.  ^arge  on  the  land  is  evidently  here  referred  to — one 

to  which    it  is  subject,  and    lor  the  enforcement  of 
which  the  action  is  brought.     In  this  case  the  action 
^  was  instituted,  not  to  sell  the  land  for  an   existing 

charge,  but  for  the  payment  of  the  plaintiff's  de- 
mand for  which  there  was  no  lien,  incumbrance,  or 
lobarge  upon  the  land.  The  levy  of  the  attachment 
created  a  quasi  lien  upon  the  land  during  the  penden- 
cy of  the  action.  But  that  lien  was  created  merely 
for  the  purpose  of  securing  the  property  bo  that  it 
might  be  subject  to  the  final  judgment  of  the  court; 
and  the  action  cannot,  with  any  propriety,  be  said  to 
Jiave  been  brought  to  sell  the  land  under  a  lien  which 
Jbad  no  existence  at  the  time  it  was  commenced. 
This  action  cannot,  therefore,  be  regarded  as  being 
embraced  by  the  93rd  section  of  the  code.  It  comes 
within  the  operation  of  section  106,  w^hich  authorizes 
the  action  to  be  brought  in  any  county  in  which  the 
defendant,  or  one  of  several  defendants  resides,  or  ia 
summoned.  If  all  the  defendants  had  been  non-res- 
idents, and  none  of  them  had  been  summoned  in  the 
county  in  which  the  action  was  brought,  then  accord- 
ing to  section  105  it  should  have  been  brought  in  the 
county  in  which  the  land  is  situated.  But  as  two  of 
the  defendants  were  summoned  in  the  county  of 
'  Kenton,   the   action  was   properly   brought   in  that 

'i  county,  and  the  court  below  had  complete  juriedic* 

tion  over  the  whole  case. 
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It  is  not  contemplated  by  the  Code  that  every  ac-  l^on 
tion  brought  to  subject  land  to  the  payment  of  the  Jaok.  &e. 
plaintiflT's  demand,  shall  be  brought  in  the  county  3.  By  sec.  474 
where  the  land  lies,  and  in  no  other  county.  By  sec-  ?tir!'li"v?ag'att 
tion  474  a  judgement  creditor  having  an  execution  re-  execution  re- 
turned no  property  found,  may  institute  an  action  by  erty  found.'in^ 
equitable  proceedings  in  the  court  from  which  the  j^^*^******  eqmu- 
execution  issued,  or  in  the  court  of  any  county  in  in  the  court  froin 
which  the  defendant  resides  or  is  summoned,  and  Tut^onls&aed^oip 
have  any  interest  in  land,  legal  or  equitable,  belong-  *»  the  «>«rt  of 
ing  to  him,  situated  in  any  county,  subjected  to  the  which  the  d«- 
payment  of  the  judgment  at  law.  of lH^l^^ 

The  depositions  of  Fry  and  Haven,  two  of  the  de- 
fendants, having  been  excluded  by  the  court  beloWj 
on  the  ground  that  the  witnesses  were  interested  ort 
the  part  of  the  plaintiff,  and  incompetent  to  testify 
in  his  behalf,  there  remained  but  one  witness  to  sus- 
tain the  plaintiff's  claim  in  opposition  to  its  positive 
denial  by  the  defendant  in  his  answer. 

It  is  contended  that  the  rule  of  law  which  required  4.  f^^  -„^^ 
the  testimony  of  two  witnesses,  or  of  one  witness  **?"  whether  3. 
and  strong  corroborating  circumstances  to  overcome  cessarj  to  over^ 
in  a  court  of  equity  the  positive  denial  of  the  defen-  m^tg  of  an^aa^' 
dant  in  his  answer,  should  be  regarded  as  having  jwer,  under  th% 
been  abrogated  by  the  Code  of  Practice,  inasmuch  not  decided.  , 
as  the  pleadings  on  both  sides,  must,  according  to  iti9 
provisions,  be  sworn  to  by  the  respective  parties  in 
actions  by  either  ordinary  or  equitable  proceedings* 

On  the  other  side  it  argued  that  there  is  no  indi- 
cation in  the  Code  of  any  legislative  intention  to 
change  this  establitithed  rule  of  practice,  that  on  the 
contrary,  it  is  expressly  provided  in  section  142, 
which  requires  a  verification  of  the  pleadings  by  thd 
affidavit  of  the  parties,  that  such  verification  shall 
not  make  other  or  greater  proof  necessary  on  the 
side  of  the  adverse  party,  and  that  this  provision  au- 
thorizes the  conclusion  that  no  change  m  the  rules 
of  evidence  was  intended  to  be  effected  by  the  re* 
qnisition  that  the  pleadings  of  the  parties  should  be 
sworn  to  by  them. 
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S.  A  wttnen, 
tiiough  partT  to 
Ihe  suit,  haFiDg 
no  {nterest  bow 
ever  In  the  ques 
llonB  in  Isane, 
field  competent 
iotestifj. 


If  the  testimony  of  one  witness  was  insufficient 
in  this  case  to  authorize  a  judgment  for  the  plaintiff 
against  the  defendant  McLean,  then  it  would  he 
necessary  to  determine  whether  the  other  two  depo- 
sitions were  properly  excluded,  or  whether  either  of 
the  witnesses  was  competent  to  testify  for  the  plain- 
tiff. But  if  either  one  of  the  excluded  witnesses  was 
competent,  it  will  be  unnecessary  to  decide  in  this  case 
whether  the  rule  of  law  referred  to  has  been  chang- 
ed by  the  Code  of  Practice  or  not,  as  in  that  event 
there  will  be  two  witnesses  testifying  in  opposition 
to  the  statements  contained  in  the  answer. 

As  the  defendant  Haven,  was  one  of  the  partners 
of  the  firm  of  Jack  &  Co.,  when  the  note  sued  on 
was  executed,  and  as  the  effect  of  his  testimony 
would  be  to  subject  property  claimed  by  a  third  per- 
son to  the  payment  of  a  debt  for  which  he  is  liable, 
and  thereby  exonerate  himself,  it  is  perfectly  evident 
that  he  is  interested,  and  his  deposition  was  proper- 
ly excluded. 

The  other  witness.  Fry,  however,  is  not  liable  for 
the  plaintiff's  debt,  not  having  been  a  member  of  the 
firm  of  Jack  &  Co.,  when  it  was  created.  He  has 
no  interest  in  having  it  paid.  He  claims,  it  is  true, 
part  of  the  land  which  the  plaintiff  is  attempting  to 
subject  to  the  payment  of  his  debt.  The  success  of 
the  plaintiff,  and  the  right  of  the  witness  both  de- 
pend upon  the  establishment  of  the  alleged  fact,  that 
the  land  actually  belongs  to  Jack  &  Co.,  and  is  held 
in  trust  for  them  by  the  defendant,  McLean.  But 
the  witness  has  not  asserted  his  claim  to  the  land  in 
this  action,  nor  can  any  judgment  be  rendered  there- 
in in  his  favor  against  his  co-defendant  McLean. 
The  issue  made  up  in  the  action  is  between  the 
plaintiff  and  McLean.  A  judgment  in  favor  of  the 
plaintiff  cannot  be  used  by  the  witness  in  any  sub- 
sequent litigation  between  him  and  the  defendant 
McLean.  He  is  a  party  to  the  record,  but  he  is  not 
a  party  to  the  issue,  nor  directly  interested  in  it. 
He  could  not  have  appealed  from  the  judgment  dis- 
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miiwing  the  plaintiflTB  petition  although  he  is  a  defen-  Nixon 
dant.  He  is  a  necessary  party  to  the  action,  only  Jaob,  4^. 
because,  according  to  the  statements  in  the  petition, 
he  is  the  owner  of  one  undivided  fourth  of  the  land 
the  plaintiff  is  attempting  to  subject  to  the  payment 
of  his  debt.  But  as  the  right  of  the  witness  is  con; 
ceded  by  the  plaintiff,  and  there  is  no  controversy 
between  them,  either  with  respect  to  this  fourth  part, 
or  any  other  interest  therein  claimed  by  the  witness, 
he  has  no  direct  interest  in  the  subject  matter  in  is- 
sue between  the  other  parties,  and  is  a  competent  wit- 
ness for  the  plaintiff.  (1  Greerdeaf  on  Evidence,  page 
562.) 

There  is  no  testimony  that  Haven  has  transferred 
his  interest  in  the  land  to  the  witness — Haven's  dep- 
osition having  been  excluded.  But  if  the  fact  ap- 
peared in  the  cause,  it  would  not  affect  the  question 
of  his  competency,  inasmuch  as  he  has  not  asserted 
the  claim  in  this  suit,  and  could  not  use  the  judg- 
ment in  this  case,  in  any  action  which  he  might  here- 
after bring  for  its  establishment.  Besides  the  effect 
of  his  testimony  will  be  to  subject  this  part  of  the 
land  to  the  payment  of  the  plaintiff's  demand,  to  the 
prejudice  of  any  interest  which  he  claims  in  it  as  the 
assignee  of  Haven. 

When  the  testimony  of  this  witness  is  admitted,  ' 

the  fact  that  the  defendant  McLean  purchased  the 
land  for  Jack  &  Co.,  as  their  agent,  and  paid  for  it 
with  their  property  is  fully  established.  Consequent- 
ly the  plaintiff  is  entitled  to  a  judgment  for  the  sale 
of  three-fourths  of  said  land,  or  for  so  much  thereof 
as  may  be  necessary  for  the  payment  of  his  debt  and 
costs. 

Wherefore,  the  judgment  is  reversed,  and  cause 
remanded  for  a  judgment  in  conformity  with  the 
principles  of  this  opinion. 
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Robert  J.  Ward  vs.  City  of  Looisville. 

APPEAL  FROM   JEFFERSON   CIRCUIT. 

The  city  of  Louisville  is  not  responsible  for  injuries  done  to  private 
property  by  a  mob.  {Pratker  V8,  CUff  0/  Laem^n,  13  B,  Monrte, 
659.) 

The  facts  of  the  case  are  stated  in  the  opinion  of 
the  Court.     Rep. 

Wolfe  4*  Poindexter  for  appellant— 

This  action  was  brought  in  the  Jefferson  Circuit 
Court  to  recover  from  the  defendant  damages  for  an 
injury  which  was  done  to  the  dwelling  house  of  the 
plaintiff  by  the  violence  of  a  mob. 

At  the  time  this  action  was  brought  the  plaintiff 
was  fully  aware  of  the  decision  of  this  court  in  the 
case  of  Prather  vs.  City  of  Lexington^  13  B.  Monroe^ 
550 ;  but  the  case  under  consideration,  and  that  of 
Prather  vs.  City  of  Lexington^  are  so  different  in  ma- 
ny material  poiitts,  that  this  court  may,  in  our  hum- 
ble judgment,  reverse  the  judgment  of  the  court  be- 
low, and  do  no  violence  to  the  decision  in  the  case 
of  Prather.  This  case  is  presented  on  the  judgment 
of  the  court  below  sustaining  a  demurrer  to  the 
plaintiff's  petition. 

The  allegations  of  the  petition  are  to  be  taken  as 
true,  and  the  question  arises  does  the  plaintiff  set  forth 
a  sufficient  cause  t)f  action  ?  We  maintain  he  does. 
The  Court  of  Appeals,  in  the  case  of  Prather  vs.  City 
of  Lexington,  page  502,  uses  this  language :  ''If  the 
city  be  liable,  in  her  corporate  capacity,  for  outrage 
committed  by  the  mob,  which  occasioned  the  iiyury 
to  the  plaintiff's  property,  it  can  only  be  upon  the 
ground  that  the  existence  and  lawless  intention  of 
the  mob  toere  known  to  the  Mayor  ctnd  Marshal  of  the 
city,  and  that  they  neglected  or  refused  to  ttse  any  means, 
or  to  make  any  efforts  to  prevent  the  perpetration  of 
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the  unlawful  act,  which  could  have  been  prevented         ^»^ 
by  them."     They  further  say  that  the  plaintiff's  dec-      Lwi«mui. 
laration  fails  to  allege  that  the  existence  of  the  mob 
and  its  intention  were  known  to  either  of  these  offi- 
cers, or  that  any  application  was  made  to  them  for 
their  assistance  on  the  occasion,  &c. 

The  petition  in  the  present  case  contains  all  these 
important  allegations.  It  charges  that  the  lawless 
intention  of  the  mob  was  known  to  the  Mayor  and 
Marshal  of  the  city  of  Louisville ;  and  it  further 
charges  that  these  officers  neglected  to  use  any  means 
to  prevent  the  perpetration  of  the  unlawful  act.  It 
further  alleges,  that  the  plaintiff  made  application  to 
the  Mayor  for  assistance  to  protect  his  property, 
which  the  Mayor  failed  to  render,  and  the  conse- 
quence was  that  the  property  was  greatly  injured. 

The  declaration  in  the  case  of  Prathcr  vs  City  of 
Lexington  was  fatally  derectlve, because  of  the  omis^ 
Bion  of  the  above  important  allegations. 

This  case  presents  the  fact-s  that  the  Mayor  and 
Marshal  of  Louisville  had  notice  that  there  would  be 
a  mob,  and  that  they  made  no  preparation  to  sup- 
press it.  The  aid  of  the  authorities  of  the  city  was 
asked  by  the  plaintiff,  for  the  protection  of  his  wife, 
ehildren,  and  home,  and -yet  no  assistance  was  ren- 
dered. A  lawless  mob  ruthlessly  assailed  the  dwel- 
ling of  the  plaintiff,  and  set  fire  to  it,  and  the  arm  of 
the  civil  authority  was  never  seen.  An  ordinance  of 
Louisville  authorized  and  required  the  Mayor,  as  the 
ehief  executive  officer  of  the  city,  to  call  out  the 
military  to  suppress  violence,  and  yet  no  call  was 
made  on  the  military  by  the  Mayor,  although  he  was 
apprised  of  the  designs  of  the  mob. 

We  refer  the  court  to  ordinance  No.  31,  page  80, 
Revised  Ordinances  of  the  city  of  Louisville,  1854; 
it  reads  thus :  '^Whenever  the  Mayor  shall  deem  it 

•  necessary,  in  order  to  enforce  the  laws  of  the  city, 

•  or  to  avert,  or  save  life  or  property,  in  case  of  ca- 

•  lamity,  he  shall  summon  into  service  all,  or  so  many 
<  of  the  citizens  as  he  may  judge  proper,  and  such 
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Wae©  <  summons  may  be  by  proclamation  or  order,  address- 

LouiBviLLB.      *  ed  to  the  citizens,  or  to  companies,  classes,   or  dis- 

*  tricts,  specified  therein."  After  providing  for  the 
imposition  of  a  fine  should  the  citizens  disobey,  the 
ordinance   proceeds :  "It  shall  be   the  duty   of  the 

*  Mayor  to  watch  the  indications  of  any  threatened 

*  or  meditated  breach  of  the  laws,  or  occurrence  of 
'  calamity,  and  to  exert  these  powers  in  time,  if  prac- 

*  ticable,  to  avert  them." 

By  requiring  all  this  of  the  Mayor  the  corporation 
assumed  the  protection  of  the  life  and  property  of 
the  citizen.  The  ordinance  is  a  proclamation  to  ev- 
ery citizen  within  the  limits  of  the  corporation,  and 
to  every  one  who  shall  become  a  citizen,  that  the 
powers  of  the  corporation  shall  be  exerted  in  his  be- 
half if  the  necessity  should  arise  to  require  it. 

No  such  ordinance  as  this  was  known  to  the  city 
of  Lexington.  The  Mayor  of  Lexington  had  no  au- 
thority to  call  out  the  military,  or  other  force,  to  sup- 
press a  mob.  The  charter  and  ordinances  of  Lex- 
ington were  silent  on  that  subject. 

There  is  then,  we  maintain,  a  marked  distinction 
in  the  poNvers  conferred  in  the  two  cases,  and  this,  in 
our  opinion,  should  make  a  difference  in  the  judg- 
ment which  the  court  should  render.  In  the  case  of 
Prather  vs.  City  of  Lexington^  the  court  say :  "The 
^  tenure  of  the  ofiSce   of  Mayor  is  fixed  by  the  stat- 

*  ute ;  he  is  commissioned  by  the  Governor  of  the 
'  Commonwealth,  and  the  corporation  has  no  power 

*  to  remove  him."  Now  the  Mayor  of  Louisville  is 
not  appointed  by  the  Governor;  he  is  elected  by  the 
qualified  voters  of  the  city;  nor  is  he  removable  as  a 
State  ofiicer  is  removed,  but  is  removable  from  oflice 
by  the  Board  of  Alderman,  sitting  as  a  court,  upon 
charges  preferred  by  the  Board  of  Common  Council- 
men.  It  certainly  would  not  be  unreasonable  that 
the  city,  in  this  case,  should  be  responsible  for  the 
omissions  of  duty  of  the  Mayor,  because  her  qualifi- 
ed voters  elect  him,  and  her  Board  of  Alderman  re- 
move him.    Although  we  grant,  and  fully  concur 
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with  the   Court  of  Appeals  in  what  they  say  in  the         War© 
case  of  Prather  vs.  City  of  Lexington^  that  it  is  a  rea-       Louibvuxb. 
son  why  the  corporation  should  not  be  held  liable,  ~ 

where  the  Governor  appoints  the  Mayor,  and  where 
the  corporation  has  no  right  to  remove  him.  (13  -B. 
Monroe,  563.) 

But  this  court  took  occasion  to  say  that  it  decided 
the  case  of  Prather  on  broader  grounds.  It  held  that 
the  corporation  is  not  liable  for  such  delinquencies  of 
its  officers,  as  their  omission  to  suppress  a  mob.  The 
court  did  not,  in  strictness,  hold  that  doctrine,  be- 
cause the  only  point  that  was  presented  for  its  decis- 
ion was  that  which  arose  on  the  demurrer;  but  it 
held  the  language  that  the  corporation  is  not  liable 
for  the  personal  delinquencies  of  its  officers.  We 
think  we  can  show  reasons  why  a  corporation  should 
be  held  responsible  for  the  acts  of  a  mob.  It  cannot 
be  supposed  that  the  Legislature  intended  to  confer 
a  mere  unmeaning  title  by  granting  a  charter  for  a 
municipal  corporation.  Some  reason  or  dictate  of 
policy  must  have  prompted  its  creation.  It  must 
have  been  in  the  contemplation  of  the  Legislature  to 
better  secure  some  rights  in  consequence  of  the  ad- 
ditional burdens  that  are  imposed  on  the  citizens  of 
a  corporation.  One  of  the  greatest  objects  that 
could  be  accomplished  by  the  creation  of  a  corpora- 
tion, is  the  organization  and  establishment  and  sup- 
port of  a  strong  and  eiTective  police.  It  is  an  unde- 
niable fact  that  citizens  of  a  city  are  subjected  to 
burdens  unknown  to  citizens  of  the  Commonwealth 
residing  in  the  country.  Each  citizen  has  to  contrib- 
ute, in  proportion  to  the  value  of  his  property,  to  pay 
for  the  paving  and  grading  of  streets  contiguous  to 
the  property.  His  taxes  are  necessarily  burdensome 
in  having  to  pay  for  the  employment  of  a  Mayor, 
Marshal,  police,  &c.,  and  what  better  equivalent 
could  he  get  in  return  than  the  perfect  protection  of 
his  property  from  the  assaults  of  lawless  men. 

A  charter  is  granted  conferring  franchises  and  pow- 
ers, and  imposing  liabilities.     One  of  the  powers 
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Waw  given  is  the  right  to  compel  the  citizens  to  pay  tax- 

LopwyiLLK.  es.  As  a  citizen  then  is  compelled  to  give  up  a  por- 
tion of  his  property,  there  must  be  compensation  re- 
turned or  secured,  for  the  organic  law  provides  that 
no  man's  property  shall  be  taken  from  him  without 
he  has  first  secured  its  full  and  undoubted  value. — 
What  return  shall  be  made  to  the  citizen  for  impos- 
ing on  him  the  brrdens  which  he  encounters  as  a  cit- 
izen of  a  corporation  ?  There  is  but  one  answer, 
and  that  is,  the  support  of  a  strong  and  effective  po- 
lice. As  this  is  the  great  duty  imposed,  and  this  the 
compensation  which  must  be  made  to  the  citizen  for 
the  confiscation  of  his  property,  it  follows  that  this 
duty  must  be  discharged,  for  the  corporation  has  du- 
ties to  perform,  in  other  respects,  which  may  enforc- 
ed, as  those  of  an  ordinary  citizen. 

Modern  decisions  are  numerous  on  the  point  of  the 
liability  of  corporations  for  the  negligence  or  un- 
sktllfulness  of  their  agents,  in  the  construction  of 
public  works.  (See  R[)ss  vs.  City  of  Madis(m,  1 
Smith,  98 ;  Mayor  of  Memphis  vs.  Losser^  9  Humph, , 
757 ;  Mayor  vs.  Furze,  8  Hill,  412 ;  Men/or  of  Linn  v^. 
Turner,  Couxin,  86,  which,  although  not  a  modem 
decision,  is  yet  to  the  point.) 

The  present  case  presents  the  most  signal  evi- 
dences of  negligence  on  the  part  of  the  officers  of  a 
corporation,  that  the  history  of  a  country  records. 
The  Mayor  is  armed,  by  the  laws  of  the  city,  with 
all  the  authority  necessary  to  suppress  a  mob,  and 
he  does  not,  to  the  least  extent,  exert  that  authority. 
He  is  fully  informed  that  a  mob  was  about  to  assem- 
semble,  and  he  uses  no  precaution  to  prevent  it. — 
To  throw  the  citizen  upon  the  oflicial  bond  of  the  of- 
ficer, for  redress,  is  virtually  to  place  in  his  hands  a 
barren  bceptre.  The  ofllicial  bond  of  the  officer  is  no 
protection  to  the  rights  of  the  citizen.  It  is  neces- 
sarily very  small,  whereas  the  loss  to  the  citizens, 
by  the  violence  of  a  mob,  may  amount  to  hundreds 
of  thousands  of  dollars.  In  the  present  case  our 
city  was  digraced  by  the  doings  of  a  lawless  multi- 
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tude,  which  was  prepared  for  murder  as  well  as  ar-  ^^" 
Bon.  Maddened  by  a  frenzy  that  knew  no  bounds,  it  Louisyilli 
drove  from  their  peaceful  home  women  and  children, 
whose  blood  would  have  marked  their  retreat  if  hasty 
flight  and  concealment  had  not  foiled  their  pursuers. 
Justice  appeals  loudly  for  redress,  and  that  redress  can 
only  be  found  in  the  subjection  of  the  corporation  to 
the  payment  of  damages  that  will  teach  a  lesson 
which,  in  the  future,  may  prevent  the  recurrence  of 
scenes  too  disgraceful  for  decency  or  morality  to  con- 
template with  composure. 

We  respectfully  ask  the  court  to  reverse  the  judg- 
ment of  the  court  below. 

R.  /.  EUiott  for  appellee— 

In  support  of  the  correctness  of  the  judgment  of 
the  court  below,  I  hardly  deem  it  necessary  to  refer 
this  honorable  court  to  the  case  of  Prather  vs.  City 
of  Lexington^  IS  B.  Monroe, 


Chief  Justice  Makshall  delivered  the  opinion  of  ttie  Court. 

This  action  was  brought  to  recover  from  the  city 
of  Louisville  damages  for  injuries  to  the  house  of 
R.  J.  Ward,  in  said  city,  committed  by  a  mob.  The 
statements  of  the  petition  are  substantially  the  same 
88  the  facts  stated  in  the  case  of  Prather  vs.  City  of 
Lexirigtan,  13  B,  Monroe^  559,  except  that,  after  stat- 
ing  that  the  "Mayor,  Marshal,  and  other  officers  neg- 
lected and  refused  to  call  in  the  requisitions  of  the 
law,  and  all  necessary  aid  to  protect  the  property 
aforesaid  from  the  violence  of  the  mob,  and  neglect- 
ed and  failed  to  suppress  it,"  these  words,  which 
seem  to  be  more  specific  than  those  used  in  the  case 
referred  to,  immediately  follow:  ^'Although  the  exis- 
tence of  the  mob,  and  its  intention  were  on  the  day 
and  year  aforesaid  known  to  the  Mayor  of  Louis- 
'Ville,  to  the  Marshal  of  said  city,  and  although  no- 
,  tice  was  given  to  the  Mayor  of  said  city  that  the 
nob  aforesaid  would  assemble,  and  although  on  the 
day  and  year  aforesaid  application  was  made  by  the 
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Wae©  plaintiflF  to  the  Mayor  of  said  city  to  protect  said 

LoDiBviLLB.  dwelling  house,  and  assistance  asked  of  the  Mayor 
to  prevent  said  mob  from  injuring  said  house." 

Id  a  second  count  or  statement  the  case  is  some- 
what aggravated,  but  80  far  as  respects  the  sufficien- 
cy of  the  facts  to  sustain  the  action,  it  is  not  materi- 
ally varied  by  the  statement  of  the  necessity  that 
the  plaintiff's  family  should  fly,  and  their  actual  flight, 
to  escape  the  violence  of  the  mob.  And  it  states 
the  notice  to  the  Mayor  to  have  been  on  the  night  of 
the  assemblage  of  the  mob,  that  it  was  about  to  as- 
semble, and  that  in  requesting  assistance  and  protec- 
tion from  the  Mayor,  he  was  informed  that  the  plain-- 
tiff  was  unable  to  protect  the  house  from  the  mob. 
A  demurrer  to  the  petition  was  sustained,  and  a  judg- 
ment having  been  rendered  in  bar  of  the  action,  the 
plaintiff  has  appealed  to  this  court. 

The  general  question  as  to  the  liability  of  a  city, 
in  its  corporate  capacity,  for  injuries  to  the  person  or 
property  of  its  citizens,  occasioned  by  the  violence 
of  a  mob,  is  so  fully  discussed,  the  principles  appli- 
cable to  it  so  clearly  stated,  and  opinion  of  this  court 
so  decidedly  expressed  against  the  liability  on  the 
ground  both  of  principle  and  authority,  that  we  deem 
it  is  scarcely  necessary  to  say  more  upon  that  sub- 
ject than  that  our  opinion  remains  unchanged,  and 
that  if  there  be  injustice  or  hardship  in  the-operation 
of  the  law  as  we  understand  it,  and  as  it  is  pro* 
nounced  to  be  in  the  case  referred  to,  the  remedy 
lies  with  the  legislative  and  not  with  the  judicial 
power  of  the  commonwealth.  The  protection  of 
person  and  property,  is  no  doubt  a  principal  object 
of  every  good  government,  and  as  being  most  essen- 
tial to  the  welfare  and  prosperity  of  its  citizens  should 
be  the  primary  object  of  its  law^s.  But  there  are 
also  other  objects  to  be  etfecced  by  governraenta, 
general  and  local.  The  more  dense,  and  numerous, 
and  mixed  population  of  a  city,  affording  greater  op- 
portunities and  temptations  to  commit  injuries,  re- 
quires more  efficacious   means  of  protection.     The 
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means  and  the  mode  of  applying  them  are  to  be  pre-         Wa»d 
scribed  by  the  s^overeign  authority  in  creating  the      LooitViLLs. 
corporation.     Their  application  as  well  in  the  emer-  " 

gencies  which  mightrequire  peculiar  promptness  and 
energy,  as  in  the  ordinary  state  of  things  must  de- 
pend upon  the  officers  and  agents  who  are  entrusted 
with  the  exercise  of  the  municipal  powers.  It  is  for 
the  corporation  or  corporators,  where  the  selection  of 
these  officers  and  agents  is  entrusted  to  either  of 
them,  to  appoint  persons  to  the  number  authorized, 
or  in  reasonable  numbers,  and  of  reasonable  com- 
petency, and  if  entrusted  with  the  power  of  removal, 
to  remove,  in  the  appointed  mode,  such  as  are  in- 
competent. And  even  if  it  were  admitted  to  be  the 
duty  of  the  corporation  as  such  to  protect,  from  law- 
less violence,  the  persons  and  property  of  its  citizens, 
a  breach  of  this  duty  could  not  arise,  or  be  shown, 
except  in  the  failure  by  its  general  legislation  and 
appointments  to  supply  the  appropriate  means,  or  in 
its  failure,  in  particular  emergencies,  under  proper 
notice,  and  with  sufficient  opportunity  for  action,  to 
call  forth  and  put  in  motion,  in  the  proper  direction, 
such  appropriate  force  and  means  as  the  occasion 
might  require,  and  as  it  might  be  authorized  to  use. 
'ibis  is  in  substance  the  proposition  contained  in 
the  opinion  rendered  in  the  case  of  Praiker  vs,  the 
City  of  Lexington^  and  which  seems  to  be  relied  on 
as  laying  a  basis  for  the  responsibility  of  the  city  on 
the  facts  stated  in  this  petition.  That  proposition 
10,  that  if  the  city  is  liable  in  her  corporate  capaci- 
ty,  it  can  only  be  on  the  ground  that  the  existence 
and  intention  of  the  mob  were  known  to  the  Mayor 
or  Marshal,  and  they  neglected  or  refused  to  make 
any  efforts  to  prevent  the  unlawful  act  which  could 
have  been  prevented  by  them.  This  of  course  im- 
plies that  they  failed  to  use  the  means  in  their  pow- 
er by  which  they  could  have  prevented  the  act  com- 
plained of,  and  that  they  had  notice  of  the  intention 
to  commit  the  act  in  time  to  have  prevented  it  by  the 
proper  use  of  the  means  in  their  power.     Even  up- 
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Ward  on  this  hypothesis  as  to  the  liability  of  the  city,  the 

Lounviuji'      declaration  was  b«]d  bad  because  it  did  not  show 
""  how  and  when,  and  to  which  of  the  officers  the  no- 

tice was  given.  And  if  this  bad  been  shown,  the 
question  might  still  have  arisen  whether,  upon  the 
notice  given,  the  injury  could  have  been  prevent- 
ed. 

It  is  clear,  however,  that  this  proposition,  which  is 
made  the  test  of  the  declaration,  is  stated  as  a  hy- 
pothesis, and  not  as  a  direct  annunciation  of  the 
opinion  of  the  court  as  to  the  liability  of  the  city, 
npon  the  facts  stated  to  be  necessary.  It  is,  that  if 
the  city  is  liable  at  all  it|  could  only  be  by  the  exis* 
tence  of  certain  facts,  which,  not  being  shown  in  the 
declaration,  that  would  be  insufficient  even  upon  the 
hypothesis  assumed.  And  as  that  hypothesis  is  deaf- 
ly inconsistent  with  the  general  principles  positively 
stated  in  the  opinion,  it  is  more  correct  to  say  that 
the  case  was  decided  upon  these  principles,  and  that 
it  declares  and  establishes  them,  than  that  it  went 
off  because  the  declaration  did  not  show  when  and 
how,  and  to  whom  the  notice  was  given. 

But  even  if  the  case  should  be  considered  afi  es- 
tablishing nothing  more  than  that  a  declaration  in 
such  a  case  should  show  when  and  how,  and  to 
whom  the  notice  was  given.  What  object  could 
there  be  in  making  this  requisition,  except  that  It 
should  be  made  to  appear  that  the  notice  was  given 
in  such  manner,  to  such  person,  and  in  such  time  as 
to  require  the  corporation,  through  its  proper  organs, 
to  act  for  the  prevention,  or  at  least  the  mitigation  of 
the  injury,  and  to  give  an  opportunity  of  doing  so  by 
the  proper  use  of  the  means  within  their  power,  and 
which  it  was  their  duty  to  use  for  the  purpose.  And 
although  the  petition  is  somewhat  more  specific  in 
this  case  than  the  declaration  was  in  the  other,  it 
omits  to  state  the  manner  of  the  notice,  nor  does  it 
state  the  time  of  the  notice  so  as  to  show  that  it  wat 
such  as  would  have  enabled  the  officers  notified  to 
use  with  effect  the  means  of  defense  or   protection 
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within  their  power,  or  that  they  could  by  those  means        Bolutt 

have   prevented  the  ii\jury.     The  petition  is  there-       Climknt. 

fore  defective  even  when  subjected  to  this  test.  The  cUj  of 

But  as  was  done  in  the  case  before  referred  to,  we  I^«i«^»'etonot 

'  responsible    for 

decide  this  question  upon  the  broader  ground  that  it  injuries  done  to 

is  not  shown  that  the  city  in  her  corporate  capacity  mob^^\prik^ 
has  been  guilty  of  any  breach  of  duty,  anVl  that  she  ?J;^'^  ^^^ 
is  not  liable  for  the  delinquencies  or  failure  of  her  jiram,  559.) 
executive   and  ministerial  officers   to  perform  their 
duties  in  the  preservation  of  the  peace  and  good  or- 
der of  the  city;  that  upon  the  general  principles  of 
law  she  is  not  responsible  for  injuries  committed  by  • 

lawless  individuals  or  mobs,  and  is  not  made  respon- 
sible by  statute.  And  that  the  petition,  as  it  does  not 
show  either  that  any  illegal  act  has  been  done  under 
her  authority,  or  that  she  has  been  guilty,  as  a  cor- 
poration, of  any  breach  of  legal  duty  by  which  she 
has  incurred  responsibility  for  the  injuries  complain- 
ed of  by  the  plaintiff,  the  declaration  does  not 
show  a  cause  of  action  against  her,  and  was  there- 
fore properly  adjuged  bad  on  the  demurrer.  We  re- 
fer to  the  case  of  Prather  vs,  the  City  of  LexingUmy  and 
the  authorities  there  cited. 
Wherefore,  the  judgment  is  affirmed. 


Bullitt  V8.  Clement  Ctae  i4. 

APPEAL  FROM  JEFFERSOU  CmCUn*.  ObD.  PST. 

When  a  sUto  is  brought  before  a  justice  of  the  peace  as  a  ronaway 
slave,  it  is  the  doty  of  the  justice  to  determine  whether  or  not  he 
be  a  runaway,  and  whether  the  person  apprehending  the  slave  shall 
deliver  him  to  the  owner  or  to  the  jailer  of  the  county.  (Rtmitd 
SiatuiM,  636,  in  oonnectton  with  the  act  of  1798,  SUU.  Zaio,  1411.) 

Though  the  warrant  issued  by  the  justice  in  such  case,  may  not  con- 
form literally  to  the  requieitions  of  the  statute,  if  the  omission  be 
not  material  or  prejadicial  to  the  owner  of  the  slave  he  cannol ' 
complain. 

VOL.  ZVl.  13 
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flbfe.uTr  9.  A  jttttioe  is  not  boaod  to  regard  ihe  statementd  of  a  BlaTo  «ppM- 
bended  as  a  runaway,  as  evidence;  nor  is  it  admitted  that  a  jnstlee' 
is  responsible  for  an  error  of  judgment  in  committing  a  slaye  sA 
a  runaway,  where  there  is  no  malicious  or  improper  design. 

The  facts  of  the  case  are  stated  ia  the  opinion  of 
the  court.    Rep, 

BnBitt  4"  5fow7A  for  appellant — 

The  only  question  for  discussion  is  whether  or  not 
the  slaves  were  runaways,  and  whether  appellee  did 
not  know  their  owners,  and  whether  he  had  a  right 
to  order  them  to  be  imprisoned.  The  doctrine  ex- 
empting judicial  officers  from  errors  of  judgment  ia 
not  questioned  where  they  have  jurisdiction;  and 
that  a  justice  occupies  a  position  as  favorable  as  the 
highest  judicial  officer.  What  we  contend  for  is, 
thett  where  a  judicial  officer  exceeds  his  jurisdiction,  by 
doing  an  act  which  he  has  no  authority  to  do  under 
any  circumstances,  and  the  error  and  excess  of  juris- 
diction appear  upon  the  face  of  his  proceedings,  the 
proceeding  is  void,  and  the  officer  liable  as  any  oth- 
er individual  would  be  for  a  similar  act.  In  this  we 
are  sustained  by  numerous  authorities. 

The  only  authority  for  the  appellee  is  the  9Sd  chap- 
ter  of  the  Revised  Statutes,  686.  Under  that  act, 
where  a  slave  is  arrested  and  brought  before  the  jus- 
tice as  a  runaway,  the  justice  is  required,  if  he  finds 
reasonable  cause  to  suspect  that  the  slave  is  a  runa- 
way, to  give  a  certificate  of  that  fact,  describing  the 
slave,  the  owner  if  known,  &c.,  and  by  hia  precept 
indorsed  thereon  command  the  apprehender  to  deliv- 
er the  slave  to  the  jailer  of  the  county,  or  if  the  own- 
er is  resident  in  the  county  of  the  justice,  to  deliver 
the  slave  to  his  owner.  The  appellee  did  not  give 
the  required  certificate,  nor  indorse  the  precept  as 
required,  but  issued  his  warrant  to  the  jailer*  oom- 
mandiiig  him  to  imprison  the  slave. 

This  objection  to  the  proceeding  of  the  justice  is 
not  merely  formal.  The  framers  of  the  statute  while 
giving  the  apprehender  a  reward  intended  to  require 
a  corresponding  service.    It  is  important   that  the 
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court  shall  decide  whether  it  be  the  duty  of  the  ap-         Bulwtt 
prehender   or  the  justice   to   inquire   and*  ascertain       Clmhutr 

whether  the  owner  of  the  slave  reside  in  the  county.   " 

No  inquiry  seems  to  have  been  made  by  either. 

The  authority  to  act  in  this  case  being  by  statute, 
it  should  have  been  strictly  pursued,  which  was  hot 
done.  There  was  no  authority  to  issue  the  warrant 
of  commitment  to  the  jailer. 

Appellee's  counsel  admit  liability  if  there  Was  no^ 
jurisdiction,  but  insist  that  the  slave  was  rightfully 
brought  before  the  appellee,  and  that,  if  the  issuing  of 
the  warrant  to  the  jailer  was  an  error,  it  wais  a  judi'^ 
cial  eiiror  in  a  matter  within  his  jurisdiction,  for  whictl' 
there  is  no  responsibility. 

The  rule  relied  on  by  dppiellee  is  thus'  stated  itt*^ 
8tarkie^s  Evidence^  vol.  2,  585,  6 :  "It*  seems  to  be  a* 
'  settled  rule   that  a  cohviction  still  subsisting  tta^ 

*  valid  on  the  face  of  it,  on  a  subject  within  the  ju- 

*  risdiction  of  the  defendant  as  a  magistrate,  id  a  le- 
'  gal  bar  to  an  action  done  under  such  convictibh'." 
But  he  adds:  "It  is  otherwise  \t^hen  the  subject  mkt^- 

*  ter  is  not  within  the  jurisdiction  of  the  magistrate,' 

*  ^r  lokere  it  appears  from  the  conviction  itsdf  thcU  he  htii^ 
^  been  guilty,  of' an  excess  of  jurisdiction,^^     lb,  58d',  7'. 
Numerous  cases  are  cited  in  the  text  aiid  notes  in' 
support  of  the  latter  proposition.     We  ask  partibiila)^' 
attention  to  the  cases  of  Crepps  vs.  Durden,  CoiiopeTj 
646,   atad   Bcddmh  and  mfe  vs.  Btackman^  I  BiitTov6\ 
595-602,  decided  by  Lord  Mansfield,     tn   the  last' 
case  the  defendant,  who  was  a  magistrate,  was  aii- 
tborized  by  statute  16  confine  paupers  in  the  lioiise 
of  correction  "for*  one   month,"  but  issued  his  '^aV- 
rant  for  their  confinement  until  they  shbuld  be  dis-' 
charged,  &c.     It  was  held  that  this  judgment  was- 
void,  and  that  the  magistrate  was  liable  in  trespass, 
because  he  had  exceeded  his  jurisdiction  by  confin- 
ing the  plaintifif  for  an  indeftnite  time. 

The  foliowing  rule  is  deducible  from  the  cases: 
Wliere  an  act  has  been  done  by  a  judicial  officer^ 
which  h€  was  authorized  to  do  upon  a  proper  state 
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BoLUTT       of  case,  he  is  not  personally  liable  for  any  error  of 
Clkmbnt.       judgment,  either  as  to  the  facts  in  the  case  decided, 
*"  or  as  to  the  law  applicable  to  the  facts,  but  where 

(although  he  has  jurisdiction  of  the  subject  matter) 
he  exceeds  his  jurisdiction,  by  doing  an  act  which 
he  is  not  authorized  to  do,  upon  any  state  of  case^ 
nor  under  any  circumstances — it  is  coram  non  judice 
and  void,  and  the  judge  is  liable  as  any  other  person 
would  be. 

The  case  of  Jarret  vs.  Higbee,  5  Monroe,  646,  relied 
an,  was  decided  under  the  act  of  1798,  (2  Stat,  LaWy 
1411,)  which  differs  materially  from  the  Revised  Stat- 
utes. Under  the  act  of  1798  magistrates  had  au- 
thority to  imprison  a  suspected  runaway,  and  issue  hi» 
mitimus  to  the  jailer  under  certain  circumstances ; 
and  that  in  that  case  no  inquiry  could  be  made  in  a 
collateral  proceeding  to  ascertain  whether  the  prop- 
er state  of  facts  existed  to  authorize  the  issuing  of 
the  mitimus. 

The  doctrine  that  when  a  justice  has  once  acquir- 
ed jurisdiction  he  is  not  responsible  for  any  error, 
however  palpable,  or  any  outrage  however  gross,  is 
not  admitted  ;  if  so,  a  judge  having  the  power  to  fine 
or  imprison,  for  contempt,  might  substitute  whipping, 
audit  would  be  a  "judicial  error,"  and  no  responsi- 
bility attach. 

The  error  of  the  appellee  is  palpable.  He  had  no 
authority  to  Issue  a  warrant  for  the  imprisonment  of 
supposed  runaways.  All  he  could  do  was  to  issue  a 
precept  commanding  the  apprehender  to  lodge  the 
slave  in  jail,  or  deliver  him  to  the  owner. 

The  point  relied  on  was  raised  by  the  second  in- 
struction, which  was  overruled. 

Clement  ^  Taylor  and  Ripley  ^  Logan  for  appellee — 
The  appellee  denies  that  he  knew  that  the  slaves 
brought  before  him  were  the  slaves  of  appellant,  or 
that  there  was  any  sufficient  evidence  of  that  fact 
before  him.  He  also  denies  any  knowledge  that  the 
appellant  was  a  citizen  of  Jefferson  county.    De- 
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nies  any  malicious  design  to  oppress  the  appellant        Bollitt 
under  color  of  law.     Alleges  that  the  slaves  were       Clemknt. 
brought  before  him  by  a  police  officer,  as  runaways ; 
that  upon  hearing  the  case  it  appeared  to   him  that 
the  slaves  were  runaways.     That  he  did  not  know 
their  owners,  or  that  they  resided  in  Jefferson  county. 

The  1st  section^  article  6,  Revised  Statutes ,  page  636, 
gives  jurisdiction  to  justices  of  the  peace  to  dispose  of 
any  runaway  slave  which  may  be  arrested  and 
brought  before  them.  If  there  be  reasonable  cause 
to  suspect  that  such  slave  is  a  runaway,  the  justice 
is  required  to  give  a  certificate  of  the  fact,  stating  the 
county  in  which  the  slave  was  arrested;  the  name,  if 
known,  and  description  of  the  negro;  the  name  and 
residence,  if  known,  of  the  master;  the  name  and 
residence  of  the  person  who  apprehended  ihe  runa- 
way ;  the  amount  due  the  apprehender ;  and  by  his 
precept  indorsed  thereon  command  him  to  deliver 
the  slave  to  the  jailer  of  the  county,  or  if  the  owner 
resides  in  the  county  of  the  justice,  to  deliver  him  to 
the  owner.  That  the  commitment  was  by  warrant, 
instead  of  a  bare  precept  on  the  back  of  the  certifi- 
cate, cannot  be  material.  It  was  a  substantial  com- 
pliance with  the  statute.  The  case  otJarret  vs.  Hig- 
beey  5  Monroe^  555,  is  analogous,  and  is  relied  on. 

The  appellee,  as  justice  of  the  peace,  having  ju- 
risdiction of  the  case,  and  having  judicially  dispos- 
ed of  it,  is  in  no  way  responsible  when  he  acted  in 
good  faith,  without  any  malicious  purpose  towards 
the  appellant,  of  which  there  is  no  proof. 

The  judgment  should  be  affirmed. 

lodge  SiHPSOfi  delivered  the  opinion  of  the  Coart  September  37. 

In  this  action,  brought  by  the  owner  of  three  slaves 
against  the  defendant,  who  is  a  justice  of  the  peace, 
the  plaintiff  alleged  that  the  defendant  had,  under 
color  of  his  office,  but,  in  reality,  for  the  purpose  of 
vexation  and  oppression,  committed  said  slaves  as 
runaways  to  the  jail  of  Jefferson  county,  where  they 
were  confined  for  the  space  of  twenty-four  hours. 


Digitized  by 


Google 


198 


BEN.  MONROE'S  REPORTS. 


Bullitt 
w. 

GuMKIfT. 


1.  When  % 
•Tare  is  brought 
before  a  justice 
of  the  peace  as 
a  runaway  slare 
It  is  the  dutj  of 
the  justice  to 
determiiie 
whether  or  not 
lie  be  a  runa- 
way, and  wheth- 
er the  person  ap- 
prehendine  the 
•lave  shall  de- 
liver him  to 
the  owner  or  to 
Ihe  Jailer  of  the 
county.  (Rait- 
ff  SUiiiite$,  636, 
n  "  '<;diinectlon 
with  the  act  of 
1798,fiStet.£M, 
till.) 


when  in  fact  said  slaves  had  not  run  away,  and  he, 
the  plaintiff,  resided  in  Jefferson  county,  which  waa 
known  to  the  defendant. 

The  defendant  denied  in  his  answer  that  he  had, 
at  the  time  the  staves  were  brought  before  him  as 
runaways,  any  evidence  that  they  belonged  to  the 
plaintiff,  or  any  knowledge  of  the  plaintiff's  place 
of  residence.  He  alleged  that  said  slaves  were 
brought  before  him  as  runaways,  by  a  police  officer  in 
and  for  the  city  of  LouisvUle;  and  upon  hearing  the 
proof  in  the  cause,  it  appeared  to  his  satisfaction 
that  they  were  runaways,  and  therefore  be  commit- 
ted them,  as  it  was  his  duty  to  do,  to  the  jail  of  Jef- 
ferson county.  He  alleged  that  in  this  matter  he 
acted  in  his  official  capacity,  was  in  the  performance 
of  his  duty,  and  was  not  actuated  in  what  he  did  by 
any  ipalicious  motive  or  feeling,  or  by  any  desire  to 
barrass  or  oppress  the  plaintiff. 

The  jury  having  rendered  a  verdict  for  the  defend- 
ant the  plaintiff  has  appealed  to  this  court. 

By  the  Revised  Statutes,  page  6IJ6,  it  is  enacted 
that  *'every  slave  arrested  as  a  runa,way  shall  be 
"  taken  before  a  justice  of  the  peace,  and  if  there  be 
''  reasonable  cause  to  suspect  that  such  slave  is  a 
"  runaway,  the  justice  shall  give  a  certificate  of  the 
**  fact,  stating  therein  the  county  in  which  the  slave 
*<  was  arrested,  the  name,  if  known,  and  description 
"  of  the  negro,  the  name  and  residence  of  his  mas- 
"  ter,  and  the  name  and  residence  of  the  person  who 
"  apprehended  the  ronaway,  and  the  amount  due  the 
"  apprehender,  and  by  his  precept  endorsed  thereon, 
"  command  him  to  deHver  the  slave  to  the  jailer  of 
"  his  county,  or  if  the  owner  is  resident  in  tbe  coun- 
**  ty  of  the  justice  to  deliver  the  slave  to  the  owner 
"  thereof." 

The  defendant  instead  of  making  out  a  certificate, 
and  indorsing  a  precept  thereon  as  required  by  the 
statute,  issued  a  mittimus  to  the  jailer,  commanding 
^im  to  receive  the  slaves  into  his  custody  and  keep 
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them  safely  until  they  should  be  demanded  by  their        fivuaiv 
owner,  or  discharged  by  due  course  of  law. 

It  is  contended  that  in  so  doing,  he  exceeded  his 
authority  as  a  justice  of  the  peace,  and  has  rendered 
himself  liable  to  the  plaintiff  in  this  action.  To  bus* 
tain  this  position,  the  foregoing  statute  is  relied  vqpioft 
as  requiring  the  justice  before  whom  a  slave  is  taken, 
if  he  have  reasonable  cause  to  believe  that  he  is  a 
runaway,  to  command,  by  his  precept  endorsed  em 
the  certificate,  the  apprehender  either  to  deliver  the 
slave  to  the  jailer  of  his  county,  or  to  the  owner,  it 
he  resides  in  the  county ;  and  that  the  justice  has  oo 
power  to  determine  whether  the  slave  shall  be  com* 
mitted  to  jail,  or  delivered  to  the  owner;  but  that 
matter  must  be  left  by  him  to  the  person  who  has  ap- 
prehended the  slave. 

In  thia  construction  of  the  statute  we  do  not  oca*- 
cur.  It  is  the  duty  of  the  justice  to  determine  wheth- 
er or  not  the  slave  is  a  runaway,  and  also  whether 
the  apprehender  shall  deliver  him  to  the  owner,  or 
to  the  jailer  of  the  county.  This,  we  think,  is  the 
true  meaning  of  the  statute,  and  this  construction  is 
fortified  by  a  reference  to  the  statute  of  1798,  (2 
SiatiUe  Law^page  1411,)  which  continued  in  force  un- 
til the  adoption  of  the  Revised  Statutes.  By  that 
statute  it  was  provided,  that  if  the  owner  should  not 
be  identified  to  the  satisfaction  of  the  justice,  he 
should,  by  his  warrant,  commit  the  runaway  to  the 
jail  of  his  county.  We  cannot  perceive  any  inten- 
tion on  the  part  of  the  Legislature  to  change  the  law 
upon  this  subject,  and  transfer  the  deci>?ion  of  this 
question  from  the  justice  of  the  peace  acting  in  his 
ofllcial  capacity,  to  the  person  who  may  apprehend 
the  runaway,  and  who  may  be  wholly  irrespoAH- 
ble. 

The  warrant  issued  in  this  case  by  the  justice  was 
a  substantial,  although  not  a  formal  and  literal  com- 
pliance with  the  requisitions  of  the  statute.     It  con- 
tained a  statement,  although  imperfect,  of  the  facts   ^^^^.^^^  ^ 
which  are  required  by  the  statute  to  be  embraced  in  tbs  wyiiitiw 
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Btn.""        the  certificate  to   be  made  out  by  the  justice.     Its 

CuMENT.        omissions  are  not  prejudicial  to  the  plaintiiT,  and  the 

of  the  sututo,   statement  it  contains,  that  the  slaves  said   they  be- 

if  the  omiBsion   longed  to  him,  and  that  he  resided  in  Jefierson  coun- 

be  not  prejudi-  ,.  _  _  _  _       _  , 

cial  or  material   ty,  did  not  prove  that  such  was  the  fact,  as  the  state- 

Se^'^Vaye^'^  he  ^^^^  ^^  ^^®  slaves  was  not  competent  evidence  on 
cannot  com-  the  subject,  and  would  not  have  justified  any  action 
by  the  justice  based  exclusively  thereon.  It  was  not 
proved  that  the  defendant,  at  the  time  the  slaves 
were  brought  before  him  as  runaways,  knew  them 
or  their  owner,  or  their  place  of  residence,  or  that  he 
had  any  knowledge  on  the  subject,  except  that  which 
he  derived  from  the  information  of  the  slaves  them- 
selves. There  was  no  testimony  tending  to  prove 
that  he  had  any  reason  to  believe  that  they  had  not 
run  away  from  their  owner;  and  as  they  were  absent 
from  home  without  any  written  permission  from  their 
owner — at  least  none  was  proved  to  have  been  in 
their  possession — and  they  had  been  apprehended 
and  brought  before  him,  charged  with  being  runa- 
ways, he  had  an  undoubted  right  to  consider  and 
treat  them  as  such. 

As  the  owner  had  not  been  identified  to  his  satis- 
faction, he  had  a  right  to  order  them  into  the  custody 
of  the  jailer,  and  whether  this  was  done  by  him  in 
the  exact  manner  prescribed  by  the  statute,  by  a  pre- 
cept requiring  the  apprehender  to  deliver  them  to 
the  jailer,  or  by  his  warrant  directed  to  the  jailer 
himself  is  not  material,  as  the  same  efiect  precisely 
resulted  from  the  adoption  of  either  mode  of  accom- 
plishing this  object. 

And  we   do   not  admit  that  if  the  justice   while 

3.  A  justice   acting  within    the    limits   of   his  jurisdiction,   had 

wawMlihestate^   committed  a  mere  error  of  judgment,  without  any 

mentsofaslaye   malicious  or  improper  design,  that  he  would  have 

aranawEYaseT  thereby  subjected   himself   to   any   liability   what- 

idenoe.    Nor  ia    avpp 

it  admitted  that    ^'^^' 

a  justice  is  re-       Testimony  of  any  information  in  relation  to  the 

2mw?*  of  jttdgJ   slaves  that  had  been  given  to  the  persons  apprehend- 
oientiiiooffimit-  ingthem,  when  the  defendant  was  not  present,  and 
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of  which  it  did  not  appear  he  had  any  knowledge, 
was  clearly  inadmissible  against  him. 

The  law^  of  the  case  as  expounded  by  the  court  ting  a  slave  as  a 
helow  in  its  instruction  to  the  jury,  is  in  unison  with  JhcreTs^no  ma* 
the  principles  of  this  opinion.  licious   or  im- 

Wherefore,  the  judgment  is  affirmed.  proper  eaign. 


'  Russell  V8.  Ballard.  Case  ly 

APPEAL  FROM   JEFFERSON   CIRCUIT.  Pr.  Eo. 

B.  became  the  surety  of  H.  in  a  note  drawn,  payable  to  a  bank,  with  the 
express  view  of  obtaining  a  loan  of  money  for  the  support  of  the 
family  of  H.  H.  without  the  assent  of  B.  passed  it  off  to  R.  in 
discharsfe  of  a  preexisUng  debt:  held — that  U.  was  not  responsi- 
ble to  R.  upon  the  note. 

The  facts  of  the  case  are  fully  stated  in  the  opin- 
ion of  the  court. — Rep. 

/.  Harlan^  for  appellant — 

This  case  is  not  distinguishable  from  the  case  of 
the  Northern  Bank  vs.  Wmd,  14  B.  Monroe,  351,  and 
Harris  vs.  Turner ,  MSS.  opinion  present  term. 

Russell  was  ignorant  of  the  circumstances  which 
induced  Ballard  to  sign  the  note  as  the  surety  of 
Hamilton.  He  had  loaned  money  to  Hamilton,  and 
the  note  sued  on  was  received  by  Russell  in  the  reg- 
ular course  of  business.  Ballard's  responsibility  was 
not  increased  in  consequence  of  the  note  coming  in- 
to the  hands  of  Russell,  and  no  reason  is  perceived 
why  Ballard  should  not  be  held  responsible.  Regard- 
ing the  question  arising  in  this  case  as  already  de- 
cided by  the  cases  referred  to,  the  case  is  submit- 
ted. 

Logan  and  Bland  Ballard,  for  appellee — 

Argued,  that  the  precise  question  involved  in  this 
case  had  not  been  decided  in  any  reported  case  by 
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Oolober  1. 


this  court.  In  the  case  of  Conway,  4^.,  vs.  Bank 
United  States^  6  /.  /.  Marshall^  129,  it  was  held  that  if 
a  note  be  executed  by  A.  as  principal,  and  B.  and  C. 
as  his  sureties  payable  to  a  bank,  with  the  view  of 
enabling  A.  to  have  the  note  discounted  by  the  bank, 
and  A.  failing  to  have  the  note  discounted  sells  it  to 
D. — that  the  sureties  are  not  liable,  and  that  their  de- 
fense is  available  under  the  plea  of  no  consideration. 

In  the  case  of  Gore  vs.  Ross  and  Peltit,2  B.  Mtmroe^ 
299,  the  case  of  Conuxiyvs.  Bank  of  U,  S.,  was  re- 
ferred to  and  approved;  and  it  was  further  decided 
that  if  one  sign  a  note  as  surety,  blank  as  to  payee, 
but  for  the  avowed  purpose  of  enabling  his  principal 
to  borrow  money  from  A.,  and  without  the  knowl- 
edge or  consent  of  the  surety,  filled  up  and  made 
payable  to  B.,  who  had  knowledge  of  the  purpose 
for  which  the  note  was  signed  by  the  surety.  A 
plea  of  non  est  factiim  would  be  an  available  defense 
for  the  surety. 

The  cases  of  Smith  vs.  Motherly,  10  B.  Mearoe,  266, 
and  Ward  vs.  Northern  Bank,  14  B.  Monroe,  351,  ape 
not  analogous  to  the  present  case.  In  the  latter  case 
the  note  was  executed  to  raise  money,  and  money 
was  raised  upon  it,  though  not  advanced  by  the  bank. 
In  the  case  under  consideration,  though  the  note  was 
executed  for  the  same  purpose  of  raising  money,  it 
was  not  so  applied,  but  in  dischai'ge  of  a  pre-exist- 
ing debt  of  the  principal;  the  consideration  therefore 
failed. 

That  the  note  was  payable  to  the  bank,  was  no- 
tice of  the  purpose  of  its  execution.  Russell  was 
bound  to  know  that  it  had  been  given  to  the  bank 
for  property,  or  was  intended  for  discount  to  obtain 
money,  and  that  in  taking  it  for  an  old  debt  he  wae 
defeating  the  purposes  of  its  execution,  as  was  the 
case  in  the  case  of  Ross  against  Gore  and  Pettit,  su* 
pra. 

Judge  Simpson  delivered  the  opinion  of  the  Court. 

The  appellant  brought  an  action  on  a  note  execut- 
ed by  the  defendants,  which  reads  as  follows,  viz: 
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"$155  Louisville,  Ky.,  May  12th,  1853.  Rumi^ 

'*One  hundred    and  sixteen  days    after  date»  we,        Ballahp. 

*'  James  D.  Hamilton,  as  principal,  and  A.  J  Ballard,  

*'  as  sureties,  promise  to  pay  jointly  and  severally 
"  to  the  order  of  the  Mechanics'  Bank,  one  himdred 
''  and  fifty -five  dollars,  negotiable  and  payable  a.t 
*•  said  bank  in  Louisville,  without  defalcation,  for 
"  value  received.     Witness  our  hands. 

JAMES  D.  HAMILTON, 

A.  J.  BALLARD. 

He  alleged  in  his  petition  that  said  note  was  made 
solely  for  the  purpose  of  raising  money  to  pay  a  debt 
which  he  held  on  the  defendant,  Hamilton,  and  that 
the  latter  being  unable  to  have  it  discounted  in  bank, 
transferred  and  delivered  it  to  him  in  liquidation,  and 
discharge  of  the  debt  he  owed  him. 

The  defendant,  Ballard,  denied  in  his  answer  that 
said  note  was  made  for  the  purpose  alleged  by  the 
plaintiff,  and  stated  expressly  that  he  would  not  have 
signed  it  if  he  had  known  it  would  have  been  so  ap- 
plied. He  also  alleged  that  he  executed  it  as  the 
surety  of  his  co-defendant,  for  the  sole  purpose  of 
raising  money  for  the  use  of  the  family  of  the  latter, 
by  borrowing  it  from  the  bank ;  that  he  would  not 
have  executed  it  for  any  other  purpose,  and  that  his 
eo-defendant  had  no  authority,  from  him  to  use  the 
note  in  any  other  manner  whatever.  The  bank,  he 
alleged,  had  never  discounted  or  owned  the  note,  but 
it  had  been  passed  by  his  co-defendant  directly  to  the 
plaintiff,  in  payment  of  a  pre-existing  debt,  in  open 
violation  of  the  understanding  between  him  and  his 
co-defendant  at  the  time  it  was  executed,  and  in  ut- 
ter subversion  of  the  object  for  which  it  was  cre- 
ated. 

A  demurrer  to  this  answer  was  oveiTuled,  and  the 
allegations  therein  being  sustained  by  the  testimony, 
the  court,  to  whom  the  law  and  facts  of  the  case 
were  submitted  by  the  parties,  rendered  a  judgment 
in  favor  of  the  defendant  Ballard,  and  gave  the 
plaintiflT  a  judgment  against  the  other  defendant. 

It  is  contended  on  the  part  of  the  appellant,  that 
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RU88KLL         according  to  the  case  of  Ward  4^.,  vs.  Northern  Bank 
Ballard.        of  Kentucky,   14  B.   Monroe,  351,  and  the  principles 
therein  settled,  the  defense  of  Ballard  was  insuf- 
ficient, and  the  judgment  exonerating  him  from  lia- 
bility on  the  note  is  eroneous. 

On  the  other  side,. the  case  referred  to  has  been 
assailed  as  containing  unsound  doctrine,  and  it  is  al- 
so contended,  that  conceding  it  to  be  authoritative, 
it  is  not  analogous  to  the  present  case. 

The  doctrine  contained  in  that  case  is,  that  when  a 
note  is  made  to  raise  money  upon  it,  and  it  is  exe- 
cuted by  certain  persons  as  sureties  to  impart  credit 
to  it,  and  left  by  them  in  the  possession  of  their  prin- 
cipal, who  uses  it  for  the  very  purpose  for  which  it 
was  made,  the  sureties  cannot  escape  responsibility 
on  it,  upon  the  ground  that  it  was  made  payable  to 
a  bank,  and  the  money  was  advanced  on  it,  not  by 
the  bank,  but  by  another  person.  The  decision  in 
that  case  was  made  to  turn  upon  the  fact  that  the 
object  for  which  the  paper  was  executed,  to-wit,  to 
raise  money  upon  it,  had  been  accomplished,  and  the 
circumstance  of  it  having  been  made  payable  to  the 
bank,  was  deemed  insufficient  to  exonerate  the  sure- 
ties. 

There  is  a  clear  and  marked  distinction  between 
that  case  and  this.  Here  the  intention  with  which 
the  paper  was  created,  instead  of  being  carried  into 
effect,  was  in  reality  defeated.  The  very  fact  upon 
which  that  case  turned  is  wanting  in  this.  No  mo- 
ney was  raised  upon  this  note,  but  it  was  passed  off 
in  payment  of  a  pre-existing  debt.  In  that  case  the 
act  of  the  surety  had  enabled  the  principal  to  obtain 
the  money  from  a  third  person,  and  the  question, 
who  should  sustain  the  loss,  was,  at  least,  in  a  moral 
point  of  view,  clearly  against  them.  But  here  the 
plaintiff  has  not  been  induced  by  the  act  of  the  su- 
rety to  part  with  his  money  or  his  property.  He  does 
not  sustain  any  loss  by  the  discharge  of  the  surety 
from  liability  on  the  note,  but  he  is  thereby  only 
placed  in  his  original  position,  and  the  principal  in 
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the  note  still  remains  hifs  debtor,  and  liable  for  the        Rusbdj, 

amount  of  the  debt.  Ballard. 

The   form  of  the  note  in  this  case  indicated  the  ' 

purpose  for  which  it  was  executed.  It  was  made 
payable  to  a  bank,  and  showed  on  its  face  that  Bal- 
lard was  only  the  surety  of  his  co-obligor. 

These  circumstances  were  sufficient  notice  to  the 
plaintiff,  that  the  paper  was  intended  to  be  used  to 
raise  money  upon  it.  They  were  sufficient,  at  least, 
to  hlive  put  him  upon  an  inquiry  as  to  the  object  of 
the  surety  in  its  execution.  By  such  an  inquiry  he 
could  have  ascertained  that  the  intention  of  the  ma- 
kers of  the  note  was  truly  indicated  on  its  face.  Any 
supposition  or  inference  that  Ballard  intended,  by 
executing  the  note,  to  become  a  surety  for  the  pay- 
ment of  his  debt,  instead  of  being  authorized,  was 
in  fact  repelled  by  the  form  of  the  writing. 

If  a  note  be  purchased  by  a  party,  with  notice  that  B.becametbe 
one  of  the  obligors  is  a  surety  merely,  and  that  the  wrety^of  H.  ia 
Bale  and  purchase  will  defeat  the  purpose  for  which  payable  to  a 
it  was  executed  by  him,  or  will  violate  any  under-  exprcM'^view  of 
Btanding  or  agreement  between  him  and  his  princi-   obtaining  a  loan 

1      u        .u  u  -11    u        fv     ^   ^  u  u  ofmonejfortht 

pal,  then  the  purchaser  w\li  be  ailected  by  such  no-   gupport  of  the 

tice,  and  cannot  hold  the  surety  liable  on  the  note,   H."*'intlMnft  the 

or  compel  him  to  paj'  it.  assent    of    B., 

passed  it  off  to 
The  plaintiff  must  be  considered  as  having  notice   £.  j^  discharge 

at  the  time  the  note  was  transferred  and  delivered  to  f^  ■  P'?^?'*'.t 

ing  debt:    held 

him  by  Hamilton;  that  it  was  signed  by  his  surety,   that B.  was  not 
that  money  might  be  raised  upon  it  by  his  principal,   af'^iljljn*  the 
and  that  by  its  transfer  to  him  it  was  diverted  from  »<>*«. 
the  purpose  for  which  it  was  made,  and  the  under- 
standing of  the  parties  to  it  was  thereby  set  at  naught 
and  wholly  disregarded.     Consequently,  he  cannot 
hold  the  surety  responsible  upon  the  writing. 
Wherefore,  the  judgment  is  affirmed. 
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tomsoe    Case  16.  Ciaxk  vs.  Commonwealth. 

too      771 

Ou>.  Pkt.  APPMAL    from    ROCKCASTLE    CIRCUIT. 

1.  "Where  a  person  or  thing  necessary  to  be  mentioned  in  an  indictment^ 
is  described  with  circum;^tance8  of  greater  particularity  than  is  re- 
qniBite,  yet  those  circukAstances  must  be  proved;  otherwise  it  would' 
not  appear  that  the  person  or  thing  is  the  same  described  in  the  in- 
dictment." (Wharton's  Am.  Crim,  jBo.,  3d  Ed.  page  101;  Dor- 
seH*8  case,  5  Roger's  Rec.  77;  6  JNTame,  476;  United  SUOes  vs.  Por- 
ter, 3  Day's  tases,  283.) 

S.  The  indictment  was  for  having  counterfeit  bills  in  possession,  of  a 
certain  description,  purporting  to  be  on  certain  named  banks,  with 
the  intent  to  pass  them.  The  proof  lailed  to  show  that  the  notes 
which  defendant  had,  purported  to  be  on  any  of  the  ^anks  speci- 
fied; such  proof  was  necessary  to  authorize  a  conviction,  and  the 
court  should  so  have  instructed  the  jury  when  requested. 

3.  It  is  not  necessary  that  the  intention  should  be  to  pass  counterfeit 
>  bills  in  the  stale  of  Kentucky.  The  statute  is  general,  embracing 
the  intention  to  pass  them  at  any  place. 

The  facts  of  the  case  are  stated  in  the  opinion  of 
the  Court.     Rep. 

B.  ^  /.  Monroe  for  appellant— 

The  indictment  is  for  having  counterfeit  bank  notes 
in  possession,  purporting  to  be  on  various  banks  of 
Kentucky,  with  the  intention  to  pass  them.  None  of 
the  witnesses  proved  that  any  money  found  in  pos- 
session of  defendant  was  counterfeit,  except  by  the 
confessions  of  defendant ;  and  the  proof  is  that  the 
notes  seen  purported  to  be  Virginia  bank  notes. — 
Whether  there  be  any  incorporated  banks  in  Virginia 
this  court  does  not  judicially  know. 

1.  The  indictment  specially  charges  that  defend- 
ant had  in  possession  counterfeit  notes,  purporting  to 
be  the  issue  of  the  Farmers  Bank  of  Kentucky,  the 
Northern  Bank  of  Kentucky,  and  the  Southern  Bank 
of  Kentucky,  of  certain  descriptions.  Can  the  de- 
fendant be  convicted  by  proof  showing  that  he  waa 
in  possession  of  notes  of  different  descriptions,  and 
purporting  to  be  the  issue  of  different  banks  from 
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those  specified  in  the  indictment?     It  is  supposed  he         Clam 
cannot^  ComVh. 

Waving  the  question  whether  it  was  necessary  to  * 

Bay  more  in  the  indictment  than  that  the  defend- 
ant had  in  his  possession  forged  and  counterfeit  bank 
notes,  with  the  intention  of  passing  them,  it  is  in- 
sisted, that  having  described  the  notes  particularly 
that  the  Commonwealth  is  confined  to  proof  of  such 
notes  as  are  described.  Proof  that  the  defendant 
had  other  counterfeit  notes  in  possession  might  have 
been  admissible  after  proving  the  possession  of  the 
notes  described,  to  prove  the  intention  to  pass  such 
notes,  but  not  to  establish  the  main  charge  in  regard 
to  the  notes  described. 

In  England,  under  the  statute  of  William  IV  pro- 
hibiting the  circulation  of  false  coin,  it  was  held  that 
the  prosecution  was  bound  to  show — 1.  The  posses^ 
sion  of  the  false  coin.  2.  The  knowledge  that  it 
was  false  coin.  3.  The  intent  to  utter  or  pass  off 
the  same.  (See  Roscoe*s  Criminal  Evidence^  396.) 
In  this  case  it  was  necessary  to  prove  the  particular 
description  of  bank  notes  specified  in  the  indictment, 
and  then  that  they  were  counterfeit.  In  the  authority 
just  cited,  at  page  102,  it  is  8aid,'^when  a  person  or 
thing  necessary  to  be  mentioned  in  an  indictment  is 
described  with  greater  particularity  than  is  requisite, 
yet  those  ciroumstances  must  be  proved,  otherwise  it 
would  not  appear  that  the  person  or  thing  is  the  same 
described  in  the  indictment."  On  the  same  page, 
same  author,  this  case  is  given :  **If  a  man  is  charge 
ed  with  stealing  a  black  horse ^  the  allegation  of  color, 
though  unnecessary,  being  descriptive  of  that  which 
is  material  could  not  be  rejected."  (3  Starkie^s  Ev. 
I53\y  Ut  ed.)  Other  cases  are  cited.  {Boscoe's  Ev.y 
102,  note  I.)  One  of  which  cases  is  the  case  of  an 
indictment  for  coining,  alleging  possession  of  a  die 
made  of  iron  and  steely  where  the  proof  was  that  it 
was  made  of  zinc  and  aniinwny. 

It  was  held  in  the  case  of  the  United  States  vs.  For* 
tevy  3  Daj/^s  casesy  2d3,  that  an  allegation  in  an  indict* 
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Clakk  ment  which  is  not  impertinent  or  foreign  to  the  case 

Com'th.         must  be  proved,  though  a  prosecution  for  the  offense 
might  be  supported  without  such  allegation. 

2.  The  circuit  judge  erred  in  refusing  to  instruct 
the  jury  that  the  proof  should  show  the  notes  alleged 
to  have  been  in  defendant's  possession  were  of  the 
description  specified  in  the  indictment  to  authorize  a 
conviction.  ' 

3.  The  court  erred  also  in  refusing  to  instruct  the 
jury  that  they  should  believe  from  the  evidence  that 
the  defendant  intended  to  pass  the  counterfeit  money 
in  Kentucky.  It  is  not  an  offense  against  the  statute 
to  have  an  intention  in  Kentucky  to  pass  counterfeit 
bank  notes  in  another  state. 

A,  A.  Burton^  on  the  same&ide — 

The  conviction  in  this  case  ought  to  be  reversed  for 
these  reasons: 

1.  The  indictment  charges  that  the  forged  bank 
notes  purported  to  be  on  Kentucky  banks.  There 
was  no  proof  offered  of  any  such  notes,  but  of  notes 
that  purported  to  be  on  a  bank  in  another  state. 
This  variation  was  fatal.  {ArchibalcTs  Crim,  PL 
438-42;  1  Chilti/'s  Criminal  Law,  233-4;  3  lb.,  1041; 
2  East.  PL  Croum,  882;  2  Siarkie  Ev.  467-8;  1  Green- 
leaf  Ev.,  section  65;  3  lb.,  sec.  108;  United  States  vs. 
Cantril,  4  Cranch,  167.) 

Section  135  of  the  Criminal  Code  of  Kentucky 
clearly  contemplates  a  true  description  of  the  bank 
note  in  all  cases,  unless  it  is  withheld  or  destroyed  by 
the  accused,  by  providing  that  a  misdescription  shall 
not  be  fatal  when  it  is  so  withheld  or  destroyed. 

The  Code  does  not  dispense  with  charges  of  sub- 
stance in  an  indictment  that  were  material  before  its 
adoption.  Section  128  nor  no  other  provision  con- 
templates any  such  change.  On  the  contrary,  it  af- 
firms in  effect  the  law  and  practice  as  it  existed  at 
the  time  of  its  adoption.     (Sections  121-3.) 

The  indictment  is  worse  than  if  it  had  only  coii- 
tained  a  charge  in  general  terms  of  having  forged  or 
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counterfeit  bank  notes,  with  intent,  &c.,  without  ^''^^ 
naming  the  bank  or  describing  the  notes,  which  is  Gcm'th. 
palpably  bad;  because  charging  one  kind  or  de- 
Bcription  of  notes  tends  to  mislead  and  deceive  the 
accused.  He  was  notified  by  the  indictment  to  an* 
swer  one  charge,  and  is  proceeded  against  for  anoth- 
er. When  he  was  notified  to  defend  himself  against 
a  charge  of  having  forged  Kentucky  bank  notes,  he 
was  not  likely  to  prepare  himself  against  a  charge 
of  having  forged  Virginia  bank  notes. 

2.  There  was  no  proof  ofiered  of  the  existence  of 
any  such  bank  as  that  upon  which  the  notes  purport- 
ed to  be.  Its  charter  should  have  been  produced,  it 
being  an  institution  of  another  state,  and  foreign  to 
Kentucky.  There  could  have  been  no  valid  convic- 
tion unless  the  bank  had  been  a  lawfully  incorpor- 
ated bank  of  this  or  some  one  of  the  United  States. 
{Rev.  Stat.,  255.) 

3.  A  new  trial  should  have  been  granted  for  the 
misbehavior  of  the  jury.  No  prisoner  is  safe  in  the 
hands  of  such  a  iuiy.    {Criminal  Code,  section,  242.) 

A  new  trial  ought  to  have  been  granted  for  the 
deception  practiced  on  the  accused  by  the  witnesses 
for  the  prosecution. 

A  reversal  is  asked. 

/.  Harlan,  for  appellee — 

Section  129  of  Code  of  Practice  provides  that  ''no 
indictment  is  insufficient,  nor  can  the  trial,  judgment, 
or  other  proceeding  thereon  be  afiected  by  any  defect 
which  does  not  tend  to  the  prejudice  of  the  substantial 
rights  of  the  defendant  an  the  tnerits.^^ 

The  evidence  for  the  prosecution  was  in  substance 
as  follows :  The  first  witness  proved  that  defendant 
pulled  from  his  pocket  a  large  roll  of  bank  bills,  and 
handed  one  of  the  bills  to  the  witness,  who  examin- 
ed it  as  well  as  he  could,  it  being  in  the  night  time, 
and  ''thought  it  a  bill  on  some  of  the  banks  of  Vir- 
ginia, and  took  it  to  be  counterfeit."  Defendant  told 
witness  he  might  have  as  much  of  that  kind  of  paper 
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CLUk  1^  lie  'viraat«d,  diat  It  was  ceonteifeit,  and  tiiat  wit- 
Oiiik'>ffft.  n<3SB  could  pay  defendant  one  dollar  of  good  money 
for  every  dollar  of  it  tkat  witn^as  passed.  A  letter 
fh>m  the  defendant  to  ttn  uncle  living  in  Arkansas, 
inclosed  la  bank  bill,  in  which  the  writer  says:  **! 
want  yon  to  take  this  bill  and  see  if  you  can  pass  it, 
and  I  want  you  to  write  to  me  whether  you  know 
anything  of  the  like  t»r  not.  If  you  think  tfie  chance 
would  be  good  I  would  come  to  see  you  next  fall  and 
fetch  a  quantity  of  diflferent  kinds.  I  know  a  few 
Aings,  and  keep  this  to  yourself^" 

The  second  witness  said,  *'that  defendant  offered 
to  let  him  have  counterfeit  bank  notes,  two  dollars 
for  one  of  good  money,  and  he  «ltw  a  stamp  at  de^ 
fondant's  house  that  defendant  showed  to  him,  and 
told  him  it  was  a  tool  to  make  counterfeit  half  dol- 
lars with.  He,  (defendant,)  showed  otie  counterfeit 
bank  bills,  defendant  said,  one  of  which  I  thought  was 
a  ten  dollar  Kentucky  bill,  and  scud  he  had  made  it 
profitable." 

Another  witness  proved  that  defendant  exhibited 
to  him  a  large  roll  of  bank  bills,  which  defendant 
said  were  counterfeit,  and  proposed  to  let  witness 
and  another  man  who  was  with  him  have  some  of  it, 
and  proposed  to  them  to  come  another  day  for  that 
purpose,  but  witness  did  not  go. 

The  fourth  witness  said,  '*he  never  saw  defendant 
have  any  counterfeit  bills,  but  defendant  proposed  to 
him  to  go  into  the  business,  and  told  witness  that  he 
had  bought  some  cows  with  counterfeit  money,  and 
had  about  eleven  hundred  dollars  of  bank  bills  or 
notes.'* 

The  defendant  proved  by  several  witnesses  gener- 
al good  character  prior  to  the  commencement  of  the 
prosecution.  The  commonwealth  then  proved  that 
defendant  had  been  suspected  fbr  two  years  previ* 
o^isly  of  being  concerned  in  the  passing  of  counter- 
feit money. 

1.  !  contend  that  the  evidence  authorized  the  jury 
U>  find  the  defendant  guilty.    The  charge  is  for  hav- 
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ing  in  his  possession  coanterfeit  bills  representing  tlie  ^lak* 
genuine  bills  of  certain  banks  in  Kentucky.  One  Coh*t*. 
witness  said  that  defendant  had  shown  him  somo  '  " 

counterfeit  bank  bills,  "one  of  which  he  thought  was 
a  ten  dollar  Kentucky  bill."  This,  with  the  other 
evidence  in  the  case,  authorized  the  jury  to  And  the 
defendant  guilty.  The  possession  of  a  Bingle  coun- 
terfeit  bitt,  with  the  intention  of  passing  it  as  gen- 
uine, constitutes  the  offense.     {Revised  SUdtUes^  255.) 

The  statute  does  not  require  any  evidence  that  the 
banks  were  duly  chartered.  If  the  notes  purport  to 
be  on  banks  that  never  had  any  existence,  the  puit* 
ishment  is  the  same  as  if  the  banks  were  duly  char- 
tered.    {Rev.  Stat,  256,  sec.  3.) 

2.  The  alleged  misconduct  of  the  jury,  according 
to  the  modern  authorities,  is  not  sufficient  to  set  aside 
the  verdict,  unless  evidence  had  been  introduced 
conducing  to  prove  that  some  improper  influence  hail 
been  exercised.    No  such  evidence  was  offered. 

As  the  evidence  establishes,  beyond  doubt,  the 
guilt  of  the  defendant,  and  as  there  is  no  defect 
which  tends  "to  the  prejudice  of  the  substantial  rigbtA 
of  the  defendant  on  the  merits,''  the  judgment  shouhi 
be  affirmed. 

Jodge  Sftm  MWered  tke  opiBioB  of  the  Gotnrt.  OelolMr  41 

James  Clark  was  indicted  under  the  Revkied  SMtr 
ViXe^—Sec.  2,  Art.  10,  Chap.  28,  tide  Crimes  and  Pw^ 
iskments — "for  having  unlawfully  in  his  pcesessioo,  on 
^the  Istday  of  December,  1852,  twenty  counterfeit 
<  bank  notes  of  the  Farmers  Btmk  ^  Eeniuckf^  each 

*  of  the  denomination  of  twenty  dollars;  ten  coaQter* 

*  feit  bank  notes  on  the  Farmers  Bank  of  Kentucky, 
*of  the  denomination  of  ten  dollars;  twenty  oned^ 

*  lar  bills  on  the  Northern  Bank  of  Kentucky ;  tweo- 

*  ty  two  dollar  bills  on  the  Farmers  Bank  of  Ke»- 

*  tacky ;  twenly  one  dollar  biHs  on  tho  Fanners  Bank 
<of  Kentuoky;  twenty  twenly  dollar  bills  on  tho 

*  Soutkem  Bank  of  Kentucky ;  twenty  tea  dollar  billy 
<aa  the  Saulhem  Bank  of  Kentacky;  alt  of  wbi^M; 
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CxABx         ( was  payable  at  the  different  ofEces  of  discocmt  and 
Com'th.        '  deposit  of  said  banks  in  this  State,  and  which  said 

*  counterfeit  notes,  whilst  thus  in  his  possession,  were 

*  known  to  him  to  be  counterfeit,  and  were  held  by 
f  him  with  intent  to  defraud,  by  selling  and  passing 

*  the  same." 

Upon  trial  in  the  Circuit  Court  he  was  convicted, 
and  sentenced  to  imprisonment  in  the  penitentiary 
for  two  years,  and  from  that  judgment  has  appealed 
to  this  court. 

The  main  ground  relied  on  for  reversal  is  alleged 
wror  of  the  Circuit  Court  in  granting  and  refusing 
instructions  to  the  jury. 

The  evidence  conduced  to  show  very  clearly  that 
the  accused,  about  the  time  edleged,  had  in  bis  pos- 
session counterfeit  bank  bills,  with  an  intent  to  pass 
the  same ;  but  no  witness  could  state  that  the  bills 
thus  in  his  possession  purported  to  be  bills  upon 
either  of  the  banks  mentioned  in  the  indictment. 
One  witness  proved  that  the  bills  he  saw  were,  as 
he  thought,  ''on  some  of  the  banks  of  Virginia*" 
And  another  stated  that  the  accused  exhibited  to  him 
^ome  counterfeit  bank  bills,  'one  of  which  he  thought 
was  a  ten  dollar  Kentucky  bill.'  There  was  other 
testimony  showing  that  he  had  a  number  of  counter- 
*  feit  bank  bills  in  his  possession,  with  an  intent  to 

pass  them  fraudulently,  but  none  as  to  the  descrip* 
tion  of  the  bills. 

'  Upon  this  evidence,  among  other  instructions  ask- 
ed by  counsel  for  the  accused  was  the  following : 
'*That  unless  the  jury  should  believe  from  the  evi- 
^-dence,  to  the  exclusion  of  a  reasonable  doubt,  that 
*'the  defendant,  before  the  finding  of  the  indictment, 
*^  had  in  his  possession  counterfeit  bank  bills,  or  a 

*  counterfeit  bank  bill,  of  the  descriptien  and  denami- 

*  nation  mentioned  in  the  indictment,  with  the  inten- 

*  tion  of  passing  the  same,  they  should  acquit  the 

*  prisoner."  This  instruction  was  refused  by  the 
court,  and  an  exception  taken  to  the  refusal  by  the 
defendant. 
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The  doctrine  seems  to  have  been  well  settled  in  Clam 

England  and  this  country,  that  in  criminal  cases,  al-  Com'th. 

though  words  merely  formal  in  their  character  may  *"" 
be  treated  as  surplusage,  and  rejected  as  such,  a 
descriptive  averment  in  an  indictment  must  be  prov- 
ed as  laid,  ''and  no  allegation,  whether  it  be  neces- 
sary or  unnecessary,  more  or  less  particular,  which 
is  descriptive  of  the  identity  of  what  is  legally  es- 
sential to  the  charge  in  the  indictment  can  be  reject- 
ed as  surplusage." 

So  where  a  person  or  thing  necessary  to  be  men-  ^  "Where  s 

tioned  in  an  indictment  is  described  with  circumstan-  penoo  or  thing 

ces  of  greater  particularity  than  is  requisite,  yet  Jl^j^tioDedtnaa 

those  circumstances  must  be  proved,  otherwise  it  todioiment  ig  de 

, ,                               ,          ,                               1  .         .      ■  tcnbed  with  dr- 

would  not  appear  that  the  person  or  thing  is  the  oumataaoes    of 

same  described  in  the  indictment.    {Wharton* s  Am.  f^'^j^f^Py^^ 

Crim.  LaWf  2d  edition.  291 ;  Bmcoc^s  Criminal  Evidence,  qaisite,7etthoM 

.^.  V  oiroiiiBflteBcee 

^^1.)  niut  be  proTed» 

Thus,  on  an  indictment  for  coining,  there  was  an  J[,*o„][J^^    ^f? 

alleged  possession  of  a  die  made  of  iron  and  steel,  peer  that  tbe 

when,  in  fact,  it  was  made  of  zinc  and  antimony.  {||^e  i^e  SS- 

The  variance  was  deemed  fatal.     (Dorsett's  casey  5  •f**^»^J^«|'* 

dictment.     {8d$ 

Boger^s  Rec.  77.)     On  an  indictment  for  stealing  a  wh^ton't  Am. 

pine  log,  markecL  with  a  particular  mark,  it  was  held  2^i^,^*'ioi^ 

that  the  mark  must  be  proved  as  alleged,  and  the  de-  Doruu'9Ca$ey  5 

flcriptioB  could  not  be  rejected  as  surplusage.    (0/A  s  ^Jne,  '47et 

Maine,  476.)   And  in  the  case  of  the  United  States  vs.  ^^^^^^T; 

Porter,  3  Jk^s  cases,  283,  the  court  held,  that  an  alle-  Cam^  283.) 
gation  in  an  indictment,  not  impertinent  or  foreign 
to  the  cause,  must  be  proved,  though  a  prosecution 
for  the  offense  might  be  supported  without  such  al- 
legation. 

Here  the  description  of  the  bills,  as  set  forth  in  the  9.  Theindiet-' 

indictment,  if  not  essentially  necessary  to  the  prose-  SSJtog^SSi,t«! 

cation  under  the  statute  referred  to,  is  neither  imper-  felt  bills  in  dos- 

tinent  or  foreign.    And  having  been  alleged,  how-  certain  deicrip- 

ever,  it  devolved  upon  the  commonwealth  to  prove,  to^biSocertoS 

as  alleged,  that  the  defendant  had  a  bill  or  bills  of  named    banks. 

the  description  and  denomination  stated,  with  intent  ^  pMi^  them; 
to  pass  the  same. 
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lAcstoic  In  refusing  to  submit  that  question  to  the  jury,  as 

CoLUfffl.        9»ked  for  in  the  instruction  referred  to,  the  Circuit 

Ceproof  ftiHed   Court,  in  our  opinion,  erred  to  the  prejudice  of  the 
to  show  that  the    ^^«,„^^ 

■otee  which  de-  accused. 

feodMthadpur-  In  reference  to  the  instruction  requiring  the  juiy 

•07  of  the  banks  to  find  that  the   accused  intended  to  pws  the  bills 

Soof^  was*n€c?  ^^  ^^'®  state,  such  intent  is  not  demanded  by  the  stat- 

taaarj  to  author  ute,  and  that  instruction  was  properly  refused.    The 

Rn/^   oouFt  offense  created  by  the  statute,  is  having  counterfeit 

hutoft^^^ih*  bank  bills  in  possession,  with  an  intent  to  pass  them, 

Joiy  when  re-  without  reference  to  the  place  where  such  passing 

*'*3?*ft  k  soft  ®^^^'  occur. 

^oeMcy  thai  The  action  of  the  Circuit  Court  upon  the  ground 
Aouldbetopast  '^r  a  new  trial,  for  alleged  misconduct  of  the  jury,  is 
1m^£^aL^^€f  ^^^  embraced  among  the  errors  that  arc  ^abject  to 
Btnhiekg — the  revision  by  this  court,  and  need  not  be  noticed. 
•1^^^  emb»eiDg  ^^^  ^^^  reasons  assigned,  the  judgment  is  reversed, 
*•  isteattM  to  and  cause  remanded  for  a  new  trial  in  conformity 
with  this  opinion. 


paeethemataoy 


C^«e  17.  Delphi*  Jack^n,  (of  color,)  vs.  Collins.. 

f**-  B^  AFPEAI.  FROM  C|.ABJ(  CIRCUIT. 

1.  Ite  10th  article  ^  the  peew^  eonstitatioD  ef  Kentucky,  which 
tOfOk  effect  in  Jane,  1850,  so  far  as  it  prescribed  that  laws  shonld  be 
passed  to  prevent  ibe  emancipation  of  slaves  to  remain  in  the 
state,  was  not  effectual  of  itself  to  prevent  owners  from  enand* 
pating  tbeir  slaves,  nntil  tbe  Legislature  passed  laws  to  that  eflbet, 
and  a  deed  of  enaneipation  exeomted  after  the  constUulios  went 
into  el^t,  before  the  passage  of  such  act  by  tbe  LegisUture»  was 
valid,  nnder  the  provisions  of  tbe  act  of  1798. 

S.  The  right  to  emancipate  slaves  not  being  taken  away  by  tbe  ptesent 
oonstltntion,  until  legislation  under  it,  the  right  remained  oaafftot- 
•d  until  legislation  took  place,  and  tbe  right  of  the  person  eaia&- 
eipated  to  remain  in  the  state  was  not  affected,  ae  the  previoua 
laws  on  that  subject  were  not  repealed  by  the  constitution,  but  ex- 
preialy  continued  in  force. 
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X  Tbe  pretest  ooostitatloii  of  Eentneky,  wUeh  went  into  operatioo  is 

June,  1850,  did  not  by  its  ovn  force  operate  to  prevent  the  uncoiv         p   *^ 

ditional  emancipation  of  siaTes,  nor  repeal  any  existing  law  giving    i  !■ 

thatriglit. 

4.  The  ha8tar<t  ohilft  of  a  free  peison  of  oolor  14  heir  lo  th<  mother. 

5.  A  devise  was  made  to  slaves  who  conid  not  take*  and  a  devise  over 

to  others  in  case  the  first  devisees  die  without  issne.  Held,  that  the 
first  devisees,  being  incapable  of  taking,  being  slaves,  that  tilt 
devlte  over  was  void,  and  that  tht  beb  at  law  mnst  take. 

6.  b  cate  there  l>e  an  executory  devisei  to  take  effect  upon  tihe  dtslh  of 

a  particular  person  without  issue,  the  ul  ttrior  devise  having  no  con- 
nection with  or  dependenoe  upon  the  previous  interest,  but  depend- 
ing upon  a  contingency  which  may  or  may  not  terminate  a  pvtvi* 
ous  interest  created  by  the  will:  Hel^  that  the  executory  dtvite 
oould  not  take  effect  until  the  contingency  occur,  though  the  first 
interest  could  not  take  effect,  because  of  Uie  incapacity  oi  the  de- 
visee to  take,  and  that  the  heir-at-law  should  take. 

/.  B.  Huston^  for  appellwt — 

Delpliia»  a  free  womaa  of  color,  li>roughrt  this  suit 
as  heir-at-law  to  Jemima^  her  mother^  also  a  bw 
woman  of  color.  Jemiina,  made  a  will,  dated  in 
1839,  which  was  admitted  to  record,  by  which  she 
devised  the  property  in  controversy  to  l^e  sold  and 
the  proceeds  divided  between  her  two  daughters, 
Delphia  and  Caty;  but  if  eitJier  of  her  daughters 
shook!  die  without  ehiMren,  berproporti.Qi}  should  go 
to  the  survivor,  and  on  the  death  of  the  daughtera, 
the  children  of  each  to  have  their  mother's  portion. 
If  tb«  daughters  and  their  children  should  dio  with* 
out  issue,  then  she  directs  that  the  whole  be  divided 
between  the  children  of  Mary  P.  Collins,  wife  of 
Willis  Collins.  By  a  codicil  dated  in  1851,  the  tes- 
tatrix recites  her  purchase  of  Delphia,  and  gives  to 
her  two  grand-sons,  Billy  and  EUick,  sons  of  her  son 
Robin,  instead  of  her  daughter  Delphia,  one-half  of 
the  property  mentioned  in  the  will,  and  of  any  other 
property  she  may  possess  at  her  death,  except  her 
daughter  Delphia,  who  is  to  be  free.  Delphia  was 
emancipated  by  her  mother,  by  deed,  2t5th  October, 
1850. 

1 .  All  the  beneficiaries  in  the  will  of  Jemima  be- 
ing slaves  at  her  death,  except  the  children  of  Mrs. 
Collins,  the  question  arises  can  they  take,  or  does  the 
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J1CK8ON  property  descend  to  Delphia,  her  heir-at-law  and  on- 
CoLLiNB.        ly  child  or  grand-child  who  is  not  a  slave? 

At  the  date  of  the  deed  by  which  Delphia  was 
emancipated,  no  statute  had  been  passed  by  the  Leg- 
islature under  the  10th  article  of  the  constitution  of 
Kentucky,  which  took  effect  in  June,  1850,  and  the 
law  of  1798,  giving  a  right  to  emancipate  slaves,  was 
in  full  force,  and  the  deed  of  emancipation  of  Del- 
phia was  effectual  to  confer  freedom,  and  subse- 
quent legislation  could  not  have  a  retrospective  ef- 
fect, and  defeat  that  right. 

2.  The  beneficiaries  in  the  will  who  are  to  take 
under  the  devise  upon  the  happening  of  the  contin- 
gency specified  in  the  will,  are  all  slaves,  and  can- 
not take  under  the  will,  and  the  children  of  Mrs.  Col- 
Uns  can  never  take  until  the  happening  of  the  con- 
tingency specified,  which  may  not  happen,  and  the 
devise  is  ineffectual  to  deprive  Delphia  of  her  right 
as  heir-at-law. 

A  reversal  is  prayed. 

Samuel  Hanson,  for  appellee — 

The  first  question  is,  had  Delphia  any  claim  under 
the  will? 

2.  If  so,  was  she  free  under  the  present  constitu- 
tion of  Kentucky  and  Revised  Statutes,  and  capable 
of  taking?  The  Circuit  Court  decided  the  latter 
question  against  the  appellant.  Both  questions  are 
open  in  this  court,  and  it  is  desired  that  both  be  de- 
cided. 

The  petition  and  opinion  of  the  Circuit  Court  fully 
explain  the  questions  in  controversy. 

October  5.  Chief  Justice  Massball  delivered  the  opinion  of  the  Court. 

This  petition  was  filed  by  a  woman  of  color,  by 
name  Delphia  Jackson,  suing  as  a  free  person,  as- 
serting rights  as  sole  heir  of  her  mother,  Jemima 
Clark,  a  free  woman  of  color,  by  whom  the  plaintiff 
had  been  purchased,  and  was  emancipated  by  deed, 
dated  in  October,  1850,  as  well  as  by  the  codicil  of 
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her  will,  made  in  September,  1851.  The  will  itself,  Jaotsow 
dated  in  1839,  was  proved  and  admitted  1o  record  in  Colunb. 
1864.  The  will  which  is  referred  to,  and  is  a  part  of 
the  record,  appoints  Willis  Collins  executor,  and  Mary 
P.  Collins,  his  wife,  executrix,  and  directs  them  to 
sell  certain  described  property,  being  an  undivided 
half  of  a  house  in  Winchester,  and  to  hold  the  pro- 
ceeds in  trust  for  the  two  daughters  of  the  testatrix, 
by  name  Caty  and  Delphia,  and  to  dispose  of  any 
other  property  of  which  she  should  die  possessed  in 
the  same  way,  provided  that  if  either  of  the  daugh- 
ters should  die  without  children,  her  portion  should 
go  to  the  survivor ;  and,  on  the  death  of  the  daugh- 
ters, the  children  of  each  to  have  their  mother's  por- 
tion. If  the  daughters  and  their  children  should  die 
without  issue,  then,  and  in  that  case,  the  testatrix 
wills  and  bequeathes  whatever  she  may  possess  to 
the  children  of  Mrs.  Mary  P.  Collins,  her  executrix, 
to  be  equally  divided  between  them.  By  a  codicil, 
dated  in  September,  1851,  the  testatrix  recites  her 
purchase  of  Delphia,  and  gives  to  two  grand-sons, 
Billy  and  Ellick,  sons  of  her  son  Robin,  instead  of  to 
her  daughter  Delphia,  one-half  of  the  property  men- 
tioned in  the  will,  and  of  any  other  property  she  may 
possess  at  her  death,  except  her  daughter  Delphia, 
who  is  to  be  then  free ;  and  directs  that  the  property 
given  to  her  two  grand-sons  be  held  in  trust,  &c.,  as 
in  the  will. 

The  petition  states  that  all  the  devisees  named  in 
the  will,  except  the  children  of  Mrs.  Collins,  are 
slaves,  and  that  the  contingency  on  which  the  devise 
to  these  children  is  to  take  effect  cannot  reasonably 
occur,  as  the  plaintiff  herself  has  children,  and  as 
she  leaves  grand-children;  that  Mrs.  Collins  is  dead, 
leaving  but  two  children  who  are  defendants ;  that 
the  plaintiff  is  in  possession  of  the  house  mentioned 
in  the  will,  which,  together  with  all  her  other  prop- 
erty, she  claims  as  the  sole  heir  of  her  mother;  that 
she  desires  to  retain  the  house  as  a  home,  and  does 
not  wish  it  to  be  sold,  but  that  Collins,  the  executor, 
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COLLEIM. 


1.  The  lOth 
article  of  the 
presADt  consd- 
iution  of  Ken- 
tuckj,  which 
took  effect  in 
June,  1850,  so 
far  as  it  pre- 
eoribed  that 
laws  should  be 
passed  to  pre- 
Tent  the  eman- 
oipatlon  of 
slaves  to  remain 
in  the  state,  was 
not  effectual  of 
itself  to  prevent 
owners  from  e- 
mancipating 
their  slaves,  un- 
til &e  legisla- 
ture passed  laws 
to  that  effbct; 
and  a  deed  of 
emancipation  ex 
eeuted  after  the 
oonstitution 
went  into  effect, 
before  the  pass- 
age of  fach  act 


ifi  now  proceeding  lo  sell  it,  and  h^s  advertised  a 
sale,  &o.;  and  she  asks  for  an  injunction  against  the 
sale. 

A  demurrer  to  the  petition  was  sustained,  and  the 
petition  dismissed  on  the  ground,  as  appears  from  the 
decree,  that  as  the  10th  article  of  the  present  coa- 
stitution,  among  other  things,  requires  the  Legisla* 
ture  to  pass  laws  to  permit  slaves  to  be  emancipated 
by  the  owners,  "and  to  prevent  them  from  remaiBtng 
in  this  state  after  they  are  emancipated,"  took  eff^^ 
as  a  part  of  the  constitution  in  June,  1850,  before  the 
date  of  the  deed  of  emancipation  by  which  the 
plaintiff  claims  her  jfreedom,  that  deed  and  the 
emancipation  declared  by  it  is  subject  to  the  opera- 
tion of  the  legislative  act,  passed  after  its  execution, 
which  is  referred  to  as  contained  in  the  Revised  Stat- 
ute,  page  643,  4,  which  makes  removal  from  the  state 
a  condition  of  emancipation,  and  declares  that  until 
such  removal,  the  absolute  right  to  freedom  shall  aot 
vest. 

The  law  existing  before  the  adoption  of  the  pres* 
ent  constitution,  authorized  emancipation  without  any 
such  condition ;  and,  if  that  authority,  as  give^  by 
the  previous  law,  (the  act  of  1798,)  was  not  wholly 
abrogated,  the  deed  of  emancipation,  made  in  pur* 
suance  of  the  prior  law,  and  before  the  passage  of 
any  statute  intended  to  carry  the  constitutional  man* 
date  into  effect,  and  before,  in  fact,  there  was  any  op* 
portunity  for  the  passage  of  such  a  law,,  must,  in  our 
opinion,  be  effectual,  except  so  far  as  the  constituti^i 
itself  either  made  it  ineffectual,  or  subjected  it  to  fu* 
ture  legislation,  by  which  its  efficacy  has  been  im- 
paired. But  it  is  admitted,  and  is  entirely  clear,  that 
the  constitutional  provision  referred  to  does  not  itself 
impose  any  condition  upon  emancipation.  It  does 
not  by  its  own  force  and  operation  attach  upon  indi-^ 
viduals— either  the  emancipated  or  the  emancipators. 
It  is  a  mandate  to  the  Legislature,  and  dependent  up- 
on the  action  of  that  body  to  give  it  effect.  It  does 
not  declare  that  all  future  acts  of  emancipation  shall 
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have  no  effect  until  removal,  nor  even  require  the       Jacksow 
Legislature  bo  to  enact.     It  requires  the  passage  of      CoLLutt. 


act  of  1796. 


a  law  or  lavirs  to  prevent  emancipated  slaves  from  by  the  legiaU- 
remaining  in  the  state  after  their  emancipation. —  i'JJJeV'ui  ^pr^ 
And  the  subsequent  enactment,  declaring  that  the  act  Yisionaj^  the 
of  emancipation  shall  not  confer  absolute  freedom 
on  the  slave,  until  he  or  she  is  removed  from  the  state, 
though,  as  a  means  of  preventing  their  remaining  in 
the  state,  it  is  allowed  by  the  constitution,  is  certain- 
ly not  expressly  commanded  by  it.  And  in  fact  a 
previous  statute  had  been  enacted  for  the  purpose  of 
carrying  out  this  provision  by  compelling  emancipat- 
ed slaves  to  leave  the  state  and  not  return  to  it,  un- 
der pain  of  being  convicted  and  punished  as  felons, 
but  without  declaring  the  act  of  emancipation  void, 
or  suspending  its  effect. 

The  constitution  does  not  itself  establish  a  princi- 
ple which  shall  be  operative  from  its  own  date,  but 
at  most  establishes  a  principle  for  future  legislative 
action,  and  to  be  effectuated  by  future  laws ;  and  that 
principle  is  not  that  future  emancipation  shall  de- 
pend upon  removal,  but  that  slaves  to  be  afterwards 
emancipated  under  the  required  legislation  should  in 
some  mode  be  prevented  from  remaining  in  the 
state. 

By  the  terms  of  the  constitutional  provision,  leg-      9l  The  right 

islation  was  necessary  as  well  for  permitting  eman-  Juvee'natbSiS 

cipation,  as  for  preventing  the  slaves  who  might  be  *fken  away  by 

•      *  jii.  •    •       •     xu      *   *         TT   j.L  the  present  oon- 

emancipated  irom  remaining  m  the  state.     Had  there  ititution    uutlt 

been  no  previous  and  continued  statute  giving  au-  Jfe?  u**2e  right 
thority  to  emancipate,  there  could  have  been  no  le-  rematned  unaf- 
gal  emancipation  under  this  constitution,  until  the  le-  liuation  "^  u^ 
gislature  should  act  upon  the  subject;  and  as  the  previ-  jJ'^J  •^•^  ***• 
ous  law  imposed  no  condition  as  to  removing  from  the  aon  emanoi^- 
atate,  and  the  constitution  itself  imposed  none,  it  the^t>^  was 
follows  either  that  there  was  no  right  to  emancipate  ^*  affected,  as 
between  the  adoption  of  the  constitution  and  the  sub-  laws  on  that  sub- 
sequent legislation  on  the  subject,  or  that  the  right  {2!fird1)r'^e 
existed  as  under  the  former  law»  and  without  condi-  constitution  but 
tion  as  to  removal.    If  the  right  thus  remained,  it  £u!?^  forcoi 
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Jackson  aeems  to  US  that  any  act  of  emancipation  done  in 
C0LUIC8.  virtue  of  it,  afler  the  adoption  of  the  constitution, 
but  before  any  legislation  under  it  remained  unaf- 
fected by  such  subsequent  legislation,  just  as  if  the 
emancipation  had  taken  place  before  the  adoption  of 
the  constitution.  For  it  would  in  fact  have  taken 
place  before  this  provision  became  effectual  by  sub- 
sequent legislation.  The  subsequent  legislation  does 
not  profess  to  be  retrospective.  The  constitution 
does  not  require  it  to  be  so.  Upon  ordinary  and 
just  principles  of  construction  it  should  be  understood 
as  being  prospective  only.  And  there  is,  in  our  view, 
no  more  reason,  independently  of  the  prohibition  of 
ex  post  facto  laws,  for  making  the  condition  of  removal 
prescribed  by  the  Revised  Statutes  apply  to  an 
emancipation,  evidenced  by  deed  made  before  the 
date  of  that  statute,  than  there  is  for  making  the 
punishments  prescribed  by  the  intermediate  statute 
apply  to  the  person  emancipated  before  its  enact- 
ment. 

It  has  not,  so  far  as  we  know,  been  suggested  that 

3.  The  preseot  there  was  no  existing  right  of  emancipation  after  the 

Ky^lrhJch'went  *^^P^^^^  ^^  ^^  present  constitution,  until  it  was  per- 

into    operation  mitted  by  subsequent  statute.      If  there  was  such 

^  not,'  by  its  ^^%^^y  ^^  ^^^  because  the  constitution  did  not  ipsofao 

own  force,  ope-  fo  repeal  the  previous  law  which  gave  and  ree:ulated 
rate  to  prevent   .        \     .  '^         ^       .    .  ,  ,  ,  ,     , 

theuncondition-  it.     And  we  are  of  opinion,  that  although  the  consti- 

of^Savelrnor  ^^^"  prescribed  future  legislation  which  would  be 
repeal  any  ex-  inconsistent  with  the  unconditional  right  of  emanci- 

ifftipg  law  sriv- 

ingttiat  right,  pation,  it  neither  abrogated  the  right,  nor  repealed 
the  law  which  gave  it,  though  it  required  the  right 
and  the  law  to  be  modified  by  the  Legislature. 
The  1st  sec.  of  the  schedule,  a  part  of,  and  appended 
to  the  constitution,  and  of  equal  authority  with  any 
other  portion  of  it,  expressly  continues  in  force  all 
laws  of  the  state  not  inconsistent  with  the  constitu- 
tion. And  although  the  law  to  be  enacted  under  the 
mandate  of  this  constitution  would  be  inconsistent 
with  the  former  law,  yet  as  the  former  law,  so  far 
as  it  permits    emancipation,  is   clearly    consistent 
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with  the  constitution,  and  as  that  instniment  itself       JAcxsoif 

or. 
makes  no  change  in  the  form  of  the  effect  of  eman-       Colunb. 

cipation,  or  the  right  acquired  thereby,  we  are  of 
opinion  that  the  former  law  is  not  repealed  by  re- 
pugnance to  the  constitution,  and  that  not  being  in- 
consistent with  it,  the  schedule  expressly  applies  to 
and  saves  it.  Whence  it  follows,  that  in  our  opinion 
the  plaintiff  is  free,  and  has  a  right  to  sue. 

The  question,  however,  still  remains  whether  her  4.  The  bM- 
petition  shows  any  cause  of  action  or  ground  of  suit;  ^e©  ^'reon  of 

and  this  question  is  no  more  free  from  difficulty  than  ®?*<>^  ia  heir  to 

(he  mother. 
that  which  has  been  just  decided  with  respect  to 

her  right  of  freedom.  As  she  was  free  at  her  moth- 
er's death,  and  then  capable  of  being  an  heir,  and  as, 
although  regarded  in  law  as  a  bastard,  she  might  in- 
herit from  her  mother,  we  are  of  opinion  that  not- 
withstanding the  former  state  of  slavery  of  herself 
and  her  mother,  she  is  entitled  as  sole  heir  and  dis- 
tributee to  such  estate  owned  by  her  mother  at  the 
time  of  her  death  as  is  not  disposed  of  by  valid  de- 
vise or  bequest. 

At  the  date  of  the  will  all  the  devisees  and  benefi-  5^  ^  dense 
ciaries  therein,  except  the  children  of  Mrs.  Collins,  ^"  «*de  to 
were  slaves,  and  with  the  exception  of  the  plaintiff —  could  not  take, 
afterwards  emancipated — they  are  still  slaves.  The  ^  ^  ^hers  in 
two  grand-sons  of  the  testatrix,  substituted  by  the  case  the  first  de- 
codicil  to  the  place  of  the  plaintiff,  and  to  the  bene-  ^Tissue  :lield 

fit  originally  intended  for  her,  were  at  its  date  and   tljatthefcetde- 
-«*  1  mi        1    .     ./*•  1    .         1       1         «.  ^  Tiseee  being  in- 

still are  slaves.     The  plamtiff  bemg,  by  the  effect  of  capable  of  tak- 

the  deed  of  emancipation,  free  at  the  death  of  the  [|°f^  ^t SiS 
testratrix,  when  the  will  speaks  and  takes  effect,  she  doTise  oyer  was 
was  then  capable  of  taking  by  devise  or  bequest,  or  the  'heir  at  law 
by  descent  as  heir  to  her  mother.     But  all  the  other  n»w**»ke. 
children  and  grand-children  of  the  testatrix,  the  in- 
tended beneficiaries,  being  then  slaves,  the  provisions 
of  the  will  and  codicil  are  wholly  inoperative  to  confer 
any  benefit  or  right  upon  them  or  any  of  them.    If 
the  codicil  is  void   as  to  the  benefit  intended  for  the 
children  of  Robin,  is  yet,  by  giving  to  them  instead 
of  the  plaintiff  one  half  of  the  property,  effectual  as 
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Jaouom        a  revocation  of  the  devise  of  that  half  to  the  plain* 
COU4NI.        tiff,  and  operates  to  put  her  out  of  the  will,  then 

'    ■ Bhe  is  entitled  to  nothing  under  the  will.     But  she  ia 

the  only  heir  of  the  testatrix,  and  the  sole  question 
is  whether,  because  all  the  interests  which  the  will 
intended  to  create  and  to  prefer  to  that  of  the  chil* 
dren  of  Mrs.  Collins  are,  ab  initio^  void,  by  reason  of 
the  incapacity  of  the  intended  beneficiaries,  that 
interest,  though  by  the  terms  of  its  creation  it  is  con» 
tingent  and  ulterior,  is  to  become  absolute  and  im^ 
mediate,  and  thus  to  preclude  and  forever  defeat  the 
claims  of  the  heir;  or  whether  it  shall  await  the  con^ 
tingency  on  which,  by  the  will,  it  is  made  to  depend, 
leaving  the  property  to  pass  until  the  contingency 
happens,  as  if  there  were  no  will.  There  might,  in* 
deed,  be  some  question  whether  the  testatrix  intend* 
ed  to  give  the  property  to  the  children  of  Mrs.  Collins 
in  any  other  event  than  that  of  the  death  of  her  own 
daughters,  (Caty  and  Delphia,)  and  of  their  children, 
without  issue  before  her  own  death,  since,  upon  the 
failure  of  issue  described,  she  gives  to  the  children 
of  Mrs.  Collins  whatever  she,  (the  testiitrix,)  may 
possess ;  which  naturally  refers  to  the  time  of  her 
death,  and  not  to  a  subsequent  period,  before  the  ar- 
rival of  which  her  property  might,  under  the  previ- 
ous clauses  of  the  will,  be  greatly  diminished.  But 
we  waive  this  question,  because  the  answer  wheth* 
er  affirmative  or  negative,  though  it  might  determine 
the  extent  of  the  plaintiff's  interest,  if  she  has  any, 
would  still  leave  its  existence  or  non-existence  de- 
pendent on  the  same  inquiry  which  was  before  sta- 
ted. It  could  not  possibly  be  more  certain  that  the 
testatrix  did  not  intend  the  contingent  interest  to  take 
effect  unless  her  daughters,  and  their  children  should 
die  without  issue  in  her  lifetime,  than  it  is  that  she 
did  not  intend  it  to  take  effect  until  there  should  be 
such  failure  of  issue  at  some  period.  And  as  upon 
either  construction  the  contingency  has  not  happen* 
ed,  the  difference  between  them  is,  that  according  to 
one  construction  it  never  can  happen,  but  according 
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to  the  either  it  may  happen,  and  is  in  foct  in  ftaspense, 
BO  long  as  either  of  the  daughters,  or  any  of  their 
children,  are  living.  There  is  no  doabt  as  to  what 
\mB  the  intention  of  the  testratix  in  the  contingency 
described,  and  which  certainly  has  not  yet  happen- 
ed ;  nor  is  there  any  doubt  as  to  her  intention  if  the 
contingency  never  happens,  or  until  it  does  happen. 
The  real  question  is,  whether  in  violation  of  that  in- 
tention the  ulterior  or  postponed  interest  can  bo 
brought  forward  and  made  to  take  effect  immediate- 
ly and  to  the  disinherison  of  the  heir,  before  the 
happening  of  the  contingency.  In  general,  he  who 
claims  under  a  will  must  claim  according  to  the  will, 
and  not  in  violation  of  it.  And  although  if  a  parti- 
cular estate  be  given  to  A  for  life,  with  remainder  to 
B,  the  remainder  being  vested  will  take  effect  in  pos- 
session, whenever  the  particular  estate  is  out  of  the 
way,  though  in  the  lifetime  of  A,  yet  if  the  remain- 
der be  contingent,  it  can  never  take  effect  until  the 
happening  of  the  contingency ;  and  by  the  common 
law  the  previous  destruction  or  limitation  of  the  par- 
ticular estate,  instead  of  bringing  the  remainder  pre- 
maturely into  effect  defeated  it  altogether. 

This  will,  however,  in  the  devise  or  bequest  to  the 
children  of  Mrs.  Collins,  presents  not  the  case  of  a 
remainder,  to  take  effect  after  the  termination  of  a 
particular  estate,  but  of  an  executory  devise,  to  take 
effect  upon  the  contingency  of  the  death  of  two 
named  persons,  and  their  children  without  issue. 
In  the  nature  of  an  executory  devise,  this  ulterior 
interest  has  no  connection  w^ith,  or  dependence  upon 
the  previous  interest,  but  depends  wholly  upon  the 
contingency,  which  may  or  may  not  terminate  a  pre- 
vious interest  created  by  the  same  instrument.  And 
although  in  the  present  case  the  same  contingency 
which  is  to  give  effect  to  the  executory  devise,  also 
terminates,  according  to  the  original  will,  a  previous 
interest  created  by  the  same  will,  this  circumstance 
does  not  make  the  one  dependent  on  the  other.  An 
executory  devise  may,  unlike  a  remainder,  be  valid 


CoLUim. 


6.  In 
there  be  an  ex- 
eculorf  devise, 
to  take  effed 
upon  the  death 
of  a  particular 
person  without 
issue,  the  ulte- 
rior devise  hav- 
ing no  connec* 
tion  with,  or  de- 
pendence upon 
the  previous  in* 
terest,  but  de- 
pending upon  a 
contingency, 
which  may  or 
may  not  termin- 
ate a  previous 
interest  created 
by  the  will- 
held,  that  the 
etecutory  de- 
vise could  not 
take  effect  until 
the  oontingenoy 
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Jackson        and  take  effect  without  any  partial  estate  or  interest 
Collins.        to  precede,  and  in  the  language  applicable  to  re- 


occur,  tho'  the  malnders,  to  support  it ;  and  as  it  may  take  effect 
coSid  not'tiite  ^P^"  ^^^  happening  of  the  contingency,  though  the 
eifect    because  preceding  estate  or  interest  may  have  previously 
tj  of^Ae^^i-  ceased  from  some  other  cause,  so  it  seems  to  us  that 
Jh\*Si**h*''  "t*  ^^  "^"^^  always  wait  for  the  contingency,  and  cannot 
law  should  take,  take  effect  before  that  occurs,  whether  the  estate  or 
interest  intended  to  precede  it  or  to  be  substituted  by 
it  be  void,  ab  initio^  or  cease  or  become  void  other- 
wise than  by  the  contingency,  and  before  its  occur- 
rence. 

If  it  be  said  that  by  giving  to  the  children  of  Mrs. 
Collins,  if  the  prior  devisees  should  die  without  is- 
sue, the  property  first  given  to  them,  the  testatrix 
shows  that  these  ulterior  devisees  were  the  next  ob- 
jects of  her  bounty,  and  that  the  first  being  incapa- 
ble, the  next  should  take  the  benefit  intended  for  the 
first;  it  is  still  obvious  that  she  did  not  intend  the 
ulterior  devisees  to  take,  so  long  as  the  primary  devi- 
sees should  live,  nor  until  they  should  die  leaving  no 
issue.  And  although  their  incapacity  to  take  under 
the  will  defeats  her  intention  to  benefit  them,  this 
does  not  seem  to  be  a  sufficient  ground  for  abrogat- 
ing or  disregarding  the  manifest  intention  that  the 
ulterior  devisees  shedl  not  take  until  the  contingency 
happens. 

It  may  be  assumed  that  the  testatrix  did  not  know 
that  her  children  and  grand- children  could  take  noth- 
ing under  her  will.  She  intended  and  expected  that 
they  should  take  at  her  death  the  property  given  to 
them,  and  that  the  children  of  Mrs.  Collins  should 
only  take  in  the  event  that  the  children  and  grand- 
children should  die  without  issue.  This  is  not  like 
the  case  of  the  death  of  a  devisee  in  the  lifetime  of 
the  testator,  in  which  case,  if  there  be  a  further  dis* 
position  of  the  subject,  that  disposition,  by  the  gen- 
eral law,  takes  effect  not  against  but  according  to 
the  will  of  the  testator,  who,  by  the  further  disposi- 
tion, provides,  in  effect,  for  the  event  which  may 
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have  defeated  hifi  preference.  Here  the  ulterior  dis-  JAOKtoM 
position  is  intended  to  provide,  not  for  the  incapaci-  Coxxini. 
ty  of  the  irst  devisees,  or  for  the  failure  of  the  de- 
vise  on  account  of  their  disability,  but  only  for  the 
contingency  of  their  death  without  issue.  It  is  to  be 
observed,  too,  that  if  the  plaintiff  is  displaced  from 
the  will  by  the  codicil,  the  contingency  still  being  the 
death  of  herself  and  sister  and  their  children,  with- 
out issue,  there  is  no  connection  between  the  contin- 
gency and  the  devisees  who  are  to  take  her  share. 
And  as  the  plaintiff  and  her  children  might  be  the 
last  survivors  of  the  persons  referred  to  in  the  con- 
tingency, and  would  still  be  entitled  to  nothing  un- 
der the  will  and  codicil,  even  if  they  were  effectual 
according  to  their  own  terms,  it  might  be,  that  the  con- 
tingency would  have  no  relation  to  any  person  whose 
estate  under  the  will  would  be  divested  by  its  hap- 
pening. And  as  this  is  certainly  the  case  with  re- 
gard to  that  half  of  the  estate  devised  to  the  grand- 
sons by  the  codicil,  and  might  be  the  case  with  regard 
to  the  other  half  devised  to  the  daughter  Caty  and 
her  children  by  the  will,  we  think  that  even  upon 
the  face  of  the  will  and  codicil  the  devise  over  to 
the  children  of  Mrs.  Collins  may  be  regarded  as  in 
effect  the  same  as  if  made  upon  the  contingency  of 
the  death,  without  issue,  of  persons  to  whom  nothing 
had  been  given  by  the  will,  and  who  could  not  take 
anything  under  it.  Though  A  and  B  may  both  be 
strangers  to  a  testator's  blood,  he  has  power,  by  his 
will,  to  give  his  estate  to  B  in  case  he  should  survive 
A,  or  in  case  A  should  die  without  issue ;  and  how- 
ever inexplicable  the  motive  for  referring  to  such  a 
contingency  might  be,  when  A  neither  had  the  estate 
nor  could  take  it  by  implication,  we  suppose  the  va- 
lidity of  the  contingency  and  subsequent  devise 
could  not  be  questioned ;  and  that  although  the  per- 
son referred  to  therein  could  take  nothing  by  the 
will  or  by  descent  from  the  testator,  the  devise  over 
could  not  take  effect  until  the  happening  of  the  con- 
tingency.    And  why  should  it  not  be  so  in  the  prea- 
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I^mam  ent  case  ?  If  it  were  true  that  none  of  the  pereoM 
Cou^ifi.  whose  death  without  issue  is  made  the  contingency 
can  take  by  the  will,  is  it  not  the  same  as  if  there 
was  nothing  given  to  them  ?  And  must  not  the  hap- 
pening of  the  contingency,  as  described,  be  in  this  as 
in  other  cases,  the  sole  condition  upon  which  the  de* 
vise  over  can  take  effect? 

Again:  suppose  a  testator  to  devise  that  if  A,  (who 
is  his  sole  hear,  but  to  whom  nothing  is  given  by  the 
will,)  should  die  without  issue,  B  shall  have  his  es* 
tate,  the  same  not  being  otherwise  disposed  of,  A 
would  take  the  estate  as  heir,  and  B  would  take  it 
upon  the  happening  of  the  contingency  and  not  be- 
fore. And  the  effect  would  certainly  be  the  same, 
though  the  contingency  embraced  the  death  without 
lAsue,  not  only  <^  A  but  ako  of  other  persons  named 
with  him,  and  although  they  might  be  incapable  of 
taking  anything,  either  as  devisees  or  heirs  of  any- 
body. Or  suppose  the  testator,  after  making  a  devise 
which  is  wholly  void,  devises  the  estate  over  upon 
t|he  contingency  of  the  death,  without  ussne  of  A, 
(his  only  heir,)  or  of  A  and  others  capable  or  incapa- 
ble of  being  heirs  or  devisees.  The  voidness  of  the 
primaiy  devises  would  certainly  not  affect  the  va- 
lidity of  the  contingency,  and  if  the  incapacity  of 
all  the  persons  named  in  it  mig^t  make  it  void, 
(whidi  we  do  not  admit,)  certainly  the  capacity  of 
A»  the  heir,  would  sustain  it,  though  all  the  others 
should  be  incapable.  And  it  seems  impossible  that 
its  validity  should  be  affected  by  the  fact  that  the  in- 
capable persons  named  in  the  contingency  had  them- 
selves been  the  primary  devisees.  But  the  plaintiff 
is  the  sole  heir  of  the  testatrix.  And  if  the  oontin* 
g;ency  would  have  been  void,  in  case  it  had  referred 
.to  none  others  but  slaves,  (which,  is  not  admitted,)  it 
seems  to  us  that  the  capacily  of  the  phuiatiff  to  take, 
bath  a^  hew  and  devisee,  and  the  fact  that  die  is  the 
itole  heir^  must  suffiu»e  to  make  It  valid,  and  that  heiny 
valid,  and  the  exprees  condition  on  whieh  alone  die 
4iitiBia<te  devise  is  to  take  effeQt,.itflwst  avail  t»  posfe^ 
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pone  that  devise,  80  that  it  cannot  by  any  confitrac- 

tion  take  effect  until  the  happening  of  the  contingen-        Column 

cy  on  which  it  is  made  to  depend.    If  the  contingen* 

cy  were  even  void,  we  do  not  perceive  how  that 

would  help  the  devise  to  which  the  happening  of  the 

contingency  is,  in  terms,  a  condition  precedent,  and 

which  can,  in  no  other  way,  bedome  efiectual,  accord*- 

ing  to  the  will.    Nor,  indeed,  do  we  perceive  how  a 

contingency,  which,  in  the  nature  of  things,  may 

happen,  and  which  involves  no  illegal  or  immoral 

act  or  intention,  can  be  deemed  void. 

Conceding,  then,  that  the  primary  devises  are  all 
void  in  consequence  of  the  incapacity  of  the  devi- 
sees, does  that  voidness  operate  for  the  benefit  of  the 
heir  until  the  contingency  shall  happen,  on  which  the 
ulterior  devise  depends,  or  shall  it  operate  to  the 
benefit  of  the  ulterior  devisees,  by  giving  immediate 
effect  to  their  interest,  which  the  will  expressly  post» 
pones  till  the  happening  of  the  contingency  ?  Thesd 
devidces  have  no  claim  or  interest  in  the  estate,  but 
tiiat  which  the  will  gives  them.  The  will  gives  them 
none  but  upon  the  contingency  described.  As  that 
b  the  only  condition  on  which  they  are  let  into  the 
estate,  the  intention  is  to  exclude  them,  unless  and 
until  the  condition  happens.  It  is  true  the  intention 
also  is  to  exclude  the  heir,  and  if  die  will  were  effec- 
tual, and  so  far  aa  it  is  so,  it  does  exclude  him.  But 
the  heir  has  a  different  title.  He  can  claim  against 
the  will,  and  whatever  is  not  devised  is  his ;  and  as 
the  devises  to  the  slaves  in  this  will  are  void,  there 
seems  to  be  reason  as  well  as  justice  in  saying  that 
the  interest,  which  is,  in  words,  given  to  them,  being 
in  effect  undevised,  shall  go  to  the  heir  aa  if  if  were 
blotted  out  of  die  wiH,  rather  than  that  by  an  artiflM 
cial  construction  the  ultimate  devisees,  who  wereioH 
tended  to  have  nothing  until  the  happening  of  a  de»» 
ignsted  contingency,  shall,  before  that  has  happened^ 
take  immediately,  to  tire  exclusion  of  the  faeir,.ailf 
that  was  intended  tot  the  preferred  deviseei. 
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Jackbor  Upon  the  question,  as  here  presented,  we  find  no 

CoLLiNg.  direct  authority,  but  there  is  a  strong  analogy  in  those 
'  cases  in  which  the  question  has  arisen  between  the 
heir  and  the  residuary  devisee  or  legatee,  as  to  the 
right  to  the  benefit  of  a  void  bequest  of  the  proceeds 
»  of  real  estate  bequeathed  to  a  charity.  Upon  that 
question  the  weight  of  authority  seems  to  be  in  favor 
of  the  heir.  (1  Jarman  on  WUh,  bth  ed.,  page  308, 309.) 
The  same  preference  is  established  by  the  20th  sec- 
tion of  the  Revised  Statutes  upon  wills,  (Remsed 
Statutes  J  page  696,)  which  enacts,  in  substance,  that 
in  case  any  devise  in  a  will  be  void,  or  cannot  take 
effect,  and  there  be  a  residuary  devisee,  the  estate 
embraced  in  the  void  devise  shall,  unless  a  contrary 
intention  appear  by  the  will,  go  to  the  heir  and  not 
to  the  residuary  devisee.  If,  therefore,  the  devise  to 
the  children  of  Mrs.  Collins  had  been  residuary  in- 
stead of  contingent  and  executory,  there  would  have 
been  strong  ground  even  on  the  score  of  judicial  au- 
thority for  determining  in  favor  of  the  beir,  and  such 
a  determination  would  be  peremptorily  required  by 
the  statute,  which  must  be  regarded  as  being  found- 
ed upon  deliberate  views  of  justice  and  policy;  and 
as  furnishing,  therefore,  strong  evidence  of  the  re- 
quirements of  both.  And  yet  in  the  case  supposed, 
as  in  the  one  actually  before  us,  the  first  devisees  be- 
ing incapable,  the  devises  to  them  would  be  void,  the 
residuary  devisees  would  be  as  certainly  the  next  ob- 
jects of  the  bounty  of  the  testatrix,  and  upon  the 
whole  will,  the  only  objects  capable  of  receiv- 
ing and  enjoying  it,  and  their  right  would  not, 
as  in  this  case,  depend,  by  the  terms  of  the  gift, 
upon  an  extraneous  contingency  which  might  nev-» 
er  happen;  nor  would  it  be  any  more  certain 
that  they  were  not  intended  to  take  that  which 
was  devised  to  others,  incapable  of  taking,  than  it  is 
now  that  they  were  not  intended  to  take  it  before  the 
happening  of  the  contingency  on  which  it  was  de- 
vised to  them.  The  interest  intended  to  be  given  by 
the  void  devises  in  this  will  is  the  whole  estate,  or 
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the  profits  of  tke  whole  from  the  death  of  the  testa-  Jaokson 
triz  until  the  happening  of  the  contingency.  It  is  Collins. 
a  fee  defeasible  by  the  happening  of  a  designated 
event,  on  which  the  estate  is  devised  over.  From 
this  defeasible  fee,  the  intention  of  the  testatrix  ex- 
cludes the  ultimate  devisees ;  and  upon  the  princi- 
ples of  the  statute,  and  of  the  authority  referred  to, 
that  defeasible  interest  goes  to  the  heir.  But  if  up- 
on scrutinizing  the  nature  of  the  contingency  it  ap- 
pears to  be  too  remote,  as  not  being  limited  to  a  life 
or  lives  in  being,  and  twenty-one  years  afterwards, 
the  consequence  is  that  the  devise  over  is  void,  and 
the  interest  first  given  is  absolute  and  free  from  con- 
dition. And  in  this  view,  which  we  deem  correct, 
the  heir  would  be  entitled  to  the  absolute  interest  in 
the  entire  estate,  to  the  exclusion  of  the  contingent 
devisees,  the  devise  to  whom  is  upon  the  face  of  the 
will  void. 

It  is  sufficient,  however,  for  sustaining  the  petition 
on  demurrer,  that  the  plaintiff  has  at  least  the  de- 
feasible interest  intended  to  have  been  given  to  the 
primary  devisees  in  the  will  and  codicil,  and  especial- 
ly with  the  allegation,  which  shows  the  great  impro- 
bability that  the  contingency  ever  will  happen ;  nor 
is  it  certain  that  the  void  devise  to  the  children  of 
Robin  revokes  the  gift  to  the  plaintiff.  Under  any 
aspect  of  the  case,  as  presented  by  the  petition,  we 

are  of  opinion  that  the  plaintiff  has  at  least  a  prima 
facie  right  to  the  relief  sought,  or  to  some  relief;  and 
that  tbe  court  erred  in  sustaining  the  demurrer  and 
dismissing  the  petition.  ^ 

Wherefore,  the  decree  is  reversed,  and  the  cause 
remanded,  with  directions  to  overrule  the  demurrer, 
and  for  further  proceedings. 
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Ely,  Clav^,  &e 
Hair,  A&c 

Case  la  T^^Jf  Clai^y  &€;,  V9.  Bmt,  Nugent  &  Cow 

Fcr.  Eq.  appeal  PKOM  LOUISVILLB  OHAHCBaT   COURT. 

|el09707|  I    rj^Q  execution  of  a  deed  of  trost  bj  one  member  of  a  firm,  witli  tb* 

assent  of  the  other,  is  ralid,  and  is  a  wairer  of  asy  lien;  and  part- 
nership creditors  can  assert  no  lien  which  be  ootihl  not  assert. 

3:  A  proTision  in  a  deed  of  trust  that  the  trustee  BhaH  "sell  at  fair  and 
reasonable  prices,**  is  not  such  a  restriction  on  the  power  of  the 
trustee  to  sell  as  renders  the  deed  frandnlent. 

9.  Nor  is  a  deed  of  trust  wbkh  conveis  all  and  ereiy  dMorlplloa  oC 
property  belonging  to  the  graatois  to  be  r^^ed  as  fraudulent 
because  of  the  farther  proTision,  "that  the  property  will  be  more 
particularly  set  forth  in  an  inventory  to  be  made  oat" 

4.  Nor  is  it  fraudulent  in  a  deed  of  trust  that  it  proTides  tfiat  after  the 
^yment  of  specified  debts,  the  surplus,  if  any,  shall  be  paid  to  tho 
grantors.  This  it  would  be  the  doty  of  the  trustee  to  do  inde- 
pendently of  any  express  proTision  on  the  deed  to  that  effect. 
The  interest  of  the  grantor,  in  a  deed  of  trust,  is  analogous  to  that 
of  a  mortgagor. 

&.  Any  interest  which  a  mortgagor  or  grantor  hM  in  a  deed  of  trust  caft 
be  subjected  to  bU  debts. 

The  f&cto  of  tbe  ciia^  are  stated  in  the  opinion  of 
the  Court.    Rep. 

Bullitt  4*  Smith  for  appellants — 

The  appellees,  Hair  &  Nugent,  made  an  assign- 
ment of  property  to  the  defendant  O'Neal,  for  the 
payment  of  debts  due  to  a  part  of  their  creditors 
— one  of  whom  is  preferred  over  the  others — which 
assignment  the  appellants  seek  to  set  aside  as  fraud* 
ulent,  and  made  with  the  intei^t  to  defraud  them  and 
other  creditors  of  the  grantors.  No  depositions  were 
taken.  To  prove  the  fraud  tbe  appellants  rely  upon 
upon  the  face  of  tbe  deed  and  facts  appearing  in  the 
pleadings.  The  chancellor  dismissed  the  petition  so 
far  as  it  sought  to  vacate  the  assignment,  of  which 
appellants  complain. 

1 .  It  is  insisted  that  the  provision  in  the  deed  re- 
quiring the  assignee  to  sell  ''at  fair  and  reasonable 
prices,  and  to  the  best  advantage,"  is  evidence  of 
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fraud.    The  effect  of  the  provision  of  the  deed  is   ELVrCLAffVrAM. 
that  the  trustee,  who  is  bound  to  pursue  the  mode  of      HAiBt'&a. 
sale  prescribed  by  the  deed,  (1  Pet.  138,)  cannot  sell    ' 
the  property  except  "for  fair  and  reasonable  prices, 
and  to  the  best  ad  ventage." 

2.  The  creditor  has  the  right  to  have  the  prc^erty 
sold  for  the  best  price  it  will  bring,  and  if  the  deed 
require  a  delay  of  sale  to  get  high  prices,  the  deed 
will  be  fraudulent.  {Hart  vs,  Craine,  7  Paige's  Chmt" 
eery  Reports^  37.)  A  deed  was  held  to  be  fraudulent 
because  it  was  recited  upon  its  face  that  it  was  made 
to  prevent  sacrifice.  {Ward  vs.  Trotter ^  8  Monroe^  1.) 
Creditors  have  the  right  to  sacrifice  the  debter's  prop* 
er^,  if  sacrificed  it  must  be ;  to  sell  it  for  what  it 
will  bring,  and  any  attempt  to  deprive  them  of  that 
right  is  fraudulent.  In  the  case  of  Vernon  vs.  Morton 
4*  Smith,  8  Dana,  247,  a  deed  containing  a  provision 
for  a  sale  ''at  fair  and  reasonable  prices,  and  to  the 
best  advantage,"  was  sustained  by  this  Court;  but 
that  deed  was  attacked  upon  other  grounds.  The 
provision  just  cited  does  not  appear  to  have  been  no* 
ticed  by  either  counsel  or  court,  and  the  question 
was  not  decided. 

3.  The  deed  conveys  to  O'Neal  all  the  property  of 
the  grantors,  of  every  kind  and  description,  ''which 
shall  be  more  fully  set  forth  in  an  inventory,  which 
shall  be  hereafter  made  out,  and  in  which  the  prop- 
erty aforesaid  shall  be  described."  This  conveyed 
no  more  property  than  might  be  specified  in  the  in* 
ventory  to  be  made  out.  1.  If  it  be  regarded  as  a 
conveyance  of  all  the  property  of  the  grantors  it  is 
void,  because  it  provides  only  for  part  of  the  credi- 
tors, and  reserves  the  surplus  to  the  debtors,  not  by 
express  words  but  by  implication  and  operation  of 
law,  which  gives  the  grantors  the  surplus,  as  thoiigh 
it  had  been  reserved. 

It  is  alleged  in  the  amended  petition,  and  not  de- 
nied, that  the  grantors  owed  other  debts  to  a  large 
amount  not  provided  for.  Only  part  of  plaintiffs' 
demands  are  provided  for  by  the  deed. 
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ELY,CLAft,&^.  A  deed  of  trust  is  rendered  void  by  any  benefit  re- 
HAift»  d&c.  served  to  the  debtor.  (1  American  Leading  CaseSy  81.) 
There  is  a  conflict  between  the  authorities  on  the 
question  whether  reserving  the  surplus  to  the  debt- 
or, either  expressly  or  by  implication,  after  payment 
of  part  of  his  creditors,  is  such  a  benefit  reserved  aa 
should  render  the  deed  void.  Most  of  the  cases 
may  be  reconciled  by  considering  the  distinction  be- 
tween a  general  and  partial  assignment.  A  man 
may  dispose  of  his  property  as  he  please,  if  he  re- 
tain enough  to  pay  his  debts;  but  if  he  owe  more 
than  he  is  worth  his  power  to  dispose  of  his  proper- 
ty becomes  limited  and  restrained  by  law — he  can- 
not dispose  of  any  part  of  it  except  for  the  benefit  of 
his  creditors.  If  he  convey  the  whole  in  trust  for 
part  of  his  creditors,  reserving  a  surplus  for  himself, 
it  is  obvious — Ist.  That  to  the  extent  of  the  surplus 
the  deed  is  for  the  benefit  of  the  debtor.  2d.  That 
he  retains  nothing  whereby  to  pay  debts  not  provi- 
ded for  in  the  deed;  the  deed  therefore  shows  upon 
its  face  an  intention  to  defraud  or  to  hinder  and  de- 
lay the  pretermitted  creditors,  and  is  void.  The  dis- 
tinction just  adverted  to  is  recognized  in  Harris  vs. 
Sumner,  2  Pick.  129,  134;  Eastunck  vs.  Cailland,  5 
Tenn.  Reports^  420 ;  Wilkes  vs.  FarriSy  5  Jokn.  Reports^ 
385.  In  the  last  case  an  assignment  providing  for 
only  a  part  of  the  assignor's  creditors,  and  reserving 
the  surplus  to  the  assignor,  was  sustained  expressly 
upon  the  ground  that  it  conveyed  only  a  part  of  the 
assignor's  property.  In  Rehn  vs.  McElrath,  6  WaitSy 
151,  an  ctssignment  of  all  the  debtor's  property  for 
the  benefit  of  part  of  his  creditors,  and  expressly  re- 
serving the  surplus  to  the  debtor,  was  sustained. — 
This  is  the  only  case  referred  to  on  that  side  of  the 
question  in  the  1^^  edition  American  Leading  Cases,  62. 
In  a  late  edition  of  that  work  two  other  cases  are 
referred  to  as  holding  the  same  doctrine — Hindman 
vs.  Dill  6f  Co.y  11  Alabama  Reports,  689;  Austin  vs. 
Johnson,  7  Humphreys^  Reports,  191.  In  both  of  these 
cases  the   assignments  embraced  part  only  of  the 
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debtor's  property.  On  the  other  side  of  the  question  Elt,  Clapf.&c. 
stand  Sydam  4*  Jockson  vs.  Martin^  Wright^  608 ;  Hair,  Ac. 
Qoodrich  vs.  Doums^  6  New  York  Reports^  438,  in 
which  the  surplus  was  expressly  reserved  to  the  as- 
signor, after  paying  the  dots  of  his  creditors,  and  Da- 
na vs.  Lull  Sf  Co.^2  Washburn,  {Vermont^  390;  which 
is  like  the  present  case.  Hooper  vs.  Tackerman,  3 
8andford*s  C.  C.  R.,3ll,  shows  that  an  implied  res- 
ovation  has  the  same  effect  as  if  expressed. 

4.  It  is  insisted  that  the  deed  is  void  not  merely  as 
to  the  surplus,  but  entirely  void,  and  whether  there 
appear  to  be  a  surplus  or  not.    ^ 

In  the  case  of  Brady  Sf  Davis  vs.  Halbert  ^  HaB, 
M8S.  opinion  of  January,  1852,  that  a  debtor  may 
lawfully  prefer  such  of  his  creditors  as  may  release 
their  demands  within  a  certain  (reasonable)  time, 
provided  the  surplus  is  appropriated  to  those  who 
refuse  to  release  ;  but  without  such  provision  the 
deed  would  be  void,  because  the  surplus,  after  pay- 
ing the  creditors  who  release,  results  to  the  debtor 
instead  of  being  appropriated  by  the  deed  to  the  oth- 
er creditors.  We  insist  this  deed  is  void  because  a 
benefit  results  to  the  debtor  himself. 

But  the  deed  in  this  case  did  not  convey  all  the 
property  to  O'Neal,  but  only  such  property  as  was 
described  in  the  inventory  afterwards  made  out.  No 
inventory  wets  filed  with  the  deed.  It  was  made  out 
more  than  a  month  afterwards.  It  embraces  only  a 
part  of  their  property.  The  assignors  owned  prop- 
erty at  Cincinnati  of  considerable  value,  not  embra- 
ced therein  nor  delivered  to  O'Neal,  as  is  alleged  in 
the  second  amended  petition,  and  not  denied.  It  ap- 
pears, from  a  deed  filed  with  the  answer,  that  after 
making  the  inventory  Hair  &  Nugent  conveyed  the 
Cincinnati  property  to  another  assignee  in  trust  for 
all  their  creditors. 

It  is  insisted  that  the  true  construction  of  the  deed 
is  that  only  such  property  passed  as  is  described  in 
the  schedule.  As  to  the  language  of  the  conveying 
clause  it  is  a  ptinciple  of  construction  that  if  a  gen- 
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ELT,GLAfp,&43.  grui  elause  is  followed  by  special  words  which  ac- 
Haih,  &c.  cord  therewith,  the  deed  shall  be  construed  accord- 
"  ing  to  the  special  matter.  This  rule  applies  to  this 
case.  (See  Wilkes  vs.  Faris^  5  Johnson^s  Reports,  335; 
Wood  vs.  Rawdif,  5  Law  and  Equity  Reports,  471 ; 
DriskaU  vs.  Fiske,  21  Pick.,  503.)  The  inventory  is  a 
limitation  on  the  eonveyance.  O'Neal  so  regarded 
the  inventory,  and  did  not  take  possession  of  any 
property  not  set  out  therein.  The  assignors  so  re- 
garded it,  and  did  not  deliver  to  O'Neal  the  Cincin- 
nati property,  but  conveyed  it  to  another  trustee  on 
a  different  trust. 

Any  attempt  by  a  debtor  to  place  his  property  in 
a  position  which  may  enable  him  to  force  his  cred- 
itors into  a  compromise  of  their  demands,  or  any  at- 
tempt to  retain  a  control  over  it,  after  conveying  it 
to  a  trustee,  is  fraudulent.  Thus  a  power  to  revoke 
either  in  whole  or  in  part,  either  as  to  the  property 
or  as  to  the  creditors  to  be  paid,  or  the  right  to  change 
the  order  of  preference,  or  gives  the  trustee  such 
right,  or  giving  the  trustee  the  right  to  compromise 
with  creditors,  is  fraudulent.  (Murray  vs.  Riggs,  15 
Johnson* s  Report,  571 ;  2  lb.,  565;  Grover  vs.  Wake* 
man,  7  Wendell,  187;  Grayam  vs.  Poinlts,  4  Alabama 
Reports,  374.)  So  where  a  debtor  confessed  judg- 
ment for  $25,000  to  secure  $2,850,  and  such  other  debts 
as  he  might  designate,  was  held  fraudulent.  {Sewell  vs. 
Russell,  Paige^s  Chancery  Reports,  175.)  So  a  deed 
providing  for  the  payment  of  such  debts  as  should 
be  specified  in  a  schedule  within  sixty  days,  and  an- 
nexed to  the  deed,  was  held  fraudulent.  {AveriU  vs. 
Lucks,  6  Barbour  Sup.  C.  R.,  475.)  So  reserving  the 
right  to  retain  possession  and  make  sales,  accounting 
to  the  trustee,  is  fraudulent.  {Lojig  vs.  Lee,  3  Ran- 
doljA,  410.)  So  conveying  the  possession  to  a  trus- 
tee without  the  title.  {Whalhn  vs.  Scott,  10  Watts.) 
In  the  latter  case  the  court  say,  in  substance,  that 
courts  can  keep  this  right  to  make  assignments  with- 
in proper  bounds,  and  prevent  the  introduction  <^ 
new  fangled  deviees  and  contrivances,  which  may 
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ran  into  licentiousness  and  abuse ;  and  while  he  may  Ei'T»CLATr,te. 
grant  preferences  to  favored  creditors,  on  the  other       Hair,  &e. 
hand  he  must  part  with  bis  property  and  the  posses- 
sion, free  from  control  oyer,  or  interference  with  it, 
and  without  any  power,  upon  any  contingency,  to  re* 
some  it  at  as  his  pleasure. 

JV.  Wolfe  for  appellee— 

The  plaintiffs,  now  appellants,  filed  their  bill  to  set 
aside  a  deed  of  trust  made  by  appellees  to  O'Neal, 
for  the  benefit  of  their  creditors.  The  grounds  as- 
aumed  by  them  are — 

1st.  That  the  deed  did  not  transfer  to  the  assignee 
off  the  property  of  the  grantors. 

2.  That  the  deed  required  the  assignee  to  sell  the 
property  conveyed,  "at  fair  and  reasonable  prices,  and 
on  the  most  advantageous  terms." 

3.  That  the  deed  of  assignment  was  made  by  Nu- 
gent alone,  and  not  by  Hair  and  Nugent.  And  for 
these  reasons  it  is  asked  that  the  deed  be  set  aside  as 
fraudulent. 

The  appellees  contend — Ist.  That  off  the  property 
of  Hair  and  Nugent  was  transferred  to  O'Neal,  the 
assignee,  by  the  deed  to  him.  That  the  deed  ex- 
pressly conveys  to  him  all  the  property  of  Hair  & 
Nugent  of  every  description.  They  owned  no  real 
estate.  Their  property  consisted  of  dry  goods,  and 
in  order  that  their  creditors  might  have  the  full  ben- 
efit of  their  property.  Hair  made  a  conveyance  in  Cin- 
cinnati for  the  benefit  of  their  creditors  there. 

2.  That  Hair,  by  parol,  authorized  Nugent  to  exe- 
cute a  deed  of  assignment,  conveying  the  property 
of  the  firm  for  the  benefit  of  their  creditors,  and  in 
addition  thereto,  before  this  institution  of  the  suit, 
executed  a  writing  confirming  the  deed  of  assign- 
ment, which  was  known  to  plaintifis'  counsel  before 
the  suit  was  brought. 

The  deed  is  according  to  the  usual  form  of  such 
deeds.  It  reserves  no  property  to  the  grantors ;  all 
is  cqnveyed  unconditionally  to  the  trustees.    It  is 
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Elt,Clapp,&c.  eimilar  in  its  provisions  to  the  deed  in  the  case  of 
Haib,  Ac.        VeT^on  4*  AverHl  vs.  Wilcox  ^  Lynde,  8  Daria,  248, 
"    which  this  court  held  to  be  valid. 

It  is  said  that  Hair,  the  other  partner,  made  a  sim- 
ilar deed  in  Cincinnati,  to  pay  the  debts  of  the  firm, 
and  that  this  fact  is  not  denied.  And  from  this  it  ap- 
pears that  Hair  &  Nugent  conveyed  all  their  property, 
both  in  LouiBville  and  Cincinnati,  for  the  payment  of 

their  debts. 

The  trustee,  O'Neal,  took  immediate  possession  of 
the  goods,  and  was  proceeding  to  execute  the  trust 
when  this  suit  was  brought.  The  fact  that  the  goods 
in  Cincinnati  were  not  included  in  the  schedule,  can- 
not affect  the  validity  of  the  deed.  By  the  terms  of 
the  deed  all  the  property  of  the  firm  passed  to  the 
trustee,  and  although  the  schedule  may  have  omit- 
ted a  part  of  the  goods,  the  right  of  the  assignee  is 
not  thereby  restricted  to  such  as  are  set  out. 

But  it  is  objected  that  by  the  terms  of  the  deed 
which  authorizes  a  sale  of  the  goods  "for  fair  and 
reasonable  prices,  and  in  the  most  advantageous 
manner,"  that  such  provision  was  calculated  to  give 
too  great  latitude  to  the  trustee,  and  to  hinder  and 
delay  creditors.  To  this  it  is  answered  that  the  deeds 
in  the  case  of  Vernon  ^  AverUl  vs,  Wilcox  ^  Lyndey 
supra^  containing  a  like  provision,  almost  in  the  same 
words,  was  held  to  be  valid ;  and  in  the  case  of 
Christopher  vs.  CoviTigton,  2  B.  Monroe,  357,  this  court 
held  a  deed  of  assignment  to  be  valid,  which  pro- 
vided that  the  trustee  should  sell  after  three  months. 
In  that  case  the  court  said,  '4n  every  such  assign- 
ment some  delay  is  unavoidable.  It  is  not,  therefore, 
the  fact  of  delay,  but  its  character  and  the  motive 
which  actuated  it,  that  is  deemed  fraudulent." 

To  the  objection  made,  that  the  deed  was  made 
by  Nugent  alone,  it  is  answered,  that  the  answers  of 
both  Hair  and  Nugent  show  that  it  was  agreed  that 
the  assignment  should  be  made  by  Nugent  before  it 
was  made.  It  is  further  shown  that  Hair,  after  the 
deed  was  executed,  and  before  the  institution  of  this 
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suit,  confirmed  the  deed  which  had  been  made .    This  ^^>  Ci.ar,  &c. 

flbould  dispel  all  doubts,  if  any  ever  existed,  as  to  the       Haib,  &e. 

binding  effect  of  the  deed.     An  express  authority,  ^ 

by  parol,  by  one  partner,  will  be  sufficient  to  bind 

him  even  by  a  sealed  instrument.     (See  McCoit  vs, 

Lewis,  2  B.  Man.  267.     See,  also,  1  H(dl,  New  York 

Rep.  262.)     The   power  of  one  partner  to  make  a 

deed  of  assignment  of  personal  effects,  in  the  absence 

of  his  co-partner,  is  unquestionable.     The  following 

authorities  are  cited :    (See  Robinson  vs,  Crowder^  4 

3lcChard*s  L.  it.,  519;  Mills  vs.  Bather,  4  Day,  428; 

Harrison  vs.  Sterry,  5  Cranch,  300;  Anderson  vs.  Tomp- 

kinSy  Brockenborough,  456.)     In  this  case  Chief  Justice 

Marshall   af&rms   the  authority  of   one  partner  to 

make  an   assignment  of  partnership  effects  for  the 

benefit  of  creditors. 

Midr  ^  Riley  on  the  same  side — 

We  will  not  repeat  the  argument  of  our  co-adlju- 
tor. 

The  grantors  stipulated  for  no  delay  in  the  sale  of 
the  goods.  They  imposed  no  conditions  incompati- 
ble with  the  interest  of  creditors,  nor  in  any  manner 
to  delay  creditors  in  the  collection  of  their  debts. — 
The  right  to  prefer  creditors  is  undoubted. 

The  deed  shows  no  other  object  but  the  payment 
of  the  debts  and  liabilities  of  the  partnership.  All 
intention  of  fraud  is  denied,  and  there  is  no  proof  of 
any.     An  affirmance  is  asked. 

Jadge  SiMPtoN  delivered  the  opinion  of  the  Court!^  October  €. 

The  deed  of  trust  which  was  executed  by  Nugent,  |  ^h^  ^^^^ 
one  of  the  members  of  the  firm  of  Hair  and  Nugent,  c«t!onof  adeed 
was  made  by  faim  with  the  assent  of  the  other  part-  member  of  s 
ner,  who  subsequently  ratified  it  by  a  written  instru-  Jl|J|Jnt^of  ^ 
ment  expressly  executed  by  him  for  that  purpose. —  other,  is  ralid, 
The  deed,  however,  having  been  executed  by  one  ©fany  l1eD*aiid 
partner,  with  the  knowledge  and  assent  of  the  other,  P*rtn©«Wpcred 
was  valid  without  such  subsequent  ratification.  The  no  lien  which  be 
creditors  of  the  firm  had  no  lien  on  the  partnership  «>»^WDotat8«rt. 
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EtT,  Claw,  fco. 
Hair,  ke. 


2.  A  provii- 
ion  in  a  aeed  of 
trust  that  the 
tnistee  shall 
"sell  at  fair  and 
reasonable  pri- 
ces,'* is  not  such 
a  restriction  on 
the  power  of  the 
trustee  to  sell 
as  renders  the 
deed  fraudulent. 


effects,  and  any  lien  thereon  which  they  woald  have 
derived  through  one  of  the  partners,  if  the  deed  had 
been  executed  against  his  will,  and  without  his  as^ 
sent,  was  lost  by  his  act.  He  could  not  have  assert* 
ed  such  a  lien  himself,  inasmuch  as  he  had  waived  it 
by  assenting  to  the  execution  of  the  deed ;  and  the 
partnership  creditors  can  only  assert  a  lien  on  the 
partnership  effects,  when  it  can  be  done  by  a  mem* 
ber  of  the  firm. 

There  is  no  extrinsic  evidence  of  any  fraudulent 
intent  in  the  execution  of  the  deed,  but  it  is  contend* 
ed  that  the  deed  itself  furnishes  intrinsic  evidence  of 
the  existence  of  such  an  intent;  and  several  of  its 
provisions  are  referred  to  as  sufiicient  of  themselves 
to  render  it  ilWgal  and  void.  « 

1.  The  authority  conferred  upon  the  trustees  to 
take  the  effects  conveyed  into  his  possession,  and  to 
sell  and  dispose  of  them  at  fair  and  reasonable  prices 
and  to  the  best  advantage,  is  objected  to  as  being  a 
restriction  on  his  power,  and  equivalent  in  its  legal 
effects  to  an  express  limitation  on  his  right  to  sell, 
unless  he  could  get  a  price  fixed  in  the  deed  itself,  if 
one  had  been  named.  We  do  not  think  that  it  is 
susceptible  of  such  a  construction,  or  that  it  imposes 
any  restraints  whatever  on  the  power  of  the  trustees. 
It  is  his  duty  to  sell  the  property  for  a  fair  and  rea- 
sonable price ;  and  whatever  price  he  can  obtain  for 
it,  upon  a  sale  fairly  made,  is  in  legal  contemplation 
a  fair  and  reasonable  price.  The  law,  independent 
of  any  such  provision,  would  not  permit  him  to  sell 
the  property  at  an  unfair  and  unreasonably  low  price, 
when  he  could  have  made  a  sale  at  a  better  price, 
and  one  that  would  have  been  more  advantageous  to 
the  creditors.  Such  conduct  on  his  part  would 
amount  to  a' breach  of  the  trust,  and  render  him  in- 
dividually responsible  to  the  beneficiaries  in  the 
deed.  The  clause  under  consideration  imposes  no 
greater  restraint  upon  him  than  the  law  itself  doea 
in  the  execution  of  the  trust,  and  cannot  be  regarded 
as  furnishing  any  evidence  of  a  fraudulent  intent. 
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8.  An  objection  is  made  to  that  part  of  the  deed  Bi;r>CLAFP,fte. 

which  deseribes  the  property  conveyed,  on  the  ground       Hair,'&o. 

that  nothing  passed  by  it,  except  such  articles  as       3.  Nor  u  a 

might  be  contained  in  the  inventory  thereafter  to  be  ^^^  ^TOnveysl 

taken,  and  that  thereby  the  grantors  in  the  deed  virere   all  and   every 

able  to  increase  or  diminish  the  quantity  of  the  pro-  mpertrbelong- 

perty  conveyed  at  their  discretion,  until  the  invento-  j^^^be rS^ 

ry  was  made  out.     If  such  be  the  legal  effect  of  the  ed  as  fraudaient 

deed,  it  might  be  assimilated  with  great  propriety,  f^^^^  pn^- 

to  that  class  of  conveyances  which  have  been  deem-  >o»»   "''^.  *''• 
,_^,,  ,  .,,  11        property  will  be 

ed  to  be  Iraudulent,  because  the  debtor  reserved  the  more  particular- 
power  to  revoke  the  deed,  either  as  to  the  property  J^  "n^Sw^  to 
conveyed,  or  as  to  the  creditors  to  be  paid,  or  reserv-  be  made  out." 
ed  the  right  to  change  the  order  of  preference,  or 
#gave  the  trustee  the  power  to  compromise  with  the 
creditors.  (15/aAn.  Rep.,  571;  7  Wend.,  187;  2  John. 
C  /{.,  565.)  But  we  do  not  give  such  a  construction 
to  this  deed.  The  language  used  is  that  ''the  par- 
'*  ties  of  the  first  part  have  granted,  bargained,  sold, 
«  conveyed,  assigned,  and  transferred,  and  by  these 
^'  presents  do  grant,  bargain,  sell,  convey,  assign,  and 
**  transfer  to  James  O'Neal,  of  the  second  part,  dtc., 
"  all  the  goods,  wares,  merchandize,  &c.,  and  proper- 
*'  ty  of  every  name  and  nature  whatsoever,  of,  and 
"  belonging  to  said  party  of  the  first  part,  which  will 
**  be  more  fully  set  forth  in  an  inventory  which  will 
"  be  taken  hereafter,  and  in  which  the  property  afore- 
"  said  will  be  described."  The  deed  conveys  all  the 
property  of  every  description  which  belonged  to  the 
grantors.  The  language  is  broad  and  comprehen- 
sive, and  cannot  be  construed  so  as  to  limit  the  oper- 
ation of  the  deed  to  such  property  as  should  be  de- 
scribed in  the  inventory  referred  to.  The  office  of 
the  inventory  was  to  describe  the  particular  articles 
which  constituted  the  property  that  had  been  con- 
veyed by  the  deed.  Its  failure  to  contain  a  full  and 
true  description  of  such  property  could  not  diminish 
the  legal  effect  of  the  conveyance.  The  deed  con- 
veys ail  the  property  of  the  grantors,  and  not  merely 
tbait  part  of  it  which  might  be  contained  in  an  in- 
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Hair,  &c. 


4.  Nor  is  it 
fraudulent  in  a 
deed  of  trust 
that  it  proFides 
that  after  the 
nayment  of  spec 
ified  debts  the 
surplus,  if  any, 
shall  be  paid  to 
the  grantors; 
this  it  would  be 
the  duty  of  the 
trustee  to  do, 
independently 
of  any  express 
provision  in  the 
deed  to  that  ef- 
fect. The  in- 
terest of  the 
ffrantor  in  a 
deed  of  trust  is 
analogous  to 
that  of  a  mort- 
gagor. 


ventory  thereafter  to  be  faraished  by  them.  This 
objection  to  the  deed  is  therefore  wholly  invalid. 

3.  The  deed  provides  that  the  surplus  of  the  pro- 
ceeds of  the  property,  if  any,  after  the  debts  are  all 
satisfied,  shall  be  paid  over  by  the  trustee  to  the  ma- 
kers of  the  deed.  This,  it  is  contended,  is  such  a  res- 
ervation for  their  benefit  as  renders  the  deed  void  in 
law ;  and  cases  have  been  referred  to  in  which  the 
courts  in  some  of  the  states  have  so  decided.  {Dana 
vs.  Lull  ^  Co.,2  Washburn,  {Vermont  R.,)  390;  Good- 
rich vs.  Downs,  6  HilTs  N.  Y.  /J.,  438,  and  other  ca- 
ses.) A  contrary  doctrine  has  been  held  in  the  fol- 
lowing cases:  {Rehnvs.  McElrathy  6  Watts,  151;  Hind-- 
man  vs.  Dill  ^  Co.,  11  Alabama  R.,  689;  Austin  vs. 
Johnson,  7  Humphrey's  Report,  191.)  ^ 

Such  a  reservation  as  the  one  here  objected  to, 
does  not  invest  the  makers  of  the  deed  with  an  in- 
terest in  the  surplus  which  they  would  not  have  if 
the  deed  did  not  contain  such  a  reservation.  In  such 
a  case,  if  any  of  the  trust  fund  remained  after  satis- 
fying the  trusts  expressly  created  by  the  deed,  there 
would  be,  as  to  such  surplus,  a  resulting  trust  for  the 
benefit  of  the  grantors.  Indeed  the  cases  in  which 
deeds  of  this  description  have  been  pronounced  void, 
place  those  containing  such  a  reservation,  and  those 
in  which  it  is  omitted,  upon  the  same  footing,  unless 
the  latter  transfer  the  surplus,  if  any,  to  the  general 
creditors.  The  principle  upon  which  these  decisions 
are  based,  seems  to  be  that  a  debtor  has  no  right  to 
make  a  conveyance  of  the  whole  of  his  property  to 
secure  one  of  his  creditors,  or  any  number  of  his 
creditors,  so  as  to  give  them  a  preference  over  the 
others,  unless  in  the  same  conveyance  he  secures  the 
residue  of  the  property  that  may  remain,  after  the 
debts  of  the  preferred  creditors  shall  be  discharged, 
so  that  it  shall  not  return  into  his  hands,  but  shall  be 
applied  to  the  payment  of  the  debts  due  to  the  other 
creditors. 

This  principle,  which  in  effect  determines  that  the 
debtor,  although  he  may  give  to  one  class  of  creditors 
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a  preference  over  another  class,  cannot  legally  exer-   Blt^Claw,** 
cise  this  right  without  making  a  provision  in  the       HAik/^e. 
same  conveyance,  that  the  surplus,  if  any,  shall  be 
applied  to  the  payment  of  his  other  creditors,  so  far 
from  having  been  acted  upon  or  recognized  in  this 
state,  is  in  direct  conj9ict  with  all  the  decisions  of  this 
court,  and  they  are  numerous,  in  which  mortgages 
and  deeds  of  trust  that  did  not  contain  any  such  dis- 
position of  the  surplus,  have  been  sustained.     Under 
the  operation  of  this  principle,  if  carried  out  to  its 
legitimate  results,  a  debtor  could  not  mortgage  his 
estate  so  as  to  retain  an  equity  of  redemption  there- 
in, at  least  until  all  his  debts  were  first  satisfied.     A 
mortgage  of  his  estate  to  one  creditor  alone  would 
be  void  if  he  had  other  creditors,  unless  in  the  same 
deed  he  made  provision  for  the  payment  of  their 
debts  out  of  the  estate  mortgaged.    Mortgages  and 
deeds  of  trust,  with  respect  to  a  sale  of  the  property 
embraced  by  them,  are  placed  substantially  upon  the 
same  footing  by  the  laws  of  this  state.     No  sale  can 
be  made  under  a  deed  of  trust  without  the  interven- 
tion of  a  court  of  equity,  unless  it  be  made  with  the 
consent  of  the  grantor.     A  sale  of  the  mortgaged 
property  may  be  made  in  the  same  way,  the  mortga- 
gor and  mortgagee  concurring  therein.    Every  rea- 
son then  which  can  be  urged  in  favor  of  the  applica- 
tion of  this  principle   to  deeds   of  trust,  will  ap- 
ply with   equal  force  to  mortgages.    Its  effect,  if 
adopted,  would  be  to  alter  essentially  the  right  of  the 
debtor  to  convey  his  property  to  secure  any  of  his 
creditors,  as  this  right  has  been  heretofore  exercised, 
and  to  introduce  a  new  rule  of  law  on  this  subject 
that  has  not  hitherto  had  any  existence  in  this  state. 

The  adoption  here  of  such  a  principle  is  not  neces-  5^  j^.  j^^^. 
sary  to  the  security  of  the  rights  of  creditors.  Any  jtt  ^W^^  » 
interest  which  the  grantor  has  in  the  property  mort-  *m^^^  u  a 


gaged  or  conveyed  in  trust,  can  be  sulSjecied  by  them,  Jin^be^^uWect- 
under  our  laws,  to  the  payment  of  their  debts.     The  •dtobiidmi. 
debtor  can  derive  no  advantage  from  the  reservation 
to  himself  of  the  surplus  that  may  remain,  after  the 
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JBtha  iM.  Co. 

jAOfiON    <fc   Co. 

and 
Jackson  &  Co. 

J&mx  Inb.  Co. 


payment  of  the  debtB  mentioned  in  the  deed.  If  the 
effect  of  Buoh  a  resenration  would  be  to  decnre  the 
snrpluB  to  the  debtor,  and  deprive  his  creditoni  of  the 
right  to  subject  it  to  the  payment  of  their  debts,  then, 
indeed,  there  would  be  an  obvious  propriety  in  the 
Implication  of  this  principle.  Bat  no  such  effect  is 
produced  by  it ;  on  the  ootitraiy,  the  reservation  is 
entirely  nugatory  inasmuch  as  it  only  appropriates 
the  surplus  in  the  same  manner  the  law  itself  would, 
if  no  such  reservation  had  be^i  made,  and  such  sur-^ 
plus,  notwithstanding  this  appropriation  of  it>  still 
remains  liable  for  the  debts  of  the  grantor..  The  le-* 
gality  of  the  deed  is  not  therefore  affected  by  the 
reservation  of  the  surplus,  if  any,  to  the  grantors. 

Wherefore,  the  judgment  dismissing  the  plaintiflb* 
petition  ra  affirmed. 


<;Me  19.  iEStna  Insurance  Company  vs.  Jackson.  Owsley  &  Co. 

I  89    B75j 

I9bm242f      ^^-  *^- 
132        24 


APPEAL  FROM   LOUISVILLE  CHANCERY   COURT. 


AND 

jMkson,  Owsley  &  Co.  V3.  i^na  Insoranoe  Oompan^r. 

ON  CROSS-ERRORS. 

1.  Att  Agttft  or  MttrigBee,  baTing  tfie  {ropertj  of  hto  princiiMl  in  hli 
poMOMJon,  Mid  respoDfliblo  for  it|  mfty>  aftd  eopocioliy  if  he  havo 
an  interest  in  it,  though  it  be  only  for  bis  oommiBsions,  insare  it  in 
bis  own  name,  and  in  case  of  loss  recover « its  full  value — ^holding 
all  beyond  his  own  interest  in  trust  fbr  the  owners  of  the  property. 
(Atoryom  Agency,  Motwa  111;  HMtt,  Aflttoii  4*  Co.  w.  FrtmiUtt 
Jiuuranee  Comp^wift  3  B.  Monroe^  831;  1  Matt,  189. 

it.  Policies  of  insurance  should  be  liberally  construed  to  effectuate  the 
Intention  of  the  jgggjBg^ 

3.  A  policy  iMorlng  all  the  arfidlei  eonstittitlBg  the  Block  of  a  poi^ 
houses  and  all  articles  contained  within  the  building  described  and 
appurtenent  thereto,  covers  all  within  those  buildings,  without  re* 
gard  to  the  particular  ownecship  of  eadi  or  any  article  which  was 
«l  tfie  riflk  of  Iho  iiararM. 
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4w  CoBferaeCsare  tobe  ooaatraed  aeooidiBg  to  the  intentio&of  th^par-   JBiwa  Im.  C#. 

ties  thereto.    A  contract  to  sell  40,000  hanui,  to  be  paid  for  oa  de-  ^* 

lirery  ;  the  hams  were  inspected  and  inroiced,  but  not  delivered  "^^       ' 

or  paid  for:  held  that  the  contract  was  executory,  and  property  not   Jackson  I^  C^ 
changed,  and  if  insured  protected  by  the  policy.    (FM^  on  lia-  «•» 

ntrmnee,  ist  vol.,  27;  4  MM$aehu»ett$  RqmU,  336.)  JBtha  bis*  C». 

5.  A  vendor  of  personal  property,  to  be  paid  for  on  delivery,  parts  not 

with  the  title  nntil  payment;  if  the  price  Is  not  paid  ih  a  reasona- 
ble tisie  he  nay  resuae  his  original  ownenbnpi  as  QpotL  a  ^sdeiott 
of  the  contract,  (fitoryon  Cbiitr<Mto,«M.WSI}  GIttty  en  OMi<rMtii 
427,  and  authorities  there  cited.) 

6.  A  vendor  of  goods  not  delivered,  bat  to  be  paid  for  on  delivery,  has 

a  lien  on  the  property  retained  in  possession  for  securing  payment, 
and  it  is  upon  the  presoaiptioii  that  the  agreed  price  Is  the  fair  t«2- 
ae,  and  cannot  be  enhanced  by  any  fiuctaation  in  the  valne }  ami 
if  the  goods  be  insured  the  vendor  is  entitled  to  the  insuranfie 
corresponding  with  interest  insured.  Any  interest  remaining  in  a  ' 
vendor,  who  has  made  a  contract  of  sale,  remains  protected  under  ;  i  '• 
an  existing  insurance.  (8  Mai$.  Rep^rU^  516;  5  i*iefc.,  76;  19  /»., 
81 ;  Ant*  Lead,  (kwea,  in  noie  to  the  ease  in  8  Mam.  RqforU.) 

The  facts  of  the  case  are  stated  in  the  opinion  of 
Che  court.    12^9. 

€r,  A.  4*  1'  CcidweU  for  appellants — 

Argued — 1.  That  the  third  condition  «f  the  p^ioy 
of  the  .£tRa  iMura&ee  Company  only  bound  the 
company  to  become  ratably  responsible,  in  case  of 
loss,  on  the  absolute  property  of  Jackson,  Owsley  4t 
Co.  There  is  no  such  provision  in  diis  poHey,  as  is 
contained  in  other  policies,  for  liability  for  the  loss  of 
property  belonging  to  oth«*s.  There  is  no  such  pro- 
vision as  *^ot  whom  it  may  concern." 

There  was  taken  by  the  assured  eight  pdides, 
covering  six^  diousand  dollars  worth  of  property — 
five  of  the  policies  covering  twenty-five  thousaad 
dollars  to  Jackson,  Owsley  ic  Go ;  three  to  Jackson, 
Owsley  dc  Co.,  "or  whom  it  might  (may)  concern,'* 
eovering  thiny-five  thousand  dollars.  The  under- 
taking in  die  policy,  in  this  suit,  is  to  pay  a  rataUe 
share  cf  the  less  to  the  extent  of  $35,000 — ^Ihe  real  - 
loss  by  Jackson,  Owsley  &  Co.  This  is  shown  to  be 
$8,009  M.  The  other  insurances  pay,  of  that  sum, 
f  1,416  10.  The  balance  is  $0,548  70,  wd  for  oM 
fifth  of  this  sum  is  the  iBtna  Insurance  Company  t^ 
tkle  in  this  ettU,  and  no  nuue» 
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Mtka  Ins.  Co.       We  insist  that  by  the  third  condition  of  the  policy^ 

Jackson  &  Co.,   in  these  words  :  ''Goods  held  in  trust  or  on  commis- 

Jackson  &  Co    *  ^^^^  ®^®  ^^  ^®  insured  a&  such,  otherwise  the  policy 

«••  *  will  not  cover  such  property.      *       *       *      Good» 

'- — '  *  on  storage  must  be  separately  and  specifically  insur- 

*ed,"  that  the  $18,000  worth  of  pork  sold  to  Har- 
bison &  Hansboro,  but  still  remaining  in  the  house, 
waa  not  eorered  by  the  policy  in  this  case,  but  ex- 
cluded by  the  terms  of  this  third  condition.  (Brickia 
vs.  N.  F.  Lcf(xyette  Insurance  Co.,  2  HaWs  N,  F.  Re- 
ports,  372.)  This  case  is  not  contradicted  by  the  case 
of  Hewitt,  ABison  Sr  Co.  vs.  FranMin  Insurance  Co.,  3 
^    ..  B.  Monroe,  231,  or  DeForest  vs.  Fulton  Insurance  Co., 

The  three  policies  covering  property  to  the  amount 
of  $35,000  embrace  as  well  the  property  of  Jackson, 
Owsley  &  Co.  as  of  others ;  the  five  covering  $25,000 
apply  to  the  property  of  Jackson,  Owsley  &  Co., 
and  none  others.  The  first  three  policies  pay  their 
proportion  upon  the  whole  loss  of  property  in  the 
pork-house.  The  five  insuring  $25,000  pay  only  their 
proportion  of  the  loss  on  $25,000  of  the  property  of 
Jackson,  Owsley  &  Co.,  and  not  of  others.  It  is  ia* 
sisted  that  any  other  apportionment  of  the  loss  would 
be  to  make  a  new  contract  for  the  parties. 

The  case  in  5  Hilts  Reports,  referred  to  by  appel- 
lees, is  believed  to  be  unsound,  not  law,  and  repug- 
nant to  common  sense. 

2.  It  is  insisted,  for  appeUants,  that  the  view  of  th« 
chancellor,  in  respect  to  the  $18,000  worth  of  meat 
sold  by  Jackson,  Owsley  &  Co.  to  Harbison  &  Hans- 
boro,  is  correet;  that  it  constituted  no  part  of  the 
stock  of  the  pork-house  after  the  sale,  and  therefore 
not  protected  by  the  policy.  (See  Wittis  vs.  Willis,  6 
Dana,  48 ;  Crawford  vs.  Smith,  1  Dana,  59 ;  Owsley  vs. 
Sweeny,  4  B.  Monroe,  413.) 

It  is  urged,  on  behalf  of  appellees,  that  though  the 
title  to  the  property  may  have  vested  in  the  vendees, 
Harbison  &  Hansboro,  yet  that  appellees  had  still 
an  insurable  interest,  and  that  they  may  recover  tQ 
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the   extent  of  the  injury  they  may  have  sustained.  JEtna  Ins.  Co. 

Tliis  is  not  admitted.    If  the  appellees  wished  to  Jackbow  &Co., 

protect  any  insurable  interest  which  they  believed   .       ^^\  ^ 
1111  II  «  ,.        Jaoksow  &  Co. 

they  had,  they  ought  to  have  taken  out  a  new  policy  «•. 

— the  old  policy  no  longer  covered  it  after  the  sale—  -^^^^  ^^•'  <^ 
let.  Because  it  ceased,  when  sold,  to  constitute  part 
of  the  stock  of  the  pork-house,  which  was  the  only 
property  covered  by  the  policy.  2d.  Because  after 
the  sale  it  was  held  in  trust,  and  not  covered  by  the 
policy  any  more  than  was  the  meat  slaughtered  for 
others.  3.  Because  it  is  the  well  established  doc- 
trine that  "a  sale  of  the  interest  insured  during  the 
continuance  of  the  risk,  divest  liie  right  of  recovery 
under  the  policy."  {8  Mass,  Reports,  115;  Carrol  vs^ 
Boston  Marine  Insurance  Company,  2d  vol.  Am.  Lead, 
Cases;  11  John.,  302;  Philips  on  Insurance^  108,  and 
authorities  before  cited.) 

The  authorities  relied  on  to  show  that  an  insura- 
ble interest  remains  protected  after  sale,  applies  to 
cases  either  where  the  sale  is  conditional,  or  where 
the  legal  title  was  retained  by  the  vendor,  to  secure 
the  purchase  money.  This  case  presents  neither 
state  of  case.  The  sale  was  absolute.  They  had 
no  right  to  retain  the  property  ei^cept  perhaps  an 
equitable  right  to  hold  it  to  secure  the  payment  of 
the  price. 

We  ask  a  reversal. 

O.  O.  Cotes  on  the  same  side — 

This  record  presents  three  question,  two  of  law 
and  one  of  fact.  1.  Was  there,  at  the  date  of  the 
policy  in  this  case,  any  custom  or  usfige  in  existence 
in  Louisville  giving  the  appellees,  as  the  owners  of 
a  pork-house,  upon  an  insurance  thereof,  indemnity 
for  loss  of  property  held  by  them  in  trust  for  others  ? 
2.  Is  the  testimony  of  persons  engaged  in  the  busi- 
ness of  insurance,  and  those  engaged  in  pork  pack- 
ing admissible  in  the  construction  of  contracts  of  in- 
surance? 3.  Is  the  written  part  of  the  policy  of  in- 
surance to  have  the  effect  to  render  inoperative  the 
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JBfFv^  (Nf.  Qo.  printed  conditions  annexed  thereto?  If  bo, does  the 
J^cKflOH^  Co.,  written  covenant  cover  property  held  by  the  assured 
JacmowV  Co.   "*  ^'^^^  ^'^^  others,  and  to  what  extent? 

The  chancellor  correctly  decided  that  there  existed 
no  custom  in  Louisville  where  the  policy  was  to  op- 
erate in  regard  to  the  rule  of  adjusting  loss  in  a  pork- 
house,  as  none  had  ever  taken  place. 

I  do  not  concur  with  the  chancellor  in  regard  to  the 
second  proposition. 

In  respect  to  the  construction  of  the  policy,  and  the 
force  of  the  term,  "for  account  of  whom  it  may  con- 
cern," used  in  policies  from  the  earliest  times,  and  the 
effect  of  such  words  in  securing  property  of  third 
persons  in  the  house  insured,  the  court  is  referred 
to  AngeUon  Insurance^ page  47,  sectiojis  11,  IS;  Porktm 
Insurance^  2  and  8;  EBi3  on  Insurance^  91.  The  in- 
sured in  this  case  regarded  these  words  as  important, 
or  why  so  soon  after  the  fire  show  such  anxiety  to 
have  them  inserted  in  the  two  policies  issued  by  the 
agents,  Kennedy  and  Atwood?  But  it  is  insisted  that 
the  policy  is  to  be  construed  by  its  own  terms,  with- 
out the  aid  of  extrinsic  evidence,  as  show  no  charge 
of  fraud  in  this  case.  (See  5  WendelPs  /{.,  541;  6 
/&.,  548;  16  lb.,  399;  AngM,  sec.  12;  2  floff,  375;  3 
BiU,  501,  161;  4  New  Hampshire,  171;  5  Pick.,  181.) 
I  do  not  concur  with  the  chancellor  in  his  construe-* 
tion  of  the  policy.  Its  terms  are  these:  *'Do  insure 
Jackson,  Owsley  &  Co.,  against  loss  or  damage  by 
fire,  to  the  amount  of  $5,000  on  pork,  lard,  bacon, 
bulk  meat,  hogs  hanging,  or  otherways,  salt,  bags, 
kegs  or  barrels,  and  all  other  articles  composing  the 
stock  of  a  pork-'house,  contained  in  their  pork  pack- 
ing, lard,  and  smoke-houses.''  It  is  not  supposed 
that  pork,  lard,  bacon,  dec,  constitute  part  of  the 
stock  of  a  pork-house,  but  that  the  stock  of  a  pork- 
house  consists  of  salt,  barrels,  kegs,  and  other  ar- 
ticles; in  other  words,  all  such  articles  as  are  neces- 
sary to  convert  live  stock  into  pork,  lard,  and  bacoa. 
The  c^se  in  3  B.  Monroe,  cited  by  the  chancellor, 
does  not  apply. 
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Though  contracts  of  inaanoice  are  to  be  liberally  ^^^^  ^*'  ^• 
construed  to  effect  the  purpose  for  which  they  were  j^guoi^fc  Co., 
designed,  yet  this  rule  of  construction  does  not  au-  jj^^gj^^  co. 
thorize  the  rejection  of  one  part  of  the  instrument  to  «•• 

give  undue  effect  to  another  part*    It  is  not  denied  1 — ! 

that  more  effect  may  generally  be  given  to  the  writ- 
en  than  the  printed  clauses  of  a  policy,  because  they 
are  descriptive  of  the  person  insured,  and  sul^ect 
matter  of  the  insurance;  and,  if  in  this  case  words 
had  been  written,  giving  insurance  on  property  in  the 
pork-house  of  the  assured  and  ^^others,"  or  property 
generally  ''contained  in  their  own  pork-house,"  or  on 
''pork  as  it  might  be  from  time  to  time  in  their  pork- 
house,"  such,  and  similar  words  might  have  been  suf- 
ficient to  control  the  printed  words,  "that  property 
held  in  trust  for  others  is  to  be  insured  separately, 
otherwise  not  covered." 

No  case  has  been  found  in  which  a  policy  contain- 
ing words  of  like  import  with  the  one  in  this  case  has 
been  held  to  cover  property  on  storage,  though  there 
are  cases  which  recognize  the  rule,  that  if  a  party 
has  an  interest  in  d^erent  copacities^  he  may  insure 
both  interests  under  a  general  policy,  or  under  a  gen- 
eral description. 

The  contract  of  insurance  is  one  thing,  and  the 
rules  which  are  to  govern  the  adjustment  of  loss  is 
another  thing.  They  are  the  conditions  annexed*^ 
the  land^marks — ^beacon-Iights-^to  direct  the  mind 
of  the  court  in  a^'usting  the  rights  of  the  parties. 
(1  Duer  on  Insurance,  19;  5  HiUy  188;  13  Wend.,  98; 
AngtU  on  Insurance,  50;  Park  on  Insurance,  2,  3;  18 
MassachusetU  R.,  172;  5  Pick,,  181.) 

The  sale  by  appellees  of  40,000  hams  to  Harbison 
6c  Hansboro,  worth  $17,938,  is  proved,  yet  the 
credit  in  the  adjustment  was  only  for  $13,000,  and 
should  have  been  for  the  entire  sum  of  $17,938,  and 
upon  an  agreed  case  the  costs  should  have  been  di- 
vided. 
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^TMA  Ins.  Co.   Bipiey  Sf  Logan  for  appellees — 
Jaokson  &  Co.,       This  is  in  part  an  agreed  case.  It  is  admitted  that  in 
Jacksok  &  Co.   the  pork-house  of  appellees  there  was  a  loss  by  fire  to 
AtnaTns.  Co    *^®  amount  of  $56,514  68,  and  they  are  entitled  to 

recover.     The  amount  of  the  recovery  is  subject  of 

controversy.  The  loss  of  Jackson,  Owsley  &  Co., 
in  their  own  right,  was  $19,938  98,  and  the  loss  as 
consignees  and  bailees  was  $36,756  70,  on  which 
they  had  made  large  advances,  and  in  which  they 
were  interested  to  the  full  value  at  the  time  of  the 
fire. 

Jackson,  Owsley  &  Co.,  had  made  a  contract  to 
sell  Harbison  &  Hansboro  40,000  bulk  shoulders  of 
hog  meat  for  cash,  payable  on  delivery.  That  18,- 
152  of  these  shoulders  were  not  paid  for  nor  deliv- 
ered, and  that  they  were  destroyed  by  the  fire  consti- 
tuting part  of  the  loss. 

The  aggregate  amount  of  the  insurance  on  the  en- 
tire stock  of  the  pork-house  was  $60,000,  affected  by 
various  insurance  companies  by  open  policies,  in  the 
following  proportions:  one  an  open  policy  with  Fel- 
lows &  Co.,  for  $25,000;  two  others  in  the  name  of 
** Jackson,  Owsley  &  Co.,  and  whom  it  may  concern," 
for  $5,000  each,  and  five  of  the  policies  were  in  the 
name  of  Jackson,  Owsley  &  Co.,  for  $5,000  each. 
The  appellants'  policy  is  one  of  the  last  mentioned 
five,  not  containing  the  words  ^'or  whom  it  may  con- 
cern," but  describing  in  writing  the  stock  insured  in 
the  following  comprehensive  langufige:  <<Pork,  lard, 
bacon,  bulk  meat,  hogs  hanging,  or  otherwise,  salt, 
barrels,  kegs,  and  all  other  articles  composing  the 
stock  of  a  pork-house,  contained  in  their  pork  pack- 
ing, lard,  and  smoke-houses,  sitaated  on  the  Bards- 
town  turnpike,  near  the  city  limits." 

2.  The  appellees  insist  that  appellants  are  liable 
for  one-twelfth  part  of  the  $56,514  68,  including  the 
loss  of  the  shoulders  not  delivered  to,  or  paid  for,  by 
Harbison  &  Hansboro;  and  that  there  is  no  essen- 
tial difierence  in  the  policies  which  do  not  contain  the 
words  "or  whom  it  may  concern,"  and  those  which 
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do  contain  those  words.  In  this  construction  the  •*™*  i"*-  Co. 
chancellor  concurs,  though  he  held  that  the  appel-  Jackson  &  Co., 
lants  were  not  liable  for  the  shoulders  contracted  for  j^^^go^f^  co. 
by  Harbison  &  Hansboro,  and  gave  judgment  for  on-  tw. 

ly  $3,737  and  costs.  ^^"^  ^'"'-  ^^- 

It  is  here  insisted  on  the  part  of  the  appellees  that 
if  there  be  any  difference  between  the  two  sets  of 
policies,  that  they  have  the  right  to  apply  the  poli- 
cies containing  the  words  ^'or  whom  it  may  concern," 
to  the  loss  on  the  amsigjied  and  trust  property,  and 
leave  the  other  policies  to  be  in  like  manner  applied 
exclusively  to  the  loss  on  the  property  of  the  appel- 
lees. If  it  be  considered  that  the  policies  which  do 
not  contain  these  words  cannot  cover  the  consigned  or 
trust  property,  and  that  the  other  policies  do  cover 
Buch  property,  then  it  would  seem  equitable,  (as  the 
entire  property  has  been  insured,)  to  exhaust  the  pol- 
icies containing  these  words,  by  applying  them  to 
the  consigned  or  trust  property,  and  the  other  policies 
to  the  particular  property  of  the  appellees.  This 
would  be  analogous  to  the  equitable  principle  of  ap- 
plying securities,  in  such  manner  as  to  secure  all ; 
any  other  principle  would  convert  a  second  insurance 
to  the  benefit  of  the  first  underwriter,  than  to  the 
benefit  of  the  insured,  and  in  many  cases  leave  the 
insured  in  a  worse  condition  than  if  he  had  not  made 
a  second  insurance. 

Before  the  introduction  of  the  clause  into  policies 
in  regard  to  contribution,  the  course  was  for  the  as- 
sured to  sue  the  ^rst  of  the  underwriters  whose  poli- 
cy covered  the  loss,  and  leave  him  to  seek  contribu- 
tion from  the  others.  The  object  of  this  clause  was 
to  prevent  circuity  of  action,  and  by  abatement  to 
make  contribution,  and  not  to  establish  any  new  rule ; 
but  the  clause  has  no  application  except  in  cases 
where  the  risk  is  the  same.  If  they  be  the  same, 
the  underwriters  are  treated  as  joint  securities  for 
the  same  debt.  If  they  be  not  the  same,  each  is 
bound  by  his  own  policy  for  the  entire  amount,  not 
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JE/fH^  Iwa.  Co.   exceeding  the  amount  insured,  and  oan  compel  no 

JAoiciON  dc  Co.,  contribution, 

Jmjk9w\  Co.  ^^  there  is  any  difference  in  the  policies,  the  risk 
««•  insured  against  is  not  the  same.    By  one  set  of  pol- 

^..^^^^,J,^^  icies  the  risk  insured  against  would  be  the  loss  of  ap- 
pellees in  their  own  right,  which  was  $10,938  98,  and 
by  the  other  set  of  policies  the  loss  insured  against 
would  be  by  the  appellees,  ''or  whom  it  may  con- 
cern," which  embrace  not  only  the  $19,938  98  but 
also  the  $30,575  70.  It  is  obvious  that  the  risks  here 
are  not  the  same  on  the  hypothesis  of  a  difference  in 
the  policies,  and  consequently  the  principle  of  con- 
tribution would  not  apply.  The  result  would  be  that 
the  policies  in  the  name  of  appellees  would  have 
been  applied  to  the  $19,938  98,  and  the  other  poli- 
cies exclusively  to  the  $36,575  70.  See  the  case  of 
Scribnerv9.  Howard  Ins,  Co.^  5  HST^  Rep^y  for  an  ex- 
press authority  on  this  point. 

3.  But  it  seems  to  appellees'  counsel  that  there  is 
no  difference  between  the  two  sets  of  policies,  as  to 
the  liability  of  the  appellants.  Insurance  was  taken 
on  the  aggregate  of  $60,000  worth  of  property,  by  a 
description  essentially  identical  in  all  the  policies. 
The  object  was  to  secure  all  the  property  whatever 
constituting  the  stock  of  a  pork -house.  The  written 
description  of  the  stock  in  all  the  policies  is  in  sub- 
stance the  same,  embracing  all  the  contents  of  the 
pork-house,  which  is  as  comprehensive  as  the  term 
"or  whom  it  may  concern;"  and  the  omission  of  those 
oabalistio  words  neither  enlarges  or  impairs  the  ef- 
fect of  the  policies  on  the  subject  matter  insured. 
The  terms  are  broad  enough  to  embraoe  meat  on 
consignment,  or  otherwise  held  in  trust  or  on  oom- 
mission. 

4.  But  it  is  insisted  by  appellants  that  the  printed 
conditions  in  the  policy  are  opposed  to  our  view,  and 
must  so  be  regarded,  and  that  goods  held  in  trust  or 
on  commission  must  be  insured  as  such,  and  that  the 
consigned  meat  is  no  where  insured  as  such  in  the 
^tna  policy,  and  consequently  that  the  policy,  (dis- 
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pite  the  aforesaid  written  description,)  moet  be  re-  ^"'a  ^^^  Co. 
stricted  by  construction  to  apply  only  to  the  peculiar  Jackson  'k  QQ^, 
and  absolute  property  of  the  appellees.     To  this  we  j^^^g^J^^  qq, 
reply,  that  consigned  property  is  no  where  insured  fiw^    «      f'    p 
such — that  is  to  say  by  name — even  in  those  policies  ' 

which  use  the  words  ^*or  whom  it  may  concern;''  nor 
do  we  conceive  it  necessary  to  describe  by  name  con- 
signed meat  in  a  pork-house,  in  order  to  its  protec- 
tion. It  is  sufficient  if  the  terms  of  the  policy  be 
clear  and  explicit  enough  to  embrace  it.  Nothing 
more  is  required  by  the  printed  conditions.  This  is 
rendered  more  clearly  evident  from  the  nature  of  the 
business  of  a  pork-house.  The  testimony  shows  it 
to  be  the  very  business  of  a  pork-house  in  liouisville 
to  receive  and  slaughter  and  pack  pork  and  smoke  it. 
It  further  shows  that  the  appellees  were  instructed  to 
insure ;  that  appellees  made  advances  on  hogs,  and 
held  an  interest  in  the  entire  stook  of  pork  at  the  time 
of  the  loss. 

It  was,  therefore,  their  duty  and  their  interest  and 
right  to  insure  the  entire  stock,  and  not  merely  their 
own  peculiar  interest.  And  it  must  have  been  un- 
derstood at  the  iEtna  office  that  the  application  was 
for  insurance  upon  the  consigned  stock,  as  well  as 
the  particular  property  of  the  consignees.  Their 
**stock  of  meat"  must  have  meant  all  the  meat 
in  the  pork-house  of  whatever  description,  in  which 
they  had,  or  thereafter  might  have,  an  interest, 
through  all  the  shifting  changes  and  operations  of 
the  business.  The  testimony  shows  that  no  addition*^ 
al  premium  is  demanded  by  insurers  for  the  addition 
of  the  words  **or  whom  it  may  concern,"  in  pork- 
house  policiea.  We  insist,  therefore,  that  the  policy 
is  as  broad  as  though  these  words  bad  been  inserted, 
and  was  so  understood  by  the  parties.  (See  Hewitt^ 
AUisan  4*  Co,^  nf,  FranJdin  Insurance  Co.y  3  B,  Manroef 
231.) 

5.  The  printed  conditions  in  this  policy  should  not 
prevail  over  the  written  description.  There  is  reas- 
on to  believe  that  the  printed  conditions  are  never 
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JBtma  Inb  Co.  intended  to  apply,  in  any  case,  to  a  policy  on  the 
Jaokson  k  Co.,  stock  of  a  pork-house,  but  only  to  goods  (that  is  the 
Jacmok  Sl  Co.  word,)  held  in  trust  or  on  commission.  That  printed 
Mm  ?'    r      ^^^^^^^^^  IS  rarely  if  ever  erased,  even  when  inap- 

■ '• — •'   plicable  to  the  subject — as  a  building.     The  failure, 

therefore,  to  erase  it  in  this  case,  when  it  has  no 
application,  should  have  no  weight. 

It  is  further  stipulated  in  the  body  of  the  policy 
that  the  printed  conditions  are  to  have  no  effect  when 
therein  provided  against,  which  means  nothing  more 
than  that  they  have  no  effect  when  inapplicable,  as 
is  the  case  here. 

6.  But  the  printed  conditions  are  not  regarded  as 
presenting  any  obstacle  to  the  recovery  sought  in 
this  case  for  another  reason.  It  is  in  proof  that  the 
whole  stock  of  meat  was  at  the  risk  of  the  appel* 
lees,  and  that  they  were  virtually  the  oumers  thereof. 
Aside  from  the  printed  condition,  although  a  mere 
naked  consignee  may  have  no  insurable  interest,  a 
party  holding  goods  in  trust  or  on  commission,  with 
power  to  sell,  or  an  interest  however  small,  has,  by 
law,  the  right  to  insure  them,  and  in  case  of  loss 
may  recover  the  full  value  of  the  goods,  being  liable, 
after  indemnifying  himself,  to  the  real  owner  for  the 
surplus.  In  this  case  Jackson,  Owsley  &  Co.  had  an 
interest  in  the  pork  contracted  to  Harbison  &  Hans- 
boro,  equal  to  the  full  value  thereof;  it  was  held  at 
their  risk,  and  they  had  a  right  to  recover  the  full 
value  of  the  whole.  {Arnold  on  Insurance^  164,  5,  6, 
and  252,  3.) 

7.  The  shoulders  sold  were  never  paid  for,  never 
delivered ;  no  notice  that  an  invoice  was  made  out 
was  ever  given  to  the  purchasers.  The  contract  was 
for  cash,  to  be  paid  on  delivery.  The  facts  show  a 
contract  for  sale,  with  mutual  conditions;  neither 
party  could  compel  performance  without  offer  to  per- 
form, on  his  own  part,  and  this  not  having  been  done 
the  sale  was  incomplete,  and  the  right  of  property 
was  in  the  appellees.     {Addison  on  ConUacts^  41.) 
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8.  The  right  of  property  not  having  passed,  the  ^'^^  ^•^  ^•• 
appellees  had  more  than  a  lien  right.  They  had  a  Jackson  &  Co., 
right  of  dominion  over  it,  superior  to  a  mere  lien,  j^cksom  &  Co. 
growing  out  of  his  original  ownership,  and  the  buy-    «.      ?*     p 

er  has  no  right  in   the  thing  purchased  until  tender  ' — ' 

of  the  price.     {Smith  on  Contracts,  431.) 

9.  But  if  the  right  of  property  passed  in  a  quali- 
fied sense,  there  can  be  no  doubt  of  the  right  of  ap* 
pellees  to  retain  the  possession,  in  virtue  of  the  lien, 
for  the  unpaid  price,  and  this  gave  the  appellees  an 
insurable  interest.  (Philips  on  Insurance,  \st  vol.,  27; 
Stitson  vs,  Mass.  In^.  Co,,  4  Mass,  Reports,  330 ;  1 
Philips  on  Insurance,  Sd  ed,,  122 ;  Warder  vs,  Horton, 
4  Binney,  529.)  A  vendor  has  an  insurable  interest. 
(Flttermorevs,  Vermont  M.  F,  Ins.  Co.,  20  Vermont  Re- 
ports,) So  a  vendor  of  real  estate  may  recover  for  a 
loss  happening  after  a  contract  of  sale,  vriere  he  re- 
tains the  title  to  secure  the  purchase  money.  This 
does  not  conflict  with  the  rule  that  an  absolute  sale 
of  property,  (which  divests  the  seller  of  aU  interest,) 
win  prevent  a  recovery  on  a  policy  of  insurance. 
(2rf  vol.  Am.  Lead.  Cases,  402 ;  Gordon  vs.  F.  and  M. 
Ins.  Co.,  2  Pick.,  258.) 

10.  Suppose  all  interest  in  the  pork  contracted  to 
Harbison  &  Hansboro  to  have  passed  by  the  sale, 
still  it  was  competent  for  appellees  to  make  a  con- 
tract to  smoke  them.  This  gave  to  appellees  a  right 
to  retain  them  for  that  purpose,  and  until  paid  for 
that  as  well  as  the  contract  price,  which  was  an  in- 
surable interest.  (See  1  Arnold  on  Insurance,  229; 
252 ;  Philips  on  Insurance,  9d  edition,  16^175.) 

11.  It  is  not  necessary  that  the  court  should  be- 
lieve that  the  whole  stock  in  the  pork-house  was  at 
the  risk  of  the  appellees  to  entitle  them  to  a  full  re- 
covery for  the  lost  property.  If  they  were  interest- 
ed to  a  limited  extent  for  advances  made,  or  held  the 
property  for  the  jpurpose  of  sale,  or  otherwise  con- 
trolling it,  and  especially  if  they  had  authority  to  in- 
sure it,  and  in  the  case  of  loss  to  recover  the  full 
value  of  both  their  own  and  the  rnterest  of  the  own^ 
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JBtwA  tiffl.  Co,  ens.  (Story  on  Agency,  section  111;  FhtnJdm  Insntxtnce 
Jaokaom  &  Co.,  Company  vs.  HevoUt  Sf  Allison,  supra  ;  DsForest  vs.  F\il* 
jACKfoN^ft  Co.  ^'^  Insurance  Company,  1  Hall  8.  C.  Reports,  84,  which 
Judge  Story  approved.) 

We  think  \he  jadgment  of  the  lower  court  is  for 
too  small  a  sum,  and  ask  that  it  be  reversed  on  cross^ 
errors,  and  that  a  judgment  be  rendered  for  $4,709  55 
with  interest — ^being  one  twelfth  part  of  the  loss  of 
the  appellees,  including  the  loss  on  the  shoulden 
qualifiedly  sold  to  Harbison  &  Hansboro. 


jfint  A  Iiff.  C6. 


October  8. 


Chief  Justice  Mabshall  delivered  the  opinion  of  the  Coaii. 

By  an  agreed  case  made  in  the  Louisville  Chancery 
Court,  between  Jackson,  Owsley  &  Co.  as  plaintifis, 
and  the  iEtna  Insurance  Company  defendant,  it  ap* 
pears  that  in  1850  the  defendant  issued  a  policy  for 
one  year,  but  annually  renewed  by  payment  of  the 
premium,  insuring  Jackson,  Owsley  &  Co.  against 
loss  or  damage  by  fire,  to  the  amount  of  five  thous- 
and dollars  on  pork,  lard,  bacon,  bulk  meat,  hogs 
hanging  and  otherways,  salt,  barrels,  kegs,  and 
all  other  articles  composing  the  stock  of  a  pork* 
house,  contained  in  their  pork-packings  lard,  and 
smoke-houses,  situated  on  the  Bardstown  turnpike, 
near  the  city  of  Louisville,  with  the  privilege  of  ren- 
dering lard  and  smoking  meat ;  also  to  affect  addi- 
tional insurance  without  further  notice  to  that  office, 
unless  called  for.  But  it  was  stipulated  that  if  there 
were  other  insurance  prior  or  subsequent,  the  insur- 
ed, in  case  of  loss  or  damage,  should  not  recover  of 
this  company  a  greater  portion  of  the  loss  or  dam- 
age sustained  than  the  amount  hereby  insured  shall 
bear  to  the  whole  amount  insured  on  said  property. 
The  third  printed  condition  annexed  to  the  policy 
provides  that  goods  held  in  trust  or  on  commissiooi 
are  to  be  insured  as  such,  otherwise  the  policy  will 
not  cover  such  property ;  and  that  in  case  of  loss  the 
names  ot  the  respective  owners  shall  be  set  forth  in 
the  preliminary  proofs,  together  with  their  respective 
interests  therein ;  and  that  goods  on  storage  must  be 
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separately  and  specifically  insured.  The  fourth  con-  •^Bn'A  Ika  Co. 
dition  is  to  the  effect  that  if  a  policy  be  assigned  Jackson  ft  Co., 
without  consent  of  the  company,  the  liability  there-  j^^KaoH^k  Co 
on  shall  cease.  And  that  in  case  of  any  laransfer  or 
change  of  title  in  the  property  insured  by  this  com- 
nany,  mich  insurance  shall  be  void  and  cease. 
The  above  mentioned  policy  was  in  force  at  the 

time  of  the  fire,  on  the  —*—  day  of ,  1853, 

when  a  large  portion  of  the  meat  and  other  articles 
in  the  pork-house  was  destroyed.  At  the  same  time 
seven  other  policies  were  in  force,  of  which  four  in- 
sored  Jackson,  Owsley  6c  Co.,  to  die  amount  of  $5,- 
000  each;  two  insured  Jackson,  Owsley  &  Co.,  or 
whom  it  may  concern,  to  the  amount  of  $5,000  each, 
and  one  for  $25,000  in  substantially  the  same  form. 
The  sum  covered  by  all  of  the  policies  together  was 
$60,000.  The  description  of  the  property  insured  by 
each  was  in  substance  the  same.  It  appears,  how- 
ever, that  a  large  part  of  the  pork,  &c.,  in  the  house 
belonged  to  others  than  Jackson,  Owsley  &  Co.,  the 
proprietors  of  the  house.  That  the  total  loss  of  these 
articles  by  the  fire  was  about  $56,500,  of  which  pro* 
party,  to  the  value  of  $19,938  98,  was  claimed  by  the 
plaintiffs  as  theirs,  and  the  other  property  lost 
amounted  to  $36,575  70.  It  appears,  also,  that  a  short 
time  before  the  fire  occurred,  Jackson,  Owsley  6c  Co., 
had  made  a  sale  or  an  agreement  for  the  sale  of  40,- 
006  ffhoulders  of  meat  in  the  pork-house,  part  of  that 
now  claimed  as  their  own,  to  Harbison  6c  Hans^ 
boro,  the  terms  and  circumstances  <tf  which  will  be 
hereafter  further  noticed;  and  the  defendants  insist 
that  the  value  of  such  part  of  these  shoulders  as  was 
destroyed  by  the  fire,  amounting,  as  they  claim,  to 
about  $18,000,  should  be  deducted  from  the  claim  of 
the  plaintiffs  for  their  own  property  destroyed.  The 
defendants  further  insist  that  they  are  liable  for  noth'* 
ing  more  than  a  ratable  proportion  of  the  loss  upon 
the  specific  and  peculiar  property  of  the  plaintiffs, 
whose  property  alone  they  say  they  insured ;  that  the 
loss  for  which  they  are  ratably  liable  is  to  be  ascer- 
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JErtHk  Inb.  Co.  tained  by  first  excluding  from  the  estimate  of  the  loss 
Jackbon  &  Co.,  of  the  plaintiffs  the  value  of  the  shoulders  sold  to  H. 
Jaok8on^&  Co.  *^  ^'  ^"^  destroyed  by  the  fire,  and  then  by  applying 
M.  to  the  residue  of  their  claim  for  themselves,  a  ratea- 

^^       — ^  ble  indemnity  due  from  the  three  policies  which  in- 
sured Jackson,  Owsley  &  Co.,  or  whom  it  may  con- 
cern, to  the  amount  of  $35,000,  and  that  their  liabil- 
ity is  only  for  one-fifth  of  the  remaining  loss.     The 
plaintiffs  insist  upon  the  opposite  of  each  of  these 
positions,  and  claim  that  in  each  of  the  eight  policies^ 
whether  the  words  "or  for  whom  it  may  concern," 
be  contained  in  it  or  not,  the  entire  property  compris- 
ing the  stock  of  the  pork-house,  whether  belonging 
strictly  to  themselves,  or  held  by  them  for  others,  is 
covered  to  the  aggregate  value  of  $60,000,  that  the 
defendants  are  liable  for  the  rateable  proportion  of 
the  whole  loss  estimated  upon  this  basis,  or  that  if 
there  be  the  difference  contended  for  between  the 
effect  of  the  policies,  with  or  without  the  words  "or 
whom  it  may  concern,"  the  five  policies  which  do  not 
contain  those  words  should  be  applied  without  any 
aid  from  the  others,  to  the  peculiar  loss  of  the  plain- 
tiffs, leaving  the  other  policies  to  cover  the  remaining 
loss;  and  further,  that  notwithstanding  the  sale  of 
the  shoulders  to  H.  &  H.,  such  interest,  property,  and 
risk  remained  in  the  plaintiffs,  as  that  they  continu- 
ed to  be  covered  and  protected  by  the  policy  of  the 
defendants,  and  by  the  other  policies  before  referred 
to. 

It  will  be  seen  from  this  statement,  that  the  case 
presents  two  principle  questions ;  the  first  upon  the 
construction  and  effect  of  the  policy  on  which  the 
claim  is  founded;  the  second  upon  the  effect  of  the 
sale  to  Harbison  &  Hansboro.  Upon  each  of  these 
questions,  so  far  as  extraneous  facts  might  be  applica- 
ble, there  was  a  contest,  and  evidence  was  adduced 
by  the  parties ;  and  the  chancellor  having  decided 
the  question  upon  the  construction  of  the  policy  in 
favor  of  the  plaintiffs,  and  that  upon  the  effect  of  the 
sale  to  Harbison  &  Hansboro  in  favor  of  the  defend* 
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ents,  and  having  decided  against  the  latter,  a  sum  ^^"'^  !"■•  ^• 
ascertained  on  this  basis,  the  defendants  by  their  Jacksom^O*, 
appeal,  and  the  plaintiffs  by  cross  errors  complain — 
the  former  that  the  decree  is  for  too  great,  and  the 
latter  that  it  is  for  too  small  a  sum. 

In  reference  to  the  first  of  these  questions,  it  is 
proved  that  at  all  of  the  pork- houses  in  Louisville, 
and  the  ac^acent  cities  of  New  Albany  and  Jeffer* 
sonville,  eleven  in  number,  and  of  which  eight  ard 
in  Louisville,  it  is  a  large  part  of  the  regular  business 
of  the  establishment  to  receive  the  hogs  of  other  per* 
aons,  to  be  slaughtered,  cut  up,  packed  <»r  smoked,  or 
otherwise  disposed  of,  as  may  be  directed  ^r  agreed 
on;  and  that  a  large,  often,  perhaps,  the  largest  pari 
of  the  meat  contained  in  the  pork-house  belongs  to 
other  persons  than  the  ownerfl  of  the  pork-house; 
end  the  evidence  authorizes  the  assumption  that  in 
Louisville  the  term  pork-house  is  understood  to  de- 
note an  establishment  in  which  the  slaughtering  off 
hogs,  belonging  to  various  owners,  and  the  prepara- 
tion of  the  pork,  and  lard  or  bacon  to  be  made  from 
diem,  is  harried  on,  and  the  custody  and  care  of  die 
whole  is  undertaken ;  and  that  the  stock  of  a  pork- 
house  is  understood  as  including  the  hogs  and  meal 
of  the  various  owners  placed  and  contained  in  it,  as 
well  as  the  instruments  and  materials  necessary  for 
carrying  on  the  business  in  its  various  stages.  The 
terms  used  in  the  policy  to  describe  the  different  sub- 
jects of  the  insurance,  are  comprehensive  enough  to 
embrace  all  the  subjects  of  the  kind  mentioned  which 
might  be  contained  in  the  pork  packing,  lard,  and 
smoke-houses  of  the  plaintiffs.  And,  although,  if 
diere  were  nothing  to  indicate  a  contrary  intention^ 
the  insurance  might,  under  the  third  condition  attach- 
ed to  the  policy,  be  restricted  to  such  of  the  articles 
described  as  properly  belonging  to  the  insured  them- 
selves ;  yet  as  the  words  "and  all  other  articles  com- 
prising the  stock  of  a  pork-house,"  refer  gramatical- 
ly  and  properly  not  only  to  salt,  barrels,  and  kegs, 
but  also  to  all  of  the  articles  previously  enumerated, 

VOL.   XVI.  17 
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^™^ir''  ^^'  (fl^  pork,  lard,  &^c.,  &c.,)  there  would  seem  to  be 
clear  indication  of  intention  to  embrace  in  the  de- 
scription everything  constituting  the  stock  of  a  pork- 
house,  which  might  be  contained  in  the  packing, 
lard,  and  smoke-houses  referred  to. 

It  is  proved  that  persons  sending  their  hogs  to  the 
pork-house  of  Jacksoa,  Owsley  &  Co.,  to  be  slaugh- 
tered, &c.,  generally  directed  insurance  to  be  made; 
that  all  the  property  in.  the  establishment  waa  con- 
sidered to  be  at  the  risk  of  the  plaintiffs;  that  they 
generally  made  advances  on,  and  had  charges 
against  it;  that  it  was  their  object. to  keep  it  all  in- 
sured, as  i&  usual  among  those  engaged  in  the  same 
business,  and  that  their  clerk,  who  obtained  this  pol- 
icy, intended  to  get  insurance  applicable  to  the  prop- 
erty of  others,  as  well  as  that  of  the  plaintiffs,  and 
so  understood  his  own  application  and  the  policy  is- 
sued by  the  defendants. 

It  seems  to  be  the  established  law,  that  an  agent  or 

1.  An  agent  consignee,  having  the  property  of  his  principals  in 
or      consignee,  **  .  ^  *^-      .,  ,     ^      .^        '^  j 

haTinff  the  prop-   his  possessioii,  and  responsible  for  it,  may,  and  espe- 

2^,^^**^?^P™:   cially  if  he  have  an  interest  in  it,  though  it  be  only 

Beasion,  and  re-   for  his  commissions,  insure  it  in  his  own  name,  and 

maYf^ai^  espe'   ift  c^se  of  loss  recover  its  full  value,  holding  all  be- 

ctahyifhehave  yond  his  own  interest  in  trust  for  the  owners  of  the 
an  interest  IB  It,    ^  r»      .        jti- 

thoagh  it  be  on-   property,     (ototy:  on  Agency ^  section  111;  Jtiewitt^  AUir 

miMlong^l^ure  **"*  4*  Co.yVs.  Franklin  Insurance  ConyMny,  3  B.  Mon.y 

it  in  l^'v^o'ja  231;  DeForestvs,  Fulton  Ins.  Co.,  1  Hall,  84.) 
ease  of  loss  re-       This  principle  is  recognized  by  the  third  condition 

Tuino   ^holding  ^^  ^^^  policy,  before  us,  which  is  relied  on  to  exclude 

all  beyond  his  f|*om  the  in^urjEuice  all  the  property  in.  the  pork-house 

^oatfortheown  establishment,  except  that  which  properly  belonged 

«»o^^^PJ^P*  to  the  plaintiffs  themselves.     And  the  question  is. 

Agency,  feeOon  what  form :0f  expression  should  be  deemed  sufficient, 

^on  4M^!^!  to  comply  with,  the  requisition  that  goods  held,  in 

Franujn  Inm-  trust  or  on  commission  must  be  insured  as  such,  or 

STTjifonTSfl  will  not  be  embraced  in  the  policy?    A.  general  an- 

1  Hofi,  189.)  Bwer  to  this  question  is,  that  as  the  language  of  the 
policy  in  all  its  parta  is  framed  by  the  insurer,  and, 
not  by  the  iiisurecli.it  is  the^  duty  of  the  former,  wh^n. 
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fully  apprised  of  the  subject  intended  and  expected  ^"^^  ^*-  ^• 
to  be  insured,  so  to. frame  the  policy  as  to  cover  the  Jacksow  &  Co., 
intended  subject,  and.  to  furnish  the  expected  indem-  j^dg^^^  co. 
nity  against  loss  upon  that  subject*     And  if  the  de-  ««• 

seription  given  by  the  applicant,  though  sufficient  by  ^  - ' 

its  comprehensiveness  to.  cover  all  the  property  of  the 
kind,  and  in  the  situation  described,  and  which  it 
may  be  his  right  and  interest  to  insure,  may  yet,  by 
the  usage  of  insurance,  or  by  the  effect  of  a  condi- 
tion annexed  to  the  policy,  be  subject,  for  want  of 
particular  words,  to  a  restriction  by  which  a  portion 
of  the  property  may  be  excluded;  good  faith  requires 
that  the  insurer  shall  apprize  the  applicant  of  the 
ambiguity  or  other  defect,  or  by  enquiry  ascertain 
his  real  intention.  The  insurer  has  printed  policies 
encumbered  with  numerous  and  complicated  provi- 
sos and  conditions,  and  is  presumed  not  only  to 
understand  their  meaning,  but  to  know  their  intend- 
ed effect  upon  the  forms  of  expression  to  be  used  in 
the  policy,  and.  upon,  the  consequent  rights  of  the 
parties.  The  insured,  unfamiliar  with  these  particu^ 
lars,  if  not  wholly  ignorant  of  them,  relies  upon  the 
written  terms  of  insurance  adopted  for  the  actual 
case,  and  confides,  as  he  has  a  right  to  do,  in  the  skill 
and  good  faith  of  the  insurer,  for  making  the  insur- 
ance effectual  under  the  conditions  of  the  policy  to 
cover  the  subjects  known  to  be  intended.  And  al- 
though the  insured  by  accepting  the  policy  takes  it 
with  the  description,  provisos,  and  conditions,  which^ 
form  a  part  of  it,  yet  if  he  has  himself  acted  in  good 
faith,  the  considerations  just  adverted  to  require  that 
the  term»  of  the  policy,  both  written  and  printed,, 
should  be  construed  liberally  for  his  benefit,  and  so 
as  to  effectuate,  as  far  as  may  reasonably  be  done, 
the  indemnity  which  he  justly  expected. 

Upon  the  question  above  stated,  as  to  the  form  of  2.  Polides  of 
expression  necessary  to  effect  an  insurance  upon  Ij^^^^f'"^'^ 
goods  held  in  trust  or  on  consignment,  several  wit-  strned  to  effeoi- 
nesses  who  had  been  engaged  in  the  business  of  ^'^n  of  Uie 
making,  insurance  and  issuing  policies  in  Louisville,  ^^^^^ 
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JBfMA  Ins.  Co.   as  agents  for  different  insurance  companies,  were  ex- 
Jackson  &  Co.   amined  on  each  side.     Several  testified,  on  the  part 
Ja<xbok1&  Co    ®^  ^^^  plaintiffs,  to  the  effect  that  the  description  of 
M.  property  insured,  as  constituting  the  stock  of  a  pork- 

^  house,  was  sufficient  to  embrace  the  property  consti* 

tuting  such  stock,  though  it  belonged  to  various  per- 
sons; and  that  the  additional  words  ''or  whom  it 
may  concern''  were,  in  their  opinion,  immaterial,  and 
gave  no  additional  or  different  effect  to  the  policy. 
Several  witnesses  for  the  defendant  considered  those 
words  as  material,  and  were  of  opinion  that  without 
these  or  other  words  indicating  the  ownership  of 
others  besides  the  insured,  the  policy  would  not  em- 
brace the  property  of  others.  Even  these  witnesses 
•considered  that  the  additional  words  ''or  whom  it 
dnay  concern,"  would  suffice  to  extend  the  insurance 
'to  property  held  in  trust  or  on  consignment,  at  least 
in  an  insurance  on  stock  of  a  pork-house ;  and  we 
understand  it  to  be  proved  that  any  of  the  insurers 
would  insert  these  words  simply  upon  request  at  the 
time  of  making  up  the  policy,  and  without  increase 
of  the  premiums ;  and  that  upon  the  policies  execu- 
ted to  Jackson,  Owsley  &  Co.,  not  containing  those 
words,  all  except  two  had  been  settled  according  to 
fthe  claim  of  the  plaintiffs  in  this  case. 

This  evidence  does  not,  it  is  true,  establish  a  uni- 
form custom  or  usage  in  Louisville,  for  the  ac^ust- 
ment  of  loss  upon  policies  such  as  that  now  in  ques- 
tion, nor  even  a  uniform  practice  in  adapting  the 
iterms  of  the  policy  to  the  protection  of  the  different 
owners  of  property  under  the  care  and  custody  of  the 
proprietors  of  a  pork-house ;  but  it  shows  that  while 
some,  perhaps  a  majority,  would  deem  it  sufficient 
for  this  purpose  to  describe  the  property  as  constitu- 
ting the  stock  of  n  pork-house ;  others,  who  would 
deem  it  necessary  to  say  nothing  more,  would  still 
be  content  with  the  additional  words  "or  whom  it 
may  concern,"  following  the  name  of  the  insured, 
and  would  themselves  use  these  words  as  sufficient 
io  include  in  the  indemnity  the  property  of  the  vari- 
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OQs  owners.  None  of  them  intimate  that  they  would  -^^^  ^*'  Co- 
deem  it  necessary  to  use  more  than  these  latter  Jacuon  ft  Go^ 
words  for  the  parpose.  And  as  these  words,  which  j^cKioN^ft  C*i 
indicate  'nothing  more  than  that  other  persons  be- 
sides those  specially  named  as  the  insured,  are  or 
may  be  interested  in  the  subject,  and  may  be  entitled 
to  the  benefit  of  the  promised  indemnity,  would  be 
used  by  the  strictest  constructionists  among  the  in- 
surers themselves,  as  a  sufficient  compliance  with 
the  requisition  of  the  third  condition  of  the  policy ; 
any  other  words  or  phrase,  importing  the  same  thing, 
must,  in  reason,  be  deemed  equally  a  compliance 
with  the  same  requisition. 

The  policy  itself  shows  that  pork,  lard,  &c.,  and 
the  other  articles  enumerated  in  it,  do  compose  a 
part  of  the  stock  of  a  pork-house ;  the  enumeration 
and  description  are  sufficient  to  embrace  all  articles 
of  the  kind  referred  to,  whether  belonging  to  the 
owners  of  the  pork-house  or  to  others,  and  do  em- 
brace all  unless  restricted  by  the  third  condition. 
But  as  the  term  'pork-house,'  as  understood  in  Louis- 
ville, designates  an  establishment  and  a  business,  in 
which  hogs  of  various  owners  are  slaughtered  and 
undergo  various  operations  by  which  they  are  pre- 
pared for  market;  and  as  the  stock  of  a  pork- house, 
being  composed  of  the  same  articles,  in  their  vari- 
ous forms,  includes  the  property  of  various  owners, 
and  as  the  phrase  itself  carries  with  it  the  idea  of 
this  various  ownership,  and  clearly  denotes  it,  we 
think  the  enumeration  of  the  various  articles  which 
might  compose  the  stock  of  a  pork-house,  with  the 
additional  characteristic  that  they  do  compose  the 
stock  of  a  pork-house  belonging  to  the  plaintiffs,  de- 
notes sufficiently,  and  as  certainly  as  the  words  ''or 
whom  it  may  concern,"  that  others  besides  the  in- 
sured themselves  are  interested  in  the  property,  and 
are  intended  to  have  the  benefit  of  the  insurance  to 
the  extent  of  their  interests,  and  should  therefore  be 
deemed  a  compliance  with  the  third  condition. 
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jBtwa  Imb.  Co.  If  it  were  admitted  that  the  applicatioti  to  inaiire 
Jackson  &  Co.,  in  the  names  of  Jackson,  Owsley  &  Co.,  pork,  lard, 
JACKsoir  &  Co  ^^'y  ^^^  ^'^  Other  articles  composing  the  stock  of  a 
pork-house,  contained  in  the  buildings  described,  did 
not  indicate  unequivocally  the  desire  to  insure  the 
entire  stock  of  the  pork-house  to  whomsoever  the 
articles  composing  it  might  belong,  it  might  well 
have  been  deemed  sufficient  for  diat  purpose  by  the 
applicant,  as  it  would  have  been,  and  in  fact  was 
80  deemed  by  several  insurers  in  Louisville.  And 
with  such  knowledge  of  the  business  and  usages  of 
a  pork-house  as  every  insurer  there  must  be  presum- 
ed to  have  had,  the  application  in  these  terms  was 
at  least  sufficient  to  apprise  any  one  applied  to  for 
insurance,  that  it  was  probably,  if  not  certainly,  the 
design  of  the  applicant  to  obtain  insurance  upon  the 
entire  stock,  though  the  articles  composing  it  might  be- 
long to  different  owners.  If,  according  to  the  opinions 
and  practice  or  usage  of  the  particultu*  insurer  to 
whom  the  application  was  made,  a  further  specifica- 
tion of  this  intention  were  deemed  necessary,  good 
faith,  as  we  have  already  said,  required  that  he 
should  have  so  informed  the  applicant,  or  that  he 
should,  by  inquiry,  (as  one  of  the  witnesses  says 
ivould  be  proper,)  have  turned  his  attention  to  what 
was  deemed  an  ambiguity,  and  have  thus  ascertained 
v^^hat  he  intended ;  having  failed  to  do  so,  and  hav- 
ing drawn  up  for  an  applicant  who,  as  indicated  by 
the  terms  of  the  application,  intended  to  describe,  and 
desired  to  insure  the  entire  stock,  a  policy,  which  pre- 
senting the  same  ambiguity,  (if  it  be  one,)  will  be  ef- 
fectual or  ineffectual  for  the  purpose  intended;  as  it 
may  be  construed  in  favor  of  one  or  the  other  parties, 
common  justice  requires  that  the  consequences  of  the 
failure  should  fall  upon  the  party  who,  under  the  cir- 
cumstances, might  and  should  have  removed  the  am- 
biguity ;  and  an  applicant  for  insurance  having  indi- 
cated, with  reasonable  certainty,  the  extent  of  the 
insurance  desired,  should  not,  after  a  loss  has  occur- 
red, be  disappointed  in  his  just  expectation  of  in- 
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demnity  by  an  objection  of  which  the  insurer  was  -^^^^  I"*-  ^o* 

apprised  when  the  policy  was  issued,  while  its  exist-  Jackson  &  Co., 

ance  and  effects  may,  for  all  that  appears,  have  been  j^ckbom*&  Co. 

unknown  to  the  party  insured.  »•• 

But  the  objection  is  not  in  any  view  sustainable.  '-—^ 

The  object  of  the  third  condition  of  the  policy,  as  BQring^l^the 

shown  by  the  practice  of  insurers  at  Louisville,  is  ifi^'^^u*^??^ 

accomplished  by  any  sufficient  indication  in  the  pol-  of  a  pork-house, 

icy  that  the  property  described,  to  whomsoever  be-  JJntaloed^lA^ 

longing,  is  intended  to  be  insured.     And  upon  the  ev-  in  the  baildinff 

idence  respecting  the  nature  and  business  of  a  pork-  appurtenant 

house  in  Louisville,  we  are  of  opinion  that  the  de-  ^f^^jj^^ 

scription  of  the  subjects  insured,  as  all  being  the  arti-  baildiags,  with< 

cles  constituting  the  stock  of  a  pork-house,  and  con-  ^^  '^ticular 

tained  in  the  buildings  described,  which  are  evidently   ownership      of 

each  or  any  ar- 
appurtenant  to  the  pork-house,  is  a  reasonably  cer-  tide  which  was 

tain  indication  that  all  articles  of  the  kind  mention- 
ed and  situated  or  contained  in  the  buildings  describ- 
ed, are,  without  regard  to  the  actual  or  peculiar  own- 
ership of  each  or  any  of  them  intended  to  be  insur- 
ed. The  hogs  and  meat  in  the  establishment,  and 
the  ownership  of  them,  would  of  course  vary  from 
time  to  time.  At  particular  periods  Jackson,  Ows- 
ley &  Co.,  the  proprietors  of  the  pork  house,  might 
own  none  or  but  a  small  portion  of  the  hogs  or  meat 
in  it,  but  all  being  at  their  risk  they  had  the  strong- 
est motives  of  duty  and  interest  to  keep  it  insured. 
And  this  fact,  growing  out  of  the  nature  of  the  busi- 
ness, tends  strongly  to  prove  not  only  that  the  plain- 
tiffs intended  to  cover  all  by  insurance,  but  that  this 
intention  was  known  to  the  insurers. 

We  are  of  opinion,  therefore,  that  the  first  of  the 
two  questions  stated  was  properly  decided  by  the 
chancellor,  and  that  the  loss  upon  the  articles  consti- 
tuting the  stock  of  the  pork-house  should  be  borne 
ratably  by  all  the  insurers,  although  the  articles  did 
not  all  belong  to  Jackson,  Owsley  6c  Co.,  and  al- 
though the  policies  do  not  all  contain  the  words  "or 
whom  it  may  concern." 
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Upon  the  second  question,  which  relates  to  the 
A  Co.,  sale  to  Harbison  &  Hansboro,  and  its  proper  effect 
A  Co.  ^^  ^^^^  case,  it  is  to  be  remarked,  that  although  in 
strictness  a  sale  imports  a  complete  and  executed 
contract,  by  which  the  title  and  possession,  or  right 
of  possession  are  transferred  from  the  vendor  to  the 
vendee,  the  term  itself  is  often  applied  to  traDsac- 
tions  in  which  the  transfer  is  not  thus  comprehensive 
and  complete,  and  in  which  the  contract,  in  some  re- 
spects, seems  to  be  executory.  The  criterion  estab- 
lished for  determining  whether,  in  a  particular  case, 
the  property  has  passed  by  the  sale  so  as  to  be  thence- 
forth at  the  risk  of  the  vendee,  refers  of  course  to  the 
particular  facts  which  characterize  the  transaction. 
The  facts  in  the  present  case  are  substantially  the 
following:  In  February,  1853,  some  two  or  three 
weeks  before  the  fire  occurred,  Harbison  &  Hans- 
boro  purchased  from  Jackson,  Owsley  &  Co.,  40,000 
green  or  bulk  shoulders  of  pork,  on  the  terms  that 
they  were  to  be  paid  for  in  cash  on  delivery.  On  the 
same  day  of  the  purchase  the  vendors  ascertained 
that  they  had  not  that  number  of  shoulders  in  the 
condition  called  for  by  the  contract,  but  having  shoul- 
ders which  had  been  hung  up  and  were  being  smo- 
ked, it  was  agreed  that  the  deficiency  should  be 
made  up  in  shoulders  of  this  latter  description.  The 
shoulders,  all  of  which  were  in  the  pork-house  build- 
ings, were  to  be  weighed  by  the  vendors,  and  were  to 
be  sound  and  merchantable.  The  vendees  were  to  em- 
ploy an  inspector  to  inspect  them.  The  shoulders  ap- 
pear to  have  been  weighed  and  inspected  some  ten  or 
fifteen  days  before  the  fire.  But  it  does  not  ap- 
pear that  either  of  the  vendees,  of  whom  both  re- 
sided at  the  distance  of  about  thirty  miles,  were  at 
the  pork-house,  either  at  the  time  of  the  weighing  or 
afterwards,  before  the  fire,  to  receive  and  pay  for  the 
shoulders,  though  one  of  them  had  gone  to  Louis- 
ville to  see  about  it,  and  while  there,  probable  about 
the  time  of  the  weighing,  had  advanced,  by  way  of 
accommodation,  and  not  of  obligation,  $17,000  to  the 
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yendora;  which  sum  did  not  equal  one-half  of  the  -»wa  Im».  Co. 
entire  price  to  be  paid.  A  very  large  proportion  of  Jaokboh&,Co^ 
the  green  shoulders  was  destroyed  by  the  fire.  The  j^^,^^  q^ 
residue,  together  with  those  which  were  smoked,  m. 

were  afterwards  delivered,  and  the  price  of  those  ^^^  "*' — 7 
delivered  amounting  to  about  $3,000  in  addition  to 
the  $17,000  previously  advanced,  was  then  paid. — 
The  clerk  of  the  vendors  state  that  it  was  the  gener- 
al usage  on  such  sales  to  make  out  an  invoice,  on  the 
delivery  of  which  to  the  vendees,  the  price  was  to  be 
paid ;  that  the  meat  until  paid  for  was  considered  to 
be  the  property,  and  at  the  risk  of  the  vendors,  and 
we  infer  from  the  evidence  that  the  parties  under- 
stood that  it  was  to  be  kept  under  insurance  by  the 
vendors.  The  invoice  was  made  out  on  the  meat 
being  weighed,  or  as  it  was  weighed  sometime  be- 
fore the  fire,  but  had  not  been  delivered  to  the  ven- 
dees, nor  had  any  payment  been  made  by  them  be- 
yond the  advance  of  $17,000  as  before  stated.  The 
plain tifi*s  made  no  claim  upon  the  vendees  for  the 
shoulders  which  were  burnt,  but  look  to  the  insurance 
upon  the  stock  in  the  pork-house  for  indemnity. 

The  first  question  upon  this  evidence  is  whether 
the  vendors  had,  on  their  part,  done  all  that  was  to 
have  been  done  preparatory  to  the  final  execution  of 
the  contract,  and  before  the  vendees  were  bound  to 
pay  for  the  articles  purchased,  since  no  invoice  was 
ever  delivered,  and  it  does  not  appear  that  the  in- 
spector of  the  vendors  had  anything  to  do  with  the 
weighing  or  counting  of  the  pieces  or  took  any  no- 
tice of  either.  Nor.  indeed,  is  there  any  distinct  and 
precise  proof  of  the  price  per  pound  agreed  to  be 
paid,  nor  of  the  allowance  to  be  made  in  taking  the 
smoked  instead  of  the  green  shoulders.  If  these 
matters  remained  to  be  acUusted  before  the  aggre- 
gate sum  to  be  paid  could  be  certainly  determined, 
it  would  seem  that  the  articles  sold  did  not,  accord- 
ing to  the  general  rule  applicable  to  the  ordinary 
sales  of  goods,  for  cash,  to  be  paid  for  on  delivery,  be- 
come the  property  of  the  vendees,  and  at  their  riak, 
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IEtwa  1pm.  Co.  before  a  large  portion  of  them  was  destroyed  by  fire. 
Jao^son  &Co.,  And  even  if  the  matters  just  referred  to  were  so 
•Jackbom^&  Co.  ^S^^^^  o^  i^  t^©  contract  that  nothing  remained  to 
^^  «».  be  done  for  their  final  ascertainment  after  the  arti- 

■ — ■   cles  were  counted,  weighed,  and  inspected,  it  would 

"be  iust  and  would  seem  to  be  requisite,  that  before 
the  vendees  should  be  involved  in  the  hazard  conse- 
quent upon  ownership,  they  should  be  apprized  of 
the  facts  necessary  to  be  known  before  they  could, 
by  making  payment,  be  entitled  to  assume  the  au- 
thority and  control  pertaining  to  ownership.  This 
knowledge,  according  to  the  usage  of  the  vendors  in 
such  sales,  and  the  understanding  of  the  parties  in 
this  particular  case,  was  to  be  communicated  by  de- 
livery of  the  invoice.  And  although  the  vendees 
might,  at  any  time  after  the  weighing,  &c.,  was  com- 
pleted, which  would  necessarily  take  several  days, 
have  demanded  the  invoice,  and  upon  that  or  such 
other  knowledge  as  they  had,  might  have  offered  pay- 
ment and  demanded  or  taken  the  goods,  (as  the  ven* 
dors  might  on  their  part  have  delivered  the  invoice 
and  demanded  payment,)  the  delay  of  each  party  to 
exercise  these  rights  important  to  each,  if  the  owner- 
ship and  risk  were  already  devolved  on  the  vendees, 
who  had  failed  to  insure,  tends  strongly  to  prove  in 
corroboration  of  the  statement  of  the  witness,  that 
it  was  the  understanding  and  intention  of  the  parties 
that  the  ownership  and  risk  were  to  remain,  and  did 
remain,  with  the  vendors,  and  under  the  protection 
of  their  insurance  until  payment  or  delivery.  If,  as 
we  may  think  may  be  assumed,  as  fairly  deducible 
from  the  facts,  such  was  the  intent  of  the  contract, 
there  is  no  doubt  that  such  intention,  whether  ex- 
pressed in  words  or  implied  from  its  nature  and  the 
attendant  circumstances,  would  give  character  to  the 
transaction  and  determine  the  rights  of  the  parties. 
And  there  is  as  little  doubt  that  the  insurers,  setting 
up  this  contract  between  the  insured  and  others  to 
protect  themselves  from  loss,  upon  the  very  articles 
insured,  occurring  during  the  very  period  of  their  in- 
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fltirance,  must  abide  by  the  nature  and  effect  of  that  ^Btita  Ihb.  Co. 

isontract  as  between  the  parties,  to  be  determined  up-  Jackson  &  Oo., 

on  the  evidence  in  the  case  againtit  the  insurere.  Jacbbon^Co. 

,    There  is  no  rule  of  law  more  uniTersal  or  more  in-  w. 

flexible  that  that  contracts  arc  to  be  effectuated  ac-  — ^^ — ^— ' 

_.  1      I        «  ,  .  .  i*   I  .  mi  ^'   Contracts 

cordmg  to  the  iavyful  mtention  of  the  parties.  There  are  to  be  oon- 
is  none  more  certain  than  that  the  parties  themselves  JJ^*^]J^on 
may  determine  by  their  contract,  whether  on  a  «ale  of  the  parties 

^  A  1  11.  1-1  1  thereto.  A  con- 

of  property  for  cash  on  delivery,  the  title  and  owner-  tract  to  seU  40,- 

ship  shall  pass  immediately  on  the  making  of  the  ^J^YT^^^^, 

contract,  or  on  the  identification  of  ihe  articles  sold  urery;  the  hams 

and  the  price,  or  not  until  payment  or  delivery.    The  ^^   invoiced, 

contract  in  this  case  being  in   parol,  is  more  open  but  not  deliver- 

.^  .    ,      1  ,  .  ,  .  .        1.        .  ,  ed  or  paid  for: 

than  if  It  had  been  m  writing  to  implications,  and  -to  held    that   th« 

the  proof  of  facts  and  circumstances,  for  ascertain-  ^^^^  ^"iSd 

ing  its  terms  and  effect ;  and  certainly  there  is  no  property      not 

principle,  either  of  reason  or  of  law,  which  requires  fnsured  'piSect- 

that  in  the  present  contest  with  the  insurers  there  ^  ^l^J^^^' 
^  cy.    (PkUipB  en 

should  be  a  different  rule,  either  of  evidence  or  of  iMurance,    itt 

construction,  from  that  which  woiild  prevail  between  J^^^     5e. 

tiiie  parties  themselves.     The  insurers  put  their  case  i»rt«»336.)j 

and  the  question  upon  the  right-of  the  parties  under 

the  contract,  and  they  must  abide  by  those  rights  as 

they  existed,  and  would  be  determined  between  the 

parties. 

Then  notwithstanding  this  nominal  sale  to  Harbi- 
son &  Hansboro,  the  plaintiffs,  according  to  the  view 
of  the  facts  and  law  just  presented,  had  not  only  the 
possession  and  the  right  of  possession,  but  the  prop- 
erty or  ownership  itself,  in  substantially  the  same 
plight  as  before,  except  that  their  obligation  to  de-  ' 
liver  the  articles  to  these  purchasers  on  payment  of 
the  price,  restricted  them  from  selling  the  same  arti- 
cles to  others.  And  as  their  interest  in  the  safety  of 
the  property  was  equivalent  to  the  entire  price,  (for 
under  the  view  now  taken,  they  were  bound  to  ac- 
count for  the  $17,000,  and  would  lose  the  entire  ben^ 
fit  of  the  sale,  in  case  of  non-delivery,  unless  they 
could  show  a  default  on  the  part  of  the  vendees,) 
'  there  seems  to  be  no  reason,  according  to  the  gen- 
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-Etna  Ins.  Co.   eral  law  of  insurance,  why  they  should  not  recover 
Jackson  &  Co,,   for  the  loss  of  the  articles  counted  and  weighed  un- 
Jaokbon^&  Co    ^^^  ^®  contract,  just  as  if  the  contract  had  not  been 
v8,  made ;  nor  is  their  right  thus  to  recover  affected,  as 

— "^  — *  we  think,  by  the  fourth  condition  of  the  policy,  de- 
claring that  a  transfer  or  change  of  title  in  the  prop- 
erty insured  shall  avoid  the  insurance  upon  it.  The 
only  legitimate  or  supposable  object  of  that  clause 
is  to  prevent  the  continuance  of  the  insurance,  and 
the  liability  of  the  insurers,  after  the  property  ceases 
to  be  at  the  risk  of  the  insured,  when  it  would  in  ef- 
fect be  but  a  wagering  policy.  And  notwithstand- 
ing the  vagueness  of  the  expression,  ^'any  change  of 
title,"  it  would  be  understood  by  common  men,  and 
should  be  construed  with  reference  to  its  object,  as 
meaning  such  transfer  or  change  of  title  from  one  to 
another,  as  would  terminate  the  interest  and  risk  of 
the  insured  in  the  property  transferred. 

But  if  the  preceding  view,  with  Tegard  to  the  na- 
5.  A  vendor  ture  and  effect  of  the  contract,  for  the  sale  of  40,000 
per^,'to°bepaW  shoulders  to  Harbison  &  Hansboro  be  incorrect,  if 
for  oD  delivery,  the  right  of  property  passed  to  them  as  soon  as  the 
the  title  until  shoulders  were  identified  by  counting  and  weighing 
wfcTisnot pMd  ^^^^y  ^^e  vendees  were  of  course  then  bound  to 
in  a  reasonable  make  payment,  and  the  vendors  had  still  not  only 
gume  his  oriffi-   the  right  to  retain  the  possession  until  payment,  but 

nai    ownership,   had  also  the  farther  right  if  payment  should  not  be 

as  upon  a  rescis-  ^  ^    '' 

ion  of  the  con-   made  in  reasonable  time,  and  especially  after  notice, 

Corara^r^$ee.  ^  ^^'^  the  same  articles  to  another  at  the  risk  of  the 

80H;  ChUty  on  vendees,  or  to  resume  their  own  absolute  dominion, 

Contrueti,    437,  .  . 

and  authorities   &s  upon  a  rescision  or  abandonment  of  the  contract. 

there  cited.)  (^Story  on  Contracts,  sections  809,812;  ChUty  on  Con- 
tracts,  427,  and  cases  cited  by  both  authors.)  If  these 
rights,  which  seem  to  be  more  than  a  mere  lien, 
amounting  in  fact  to  nothing  more,  the  lien  did  not 
like  the  right  of  the  vendees  to  demand,  and  the  ob- 
ligation of  the  vendors  to  deliver  possession  in  pay- 
ment of  the  price,  grow  out  of  the  contract  which 
conferred  upon  the  vendors  no  other  right  but  that 
of  demanding  payment.    It  grew  out  of  their  origi- 
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nal  ownerahip  and  dominion,  and  was  a  remnant  of  -*^™a  Inb.  Co. 
their  original  possession  and  property,  or  interest,  Jackson  &  Co., 
precisely  equal  in  value  to  the  unpaid  price  to  be-  j^ckbon^a  Co. 
come  due  on  delivery.     And  as  this  lien  was  retain-  v9. 

ed  as  the  chosen  security,  its  value  as  property  or  as      tna 


an  interest  in  property  is  wholly  independent  of  the 
solvency  or  insolvency  of  the  debtor,  and  is  precisely 
measured  by  the  sum  due,  and  the  adequacy  of  the  lien 
to  secure  it.  The  insolvency  of  the  debtor  would,  it 
is  true,  render  more  apparent  the  importance  of  the 
lien  as  being  the  only  security,  but  would  not  affect 
its  intrinsic  value,  nor  the  creditors  right  to  look  to  it 
for  securing  payment. 

If  no  part  of  the  price  be  paid  this  lien   of  the       6.  A  vendor 

vendor,  which  is  an  interest  or  property  in  the  arti-  uvf,^^bat lobe 

cles  sold,  but  retained  in  possession  for  securing  pay-  P*»<*  f^^  on  de- 

*    •  ^,  *•        *u    4.^u  J       •        livery,  haaalien 

ment,  is  upon  the  presumption  that  the  agreed  price  on  the  property 

is  the  fair  value,  to  be  regarded  as  equivalent  in  val-  J2^on^for'*»e- 
ue  to  the  articles  themselves,  and  to  the  absolute  curing  payment, 
ownership  of  them,  except  that  although  it  may  be  "e  presumptton 
depreciated  it  cannot  be  enhanced  by  the  fluctuations  ^**  ^® 'K'*®^ 
of  the  market ;  and  as  the  vendor,  whether  the  ven-  value,  and  can- 
dee  be  solvent  or  insolvent,  has  aright  to  look  to  the  Jdb^a^y^flSo" 
goods  and  his  lien  upon  them  for  securing  payment,  tuation  in  the 
and  is  not  bound  to  resort  to  the  personal  responsibil-  the  go!xis  be  in- 

ity  of  the  vendee,  so  if  his  lien  or  interest  in  the  ar-  *'*'p  **!?,7?'?" 
^  '  or  is  entitled  to 

tides  sold  be  protected  by  insurance,  that  insurance  the  insurance 
being,  in  case  of  a  destruction  of  the  goods,  and  con-  JitMnterest  m- 

sequently  of  the  lien,  by  a  casualty  insured  against,  «^''«^-   Any  in- 

,.ii.  ,«.  /.t  terest  remaining 

substituted  by  the  very  nature  and  effect  of  the  trans-  in  a  vendor,  who 

action,  to  the  extent  of  the  interest  insured,  in  place  ^"f**^iet^^ 

of  the  goods  themselves,  he  must  have  the  same  mains  protected 

•    1  «•■••  ii*  1  under  an  eiist- 

right  to  look  to  it,  instead  of  resorting  to  the  person-  i^g  iDsurance.— 

al  responsibility  of  the  vendee,  as  he  would  have  had  ^^^*^p^^. 
to  look  to  the  goods  themselves  had  they  remained.  19  i&,  81;  Am! 
That  the  interest  of  the  vendors,  as  above  stated,  ^i^toSe«mIeS 
was  a  proper  subject  of  insurance,  is  not  denied;  S Mum. Rqporu, 
and  if  they  had  insured  that  interest  specifically,  af- 
ter the  contract  with  Harbison  &  Hansboro,  we 
suppose  the  consequence,  as  above  stated,  would  be 
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MnfA  Ins  Co.  alike  unqueBtioned.  But  it  i»  contended  that  with- 
Jaobbon  lb  Ck>.,  out  6Uoh  subsequent  and  specific  insurance  the  vend- 
Jackson  6&  Co.  ^^'  notwithstanding,  the  previous  insurance  upon  the 
»»•  same  articles  as  their  property,  have  no  recourse  up- 
'■ — '*  on  the  policy  on  account  of  the  impairment  or  destruc- 
tion of  their  lien  by  a  casualty  insured  against^  and 
tbiat  having  lost  their  lien  by  the  destruction  of  the 
goods,  they  have  no  other  resource  for  payment  hut 
in  the  personal  responsibility  of  the  vendees,  whose 
insolvency  would  subject  them  to  precisely  the  same 
lo8S|  and  upon  precisely  the  same  subject,  as  if  there 
had  been  no  saJe.  And  this  consequence  is  insisted 
on  in  a  case  in  which  the  very  terms  of  the  contract 
indicate  clearly  that  there  was  no  substantial  trans- 
fer or  change  of  the  title,  and.  that  the  vendors  re- 
taining, and  entitled  to  retain,  the  goods  as  a  securi- 
ty for  the  price,  retain  an  interest  in  them  equal  to 
their  value,  and  when  the  vendees  at  most  acquire 
but  a  nominal  title,  unaccompanied  by  possession,  or 
the  right  of  possession,  arising  not  from  any  positive 
act  or  intention  of  the  parties  having  that  object  di- 
rectly in  view,  but  by  mere  operation  of  law,  and 
enoumbered  by  an  interest  of  the  vendors  equivalent 
to  the  value  of  the  subject,  and  clothed  with  the  pos- 
session and  the  right  of  possession. 

Waiving  the  objection  founded  on  the  inconven- 
ience of  requiring,  and  especially  in  the  business  of 
a  pork-house,  a  new  insurance  after  every  transac- 
tion by  which  the  title  to  property  remaining  in  the 
establishment  may  be  immediately  or  ultimately  af- 
fected, and  waiving  also  the  considerations  which 
tend  to  show  that  the  parties  to  this  sale  did  not  in- 
tend that  the  right  of  property  should  pass  until  pay- 
ment of  the  price,  but  intended  and  expected  it  to 
remain  as  the  property  of  the  vendors,  subject  to 
the  insurance  already  on  it,  we  are  of  opinion  that 
under  the  general  law  of  insurance  the  interest  re- 
maining in  the  vendors  after  the  sale,  though  not  the 
same  as  that  which  existed  before,  was  still  protect- 
ed: by  the  previous  policy,  unless  excluded  from  pro* 
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tection  by  the  terms  of  that  in»trument;  and  that  the  -^"".f  a,  Ins.  c^ 
fourth  condition  of  the  policy  doeg  not  apply  to  a  jAo»aoN  *&  Co., 
case  in  which,  although  there  was  in  name  a  sale,  j^g^^J^^^  rn, 
there  was  in  fact  neither  an  absolute  transfer  of  prop-  m. 

erty  or  change  of  title,  nor  a  substantial  transfer  op  ,.^!!^LJ!^ — : 
ch.ange  of  interest. 

Upon  the  first  branch  of  this  proposition  the  aur 

thorities  are  abundant  and  decisive.     Phillips,  in  his 

treatise  on  insurance,  {volume  l^  page  27,)  says  it  has. 

*  been  held  "that  the  sale  and  conveyance  in  fee  of  a 

'  house  insured,  which  the  purchaser  at  the  same 

*  time  mortgages  back  to  the  vendor,  did  not  diveat 

*  the  assured  of  his  interest  under  the  policy."  In 
the  case  to  which  he  refers  {Stetson  vs.  Mass.  Mutual 
Insurance  Co.,  4  Mass.  Reports,  336,)  the  plaintiff,  af- 
ter the  issuing  of  the.  policy,  sold  and  conveyed  a 
part  of  the  building  insured,  reserving  to  himself  a^ 
term  of  seven  years  in  the  premises,  and  the  grantee 
at  the  same  time  reconveyed  them  to  the  grantor,  in: 
mortgage,  to  secure  the  purchase  money;  it  was  ob* ^ 
jected  that  by  the  act  of  incorporation,  and  by  the  . 
very  nature  of  a  mutual  insurance  company,  the 
members  of  the  company  must  be  the  owners  of 
buildings — it  was  in  virtue  only  of  those  buildings  be- 
ing insured  that  the  owners  can  become  members  of 
the  company.  The  objection  seems  to  have  been 
considered  by  the  court  principally  with  reference  to. 
the  principal  of  policy  which  prohibits  gambling  iur 
surances,  insurances  without  interest.  The  objection. 
was  overruled  by  a  majority  of  the  court,  as  not  be- 
ing supported  by  showing  contracts  affecting  the  for- 
mal title  of  the  plaintiff,  in  part  only  of  the  subject 
of  the  insurance.  And  it  is  said  in  the  opinion  "his 
interest  in  a  part  remains  the  same,  and  perhaps  sub- 
stantially, and  for  the  purpo&e  of  repelling  this  objec- 
tion, is  to  be  considered  as  unaltered  in  the  whole  of 
the  premises  insured.  It  had  been  before  said,  that, 
taking  the  writings  together,  the  transaction  might  be 
considered  as  a  conditional  sale  after  the  expiration 
ot  seven  year*. 
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JEtka  Ih«.  Co.       In  Carroll^  4^.,  vs.  Boston  M.  Ins.  Co.,  8  Mass.  U., 

Jackson  &  Co.,   516,  the  principle  8eem6  to  be  recognized  that  if  any 

Jagk8on^&  Co    i**^®^®^*  remain  in  the  insured  at  the  time  of  the  loss 

M.  it  is  sufficient,  and  that  if  a  conveyance  made  after  the 

'. !   insurance,  which  was  in  fact  absolute,  had  been  a 

mortgage,  there  would  still  have  been  an  interest  on 
which  there  might  have  been  a  recovery.  This  prin- 
ciple is  more  distinctly  stated  in  the  case  of  Lazarus 
vs.  Commonwealth  Insurance  Company^  in  which  sever- 
al cases  in  the  Supreme  Court  of  Massachusetts  are 
referred  to  as  sustaining  it.  (5  Pick,  76.)  And  in 
the  same  case  again  reported,  (after  a  second  trial,) 
in  ISth  Pick.  81,  the  principle  was  discussed  and  de- 
cided, that  notwithstanding  a  conveyance,  (after  the 
insurance,)  if  it  be  in  the  nature  of  a  mortgage  or  in 
trust,  with  a  resulting  trust  to  the  insured,  so  that  he 
has  in  truth  an  insurable  interest  in  the  property,  he 
may  nevertheless  recover  to  the  extent  of  his  actual 
loss*  The  transfer  of  the  vessel  insured  with  other 
property,  was  in  trust  to  pay  over  the  proceeds  to 
certain  creditors  of  the  plaintiff,  who  would  of  course 
be  entitled  to  the  surplus  if  any.  A  new  trial  was 
granted  because  a  verdict  had  been  found  for  the 
plaintiff,  when  there  was  no  evidence  of  a  probable 
surplus  after  payment  of  the  debts.  On  the  subse- 
quent trial  it  was  proved  that  the  debts  had  been 
paid,  and  on  the  ground  that  the  transfer  was  not  ab- 
solute, and  the  insurable  interest  only  conditionally 
affected  by  it,  and  that  it  left  the  plaintiff  entitled  to 
the  surplus,  the  verdict  for  him  was  sustained,  and  he 
had  judgment  accordingly. 

In  the  second  volume  of  American  Leading  Cases,  435, 
in  a  note  to  the  case  of  the  Boston  Mutual  Insurance 
Company,  before  cited  from  8th  Massachusetts  Reports^ 
it  is  said  to  be  universally  admitted  that  a  sale  or  as- 
signment of  the  property  will  only  defeat  the  recov- 
ery of  the  assignor  on  the  policy,  when  and  so  far  as 
it  strips  him  of  insurable  interest,  without  regard  to 
whether  the  interest  which  survives  the  conveyance 
be  of  the  same  nature  or  character  as  that  M'hich  ex- 
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iated  before  the  conveyance  was  made,  to  which  the  -*™a  1m.  Co. 
author  adds:  "It  is  consequently  well  settled  that  a  Jackson  &  Co., 
vendor  either  of  real  or  personal  property,  who  has  jj^^g^g^^  co 
retained  the  legal  title  as  a  security  for  the  purchase  t». 

money,  may  recover  for  a  loss  which  has  happened  ™^  — -. 
subsequently  to  the  execution  of  the  contract  of  sale," 
and  a  number  of  cases  decided  by  different  courts  are 
referred  to.  These  cases,  with  few  exceptions,  we 
have  not  had  an  opportunity  of  examining.  But  the 
principle  last  stated  is  directly  sustained  by  the  case 
cited  above  from  4th  Massachusetts  Reports,  and  the 
principle  first  stated  is  sustained  by  all  of  the  above 
cited  cases,  to  which  others  might  be  added. 

The  cases,  and  especially  the  cases  in  4  Mass.  /{., 
and  that  in  5th  and  I9th  Pick.,  have  also  a  bearing 
upon  the  construction  of  the  fourth  condition  of  the 
policy  now  in  question,  which  being  supposed  to 
have  been  founded  upon  some  just  principle,  and  to 
have  been  intended  for  the  attainment  of  some  sub- 
stantial object,  and  as  a  security  to  the  insurer  against 
unfair  claims  rather  than  as  a  protection  against  such 
as  are  just  and  equitable,  we  are  of  opinion  that  it 
does  not  apply  to  such  contracts  or  transactions  as 
affect  merely  the  formal  title  of  the  assured,  leaving 
in  him  an  insurable  interest  of  substantial  value  in 
the  subject  or  apart  of  it,  and  especially  where  that 
interest  is  equivalent  in  value  to  that  which  existed 
before,  and  is  only  distinguishable  from  it  by  subtil 
and  nice  discrimination,  or  by  artificial  rules  of  con- 
struction. 

Being  of  opinion,  therefore,  that  under  any  view 
of  the  effect  of  the  sale  to  Harbison  &  Hansboro,  and 
of  the  transactions  relating  to  it,  the  policy  covered 
the  interest  of  the  plaintiffs  in  the  articles  sold,  so  long 
as  they  remained  in  the  pork- house  unpaid  for,  and  not 
actually  delivered ;  and  being  further  satisfied  that 
this  interest  of  the  plaintiffs  was  equal  in  value  to 
the  whole  of  said  articles  which  were  consumed  by 
the  fire,  we  conclude  that  the  various  insurers  being, 
as  now  appears,  responsible  for  the  entire  loss,  the 

VOL.  XVI.  18 
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defendaBts  are  responsible  for  one*twelfth  part  there- 
of. 

Wherefore y  the  judgment  upon  the  original  errors 
assigned  by  the  defendants  is  affirmed,  but  upon  the 
cross  errors  of  the  plaintiffs  it  is  reversed,  and  the 
cause  is  remanded,  with  directions  to  render  a  judg* 
ment  in  favor  of  the  plainti&  for  one-twelfth  part  of 
the  entire  loss,  including  that  occasioned  by  the  de-* 
struction  of  a  part  of  the  shoulders  sold  to  Harbbon 
&  Hansboro. 


10bm275| 
1119    783 


*CMe  90.  Spurrier's  heirs  V8.  Parker^  &c. 

•Fn*  Eq.  appeal  FBOM   LOinSVILLB  CHANCBlrY   COURT* 

1.  "I  do  hereby  set  free  from  bondage  tilie  following  nogroes  porcbased 

bj  me  of  J.  C.>  via:  negro  woman  RoBe,  on  the  25th  day  of  July, 
1809,  Iw.,  also  the  negro  girl  Poll,  which  I  purchased  at  Co1od«1 
Chew's  sale  of  negroest  who  is  aged  about  nine  years  and  six 
months,  on  the  25th  day  of  January,  1814:'*  Held  that  Poll  was 
not  free  until  the  25th  day  of  January,  1814,  and  that  her  issue 
bom  before  the  last  named  day  were  slares. 

2.  Deeds  should  be  construed  by  oonsi^ring  all  the  parts  thereof*  and 

see  that  they  harmonise. 

3.  It  is  not  proper  to  resort  to  extraneous  facts  and  surrounding  dr- 

cumstances  in  the  construction  of  writings,  where  the  language 
is  susceptible  of  a  dear  solution. 

The  facts  of  the  case  are  stated  in  the  opinion  of 
the  court.    Rep. 

BUejf  4"  ^^^  ^1^^  HamilUm  Pope  for  appellants*— 

Argued — L.  That  the  negro  girl  Poll,  named  in  the 
dfBied  of  Peaoo^  of  3d  August^  1798,  was  not  free  ua* 
til  the  95th  day  of  January,  1814,  and  that  her  issuie, 
horn  before  that  day,  are  slaves.  Such  is  the  law 
as  decided  by  thia  court  in  tiie  caae  of  Ntdj  4^.  «f , 
IkaH,  %  Bibb,  2aft;  Janmm  ml  Emilia,  6  AeiKi^  807; 
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Esther,  ^.  w.  Askings  heirs,  B  B.  Mmroe,  60.     Tlie  «wmwV  mm. 
ehildren  follow  the  eondition  of  the  mother,  m  r««-     fABn%JMi 
peatedly  decided  by  tWff  coort,  and  reiterated  id  the 
ease  of  Jehnson^s  admrs.  V8.  Johnson's  heirs,  8  B,  Mtmt 
iroe* 

The  cftse  of  Hudgens  «r.  Spencer,  4  Daruty  589,  re^ 
lied  on.  was  decided  by  this  court  more  iipoa  the 
strong  terms  used  by  the  testator,  of  bis  intentioii  te 
give  immediate  freedom,  and  to  retain  control  fyt 
eervice  only,  than  upon  the  literal  eoBstractioh  of  tlie 
deed.  Upon  the  same  principle  was  the  cas6  of 
Charles  vs.  French  decided,  (6  /.  /.  MarshaD^  981^ 
There  is  no  sneh  emphatic  terms  of  abhorenee  It 
slavery  employed  by  Feaco  in  the  deeds  in  this  case^ 
These  two  cases  are  net  analagous  to  the  prCsevt. 

The  case  of  O'Br^an  vs.  Ooslee,  16  B.  Monroe,  h 
not  like  this.  There  immediate  freedom  was  g^yeM. 
in  express  terms,  '*!  give  and  bequeath  all  my  nm^ 
groes  immediate  freedom,  &c.'*  Such  is  not  liie  lan- 
guage of  Peace  in  the  deed  und«p  which  freedooi 
IS  claimed  in  this  case. 

In  the  case  of  Fanny  vs.  Bryant,  4  J.  /.  Marshat,  OT8( 
Julia  and  her  increase  was  to  be  free  on  the  fifiil  <lf 
July,  1816.  The  increase  was  expressly  embraee^igf 
the  instrument,  and  eonseqa^itly  wens  free  when  Ike 
mother  became  free. 

Peaeo  did  not  regard  the  issue  of  Poll,  bctrn  befeiH 
1814,  as  free — be  sold  one  of  that  issue* 

2.  It  is  insisted  that  tkere  is  no  ambiguity  ea  fbe 
face  of  the  deed,  and  that  a  resort  to  eztrafteoM 
facts  is  not  necessary  ia  akl  in  tine  constmetiea  ef 
the  deed. 


B.  Ballard  for  appelle 

Contended  that  they  were  the  chikbren  and  \ 
eUldren  of  the  negro  woman  Poll,  and  desceadaaii 
ef  Lucretia,  the  daughter  of  Polly  and  though  hm&m 
befbre  the  25th  day  of  January^  1SM»  are  entitfed  M 
tnmdam4 
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by  the  deed  of  1798,  to  give  all 
1  in  that  deed  immediate  emanci- 
to  himself  their  services  untit  the 
— at    least    he    intemded    the   is- 

to  be  free  at  the  prescribed  peri- 
r  mothers. 

oth  reason  and  authority  the  in* 
lancipated  without  the  emancipa- 
The  maxim,  partus  sequitar  ven- 
us  that  the  issue  of  a  female  prima 
ndi tion .  If  we  were  up  trammeled 
)as,  both  reason  and  a  literal  ap- 
axim  would  concur  to  establish  not 
\  of  a  female  slave  for  life  is  also 

for  life,  but  that  the  issue  of  a 
8  free  at  a  future  period,  follows 
le  mother,  and  becomes  free  at  the 

i  to  be  free  at  a  future  period  is 
ise,  a  slave.  She  may,  upon  her 
re  probate  of  a  will,  by  which  she 
>m.  (Bodine*s  WiB  Case^  4  Dana, 
y  suit,  prevent  her  forcible  abduc- 
She  is  in  fact  vested  with  rights 
-to  the  future  enjoyment  of  free- 
e  child  of  a  slave,  invested  with 
slave  for  life,  does  not  apply  the 
ly  disregarding  it. 
L  of  the  doctrine  is  in  violation  of 
r  the  law.  If  one  by  hie  deed  de- 
e  shall  be  free  at  the  end  of  twen- 
^ct,  creates  for  himself  a  particular 
p  the  remainder  to  the  slave ;  and 
I  by  the  direct  application  of  the 
itur  ventrem,  the  remainder  takes 
the  slaves  during  the  term,  no 
pposed  to  exist  why  the  issue  of 
e  become  free  when  she  did.  The 
lisapplied,  and  should  not  be  fol- 
ses  precisely  analogous.     (Harris 
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w.  Clarissa;  Pleasants  vs.  Pleasants,  1   Caff,  888;   1   Swbwmi's  ma, 
Caxfs  ReportSySSQ;  Scott  vs.  Waugh,  15  SargeaiU   4*     Paukr,  &«. 
Bawle,  17.)  

The  intetttioa  of  the  grantor  is  to  be  sought  in  the 
eoBstruction  of  the  instrument.  That  was  the  rule 
adhered  to  in  Hudgens  vs.  Spencer j  4  Daruij  592.  The 
Court  say :  "it  appears  that  the  grantor  intended  to 
emancipate  all  his  slaves,  and  it  is  inconsistent  with 
that  object,  as  well  as  with  his  severe  denunciation 
of  slavery,  to  give  such  interpretation  to  his  deed  as 
that  which  would  doom  to  slavery  an  unborn  offspring 
of  those  infant  females  who  might  and  did  bear  dtiil* 
dren  between  the  date  of  the  deed  and  the  period 
when  they  were  to  *go  out,'  but  such  would  be  the 
lot  of  those  children  if  their  mothers  were  slaves  af- 
ter the  execution  of  the  deed ;  and  therefore,  as  such 
an  intention  cannot  be  ascribed  to  the  benevolent 
grantor,  we  should  interpret  the  deed  as  to  entide  all 
alike  to  freedom,  if  it  can  be  done  without  doing  vi- 
olence to  any  part  of  it." 

Whether  Peace  emancipated  all  his  slaves  does 
not  certainly  appear.  The  inference  is  that  he  did. 
But  if  the  sentence  above  quoted  means  anything, 
and  its  meaning  is  not  ambiguous,  it  means  that  if  a 
man  declare  that  all  his  slaves  shall  be  free  at  a  pre- 
scribed period,  he  must  be  understood  prima  facie  to 
intend  that  the  issue  born  after  the  period  prescribed 
shall  be  free  likewise. 

The  case  of  O' Bryan  vs.  Goslee,  10  B.  Monroe^  100, 
SBstains  this  view. 

The  conclusion  from  the  facts  of  the  case  is  mani- 
fest that  Peace  was  prompted  by  benevolence,  and  a 
belief  in  the  sinfulness  of  slavery,  and  opposition  to 
it.  One  at  least  was  purchased  for  the  purpose  of 
her  emancipation,  and  several,  if  not  all,  shortly  be- 
fore. 

The  deeds  of  emancipation  in  the  case  of  Charles 
vs.  Frenchy  and  Hudgens  vs.  Spencer,  supra,  contain  ex- 
pressions disapproving  slavery.  In  the  case  of  Isaac 
wfs.  West,  and  O^ Bryant  vs.  Goslee,  they  do  not. 
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BmmvKf^^  W9^  If  the  motive  3afficiently  appear,  either  from  the 
Pijpu«.  4kD«  nature  of  the  act,  or  from  nndispiited  evidence  de^ 
'  hors  the  deed,  why  should  it  not  be  equally  respected? 
The  recital  in  a  deed  is  not  looked  to  in  giving  it  a 
oonstruction,  unless  it  be  otherwise  doubtful;  they 
perform  the  same  office  in  aiding  in  the  construction 
as  the  situation  of  the  parties — the  surrounding  cir* 
eumstances. 

A  proper  construction  of  tiie  deed  gives  to  Poll  im- 
Biediate  freedom,  to  be  enjoyed  after  the  25th  Jarni* 
IU*y,  1814.     Omitting  all  that  is  loreign  to  the  pres- 
ent inquiry,  each  clause  of  the  deed  will  read  as  fol- 
lows: 1.  1  hereby  set  free  from  bondage  Poll,  on  the 
85th  day  of  January,  1814.    2.  I  release  unto  Poll 
all  my  right  and  claim  whatever  to  her  person,  or  to 
anything  that  she  may  acquire,  after  the  25th  day  of 
January,  1814.    8.  And  hereby  declaring  Poll  free 
without  any  interruption  from  me,  or  any  person 
claiming  under  me.     By  the  first  clause  Poll  is  made 
free  on  the  25tb  day  of  January,  1814,  and  by  the 
last  she  is  made  free  immediately.    Why  should  the 
words  "25th  January,  1814,"  be  added  to  the  laat 
clause  rather  than  leave  it  out  of  the  first?    It  does 
not  comport  so  well  with  the  benevolent  object   of 
the  grantor.    No  rule  of  construction  will  authorize 
the  striking  out  words  in  one  sentence  of  an  instm- 
ment  and  inserting  them  in  Another ;  and  there  is  uo 
necessity  for  a  resort  to  this  extraordinary  process  m 
the  construction  of  the  deed  in  this  case.     The  whole 
deed  is  made  to  harmonize  by  construing  it  as  givinf^ 
immediate  freedom  to  Poll,  and  postponing  Us  en- 
joyment until  the  25th  January,  1814. 

The  case  of  haac  vs.  West,  6  Randolph,  652,  cited 
before,  is  analogous  to  this.  It  rarely  happens  thskt 
a  case  so  nearly  alike  can  be  found  to  aid  in  the 
construction  of  an  instrument,  and  it  fully  sustains 
the  chancellor. 
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SvOge  OiMBBAw  delivered  the  o{>imoA  of  the  Court.  BiinBiB»*e  mi. 

Emily  Parker  and  othera,  persons  of  color,  brought     PAnni,  ka. 
this  suit  for  freedom,  and  base  their  rights  thereto  octeberi! 
upon  the  following  instrument: 

"I,  Samuel  Peace,  of  the  city  of  Annapolis^  In 
Anne  Arundel  county,  in  the  slate  of  Maryland,  do 
hereby  set  free  flrom  bondage  the  following  negroes, 
purchased  by  me  of  John  Callahan  and  Maiy  Manila 
viz:  negro  woman  Rose,  on  the  S5th  day  of  Jillyi 
1603;  negro  girl  Kitty^  on  the  26th  day  of  Jaly,  1817, 
and  negro  girl  Harriet,  oto  the  25th  day  of  July, 
1825;  also  the  negro  giri  Poll,  which  I  purchased  at 
Col.  Chew^s  sale  of  negroes,  who  is  aged  abbilt  nine 
years  and  six  months,  on  the  25th  day  of  January, 
1814,  and  likewise  the  negro  woman  named  Rose^ 
that  I  bought  of  Eleanor  Davidson,  executrix  of  John 
Davidson,  this  present  day ;  and  I  do,  for  myself,  my 
executors,  and  administrators,  release  unto  the  ne-* 
groes  aforesaid,  all  my  right  and  clattn  whatsoever 
as  to  their  persons,  or  to  any  estate  they  may  acquire 
after  the  dates  to  each  pei^on  respectively  affixed  as 
aforesaid,  and  hereby  declaring  the  above  mentioned 
negroes  absolutely  free,  without  any  interruption  frorti 
me  or  any  person  claiming  under  me."  This  instra-* 
ment  is  signed  by  Peace,  and  is  dated  the  third  day  of 
August,  1798. 

The  plaintiffs  are  descendants  of  the  girl  Poll, 
mentioned  in  the  foregoing  deed,  and  are  children 
and  grand-children  of  Lucretia,  who  was  a  daughter 
of  Poll,  and  was  born  about  the  year  1807,  before  the 
25th  day  of  January,  1814,  at  which  time  Poll,  by  vir- 
tue of  the  deed,  was  no  longer  to  be  subject  to  service 
at  the  command  of  another. 

The  only  ^^uestion  is,  whether  by  the  terms  of  the      i.  «ids  hw- 

deed  Poll  was  immediately  set  free,  with  a  postpone^  boiSStfeAefoi^ 

ment  of  the  enjoyment  of  her  freedom  till  the  25th  lowing  negroes 

day  of  January,  1814,  or  whether  freedom  attached  meofTc.,T£ 

to  her  at  all  before  that  time.    If,  by  the  deed,  she  l^«to    woman 

Rose,    on    the 
was  immediately  emancipated  with  a  postponement  25th  daj  of  July 

of  its  eiuoyment  merely,  then  Lucretia,  who  was  ^'^^  ^ 
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a's  HRs  bom  after  the  date  of  the  deed,  was  free,  notwith- 
BR,  kc.  standing  her  birth  took  place  'before  the  25th  day  of 
i^liich  I  January,  1814,  and  her  descendants,  the  plaintiffs, 
^^  **  according  to  the  maxim,  partus  sequitur  ventrem,  would 
oes,  who   also  be  free. 

^^^  ^       But  we  apprehend  the  deed  is  not  reasonably  sus- 

on  the   ceptible  of  such  a  construction.     The  substance  of 

^181^'    the  deed  in  reference  to  Poll  will  read  thus:  "I,  Sam- 

free^-   ^®^  Peace,  do  hereby  set  free,  on  the  25th  day  of  Jan- 

2Sth  day   uary,  1814,  the  following  negro  girl  Poll,  aged  about 

nd'^St   ^^^^  years  and  six  mondi,  and  I  do,  for  myself,  my 

le  bom   executors,  and  ttdministrators,  release  unto  said  ne- 

lay  were   gro  girl  all  my  right  and  claim  whatsoever  as  to 

her  person,  or  to  any  estate  which  she  may  acquire 

after  the  date  (rforesaid;  and  hereby  declaring  the  above 

mentioned  negro  absolutely  free,  without  any  in* 

terruption  from  me  or  any  person  claiming  under 

me." 

If  the  deed  be  considered  apart  from  its  last  clause, 
no  multiplication  of  words  can  make  it  plainer  than 
the  language  of  the  deed  itself,  that  Poll  was  not 
emancipated  till  the  25th  day  of  January,  1814,  and 
that  the  right  and  claim  of  the  grantor  to  the  person 
and  estate  of  Poll,  acquired  before  that  period,  was 
not  surrendered.  In  other  words,  we  think  this  lan- 
guage of  the  deed  does  not  import  emancipation  in 
presenti,  to  be  enjoyed  in  futuro^  but  imports  eman- 
cipation on  the  25th  day  of  January,  1814,  and  not 
before. 

This  construction  we  think  is  not  at  all  impaired  or 
B  should    altered  by  the  last  clause  of  the  deed,  which  reads: 
§M^alil   "-A-i^d  hereby  declaring  the  above  mentioned  negro 
B  there-    absolutely  free,  without  any  interruption  from  me  or 
rmonize.    &ny  person  claiming  under  me."     The  deed  must  be 
construed  as  a  whole ;  all  its  parts  are  to  be  consid- 
ered and  made  to  harmonize  and  consist,  if  practica- 
ble, and  there  is  no   difficulty,  in  our  opinion,  in 
making  this  clause  consistent  and  harmonious  with 
the  entire  preceding  parts  of  the  deed.     The  latter 
clause  is  a  continuation  of  the  sentence   in  which  it 
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ifl  declared  substantially  that  the  right  and  claim  of  Snmsns'B  hm. 
the  grantor  to  the  person  and  acquisitions  of  Poll,  Paiku,  6lo. 
are  not  released  to  her  until  the  25th  day  of  January, 
1814.  The  first  branch  of  the  sentence  is  not  incon- 
sistent, but  in  harmony  with  the  granting  part  of  the 
deed,  in  which  it  is  declared  that  Poll  shall  be  free 
on  the  25th  day  of  January,  1814,  and  if  the  last 
clause  is  made  to  consist  with  the  first  branch  of  the 
sentence,  then  all  the  difierent  clauses  are  made  to 
consist  together  and  to  harmonize,  and  not  otherwise. 
Unless  this  clause  can  be  made  to  harmonize  with 
the  preceding  clauses  of  the  deed,  then,  indeed,  the 
only  effect  to  be  given  to  it  is  that  Poll  was  absolute* 
ly  free,  instantert  without  any  right  remaining  in  the 
grantor  to  control  her  services  even  till  the  25tb  day 
of  January,  1814.  To  give  the  deed  such  efifect, 
would  be  suicidal  and  at  war  clearly  with  the  inten- 
tion of  the  grantor.  To  make  the  last  clause  consis- 
tent with  the  other  clauses  of  the  deed,  it  is  only 
necessary  to  supply  the  words  designating  the  time 
of  freedom,  which  were  employed  in  the  preceding 
part  of  the  deed,  which  words  are:  "On  the  25th  day 
of  January,  1814."  The  last  clause  would  then 
read:  "And  hereby  declaring  the  above  mentioned 
negro  absolutely  free  on  the  25th  day  of  January, 
1814,  without  any  interruption  from  me  or  any  per- 
son claimiDg  under  me."  Thus  the  after  clauses  are 
made  to  harmonize  with  the  first  clause  of  the  deed, 
giving  freedom  to  Poll  on  the  25th  day  of  January, 
1814. 

The  language  of  this  deed,  except  the  expression 
of  the  motives  of  the  grantor,  and  his  sentiments  in 
regard  to  slavery,  is  not  dissimilar  to  that  employed  in 
the  deed  of  Baker,  which  was  discussed  and  construed 
by  this  court  in  the  case  of  Hudgens  vs»  Spencer,  4  Da- 
Tuiy  589.  And  in  that  case  the  court  say  that  the  literal 
import  of  the  deed,  considered  without  any  regard  to 
the  subject  matter,  or  the  declared  motives  of  the 
grantor,  may  be  deemed  to  be  that  the  beneficiaries 
were  not  to  be  free  persons  until  the  respective  pe- 
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Sraum*^  Bw.  nods  for  their  going  out.  The  emancipating  words 
Paubr,  &c.  of  that  deed  were :  ''I  do  hereby  emancipate  or  set 
free  the  following  men,  women,  and  children,  viz: 
Bob  and  Daniel,  December  25th,  1790,  &;c.''  and  this 
language,  the  court  say,  imports  that  the  manumis- 
sion was  prospective  and  coeval  with  the  acknowl* 
edgment  of  the  deed  ;  and  they  say  that  such  would 
be  their  construction  of  the  deed  were  it  not  for  the 
unequivocal  sentiments  expressed  in  it  of  the  grant- 
or's repugnance  to  slavery.  From  these  sentiments 
mainly,  strongly  and  emphatically  expressed,  the 
court  deduced  the  conclusion  that  it  Was  the  intention 
of  the  grantor  to  give  immediate  freedom  to  the 
grantees  from  the  acknowledgment  of  the  deed,  re-^ 
serving  to  himself  a  right  to  the  services  of  the  slaves 
to  a  designated  period.  But  it  is  manifest  that  the 
court,  notwithstanding  the  emphatic  avowal  of  sen^^ 
timents  and  motives  utterly  inconsistent  with  slave* 
ry,  were  brought  to  their  conclusion  not  without 
great  doubt  and  hesitancy.  No  such  considerations 
appear  in  this  deed,  and  we  are  left  to  construe  it, 
so  far  as  its  own  expressions  are  concerned,  accord- 
ing to  its  literal  and  grammatical  imp<»t. 

The  other  cases  to  which  we  have  been  referred  by 
the  counsel  of  the  plaintiffs  do  not  invalidate  the 
construction  which  we  have  given  to  the  deed.  The 
case  of  Fanny  vs.  Bryant y  4  J.  J.  Marshally  368,  was 
made  to  turn  upon  the  word  ^'increase,"  used  in  the 
deed ;  and  but  for  this  word  it  is  manifest  that  the 
court  would  have  decided  against  the  freedom  of 
Fanny.  The  other  granting  words  employed  in  that 
deed  in  regard  to  Julia,  the  mother  of  Fanny,  except 
the  words  'her  increase,'  are  not  unlike  those  which 
are  used  in  the  present  deed,  and  the  court  declared 
that  Julia  was  a  slave  at  the  birth  of  Fanny,  and  un- 
til the  first  of  January,  1616,  the  period  fixed  for  the 
determination  of  her  servitude. 

In  the  case  of  Charles  vs.  frevwhy  4^.,  6  /.  /.  Mar- 
ahaUy  338,  the  grantor,  after  the  strongest  expressions 
of  the  sinfulness  of  slavery,  and  his  hopes  of  for- 


Digitized  by 


Google 


SUMMER  TERM,  1655.  U* 

givenesB  for  the  paat,  renounced  all  claim  of  power  Sro«M«'«  hm. 
over  man,  and  proceeded  to  <*freely  and  immediate-  Pamsb,  Iw. 
ly"  liberate  Susannah,  the  mother  of  Charles,  to  go 
free  at  the  expiration  of  eight  years;  the  court  deter- 
mined that  such  sentiments,  being  inconsistent  with 
the  right  of  dominion  of  man  over  man,  it  was  the 
intention  of  the  grantor  to  emancipate  Susannah 
immediately,  with  a  reservation  of  right  to  her  ser- 
vices merely,  until  the  expiration  of  eight  years — 
that  she  was  actually  a  free  person,  but  not  0  go 
free  until  the  termination  of  eight  years. 

The  sentiments  avowed  in  that  deed  are  similar  to 
but  stronger  than  those  expressed  in  the  deed  men* 
tioned  in  the  case  in  4  Dana^  snfra^  and  besides  the 
granting  terms  themselves,  independently  of  the  senti- 
ment exprcMed,  are  not  incompatible  with  immedi- 
ate freedom.  The  grantor  **freely  and  immediately 
liberated"  Susannah,  but  she  was  not  to  ^^go  /r^e" 
until  the  end  of  eight  years — that  is,  not  to  go  out  in- 
to the  world,  free  from  control,  until  the  expiration  of 
the  designated  period. 

The  remaining  case  to  which  we  have  been  refer- 
red by  plaintiffs'  counsel  is  that  of  O^Btyan  vs,  Gbt- 
tee,  10  B.  Monroe,  100. 

The  language  of  the  will  in  that  case  was:  *^I 
give  and  bequeath  to  all  my  negroes  their  freedom; 
that  my  heirs  or  executors  shall  have  no  right  or  title 
to  them  after  they  arrive  at  the  ages  hereinafter 
mentioned — the  males  at  twenty- eight  years,  and 
the  females  at  twenty-five  years."  This  language 
imparts  immediate  freedom,  with  a  postponement, 
simply,  of  its  enjoyment.  Att  the  testator's  negroes 
were  immediately  liberated,  but  his  executors  or  ad- 
ministrators were  to  have  the  right  to  control  them 
until  they  should  arrive  at  the  designated  ages. — 
'This,  we  think,  was  the  fair  and  reasonable  construc- 
tion of  will.  But  in  the  case  under  review  the 
grantor  did  not,  when  all  the  different  clauses  of  the 
deed  are  put  together  and  made  to  harmonize,  con- 
fer immediate  freedom,  with  ^  postponement  of  its 
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BuRNHAM        enjoymcBt,  but  deferred  it  until  a  Bpecified  time — he 

CourwKix.      ''set  Poll  free  from  bondage  on  the  25th  day  of  Jan- 

uary,  1814,"  and  not  before. 

An  effort  was  made  to  prove  that  the  grantor  in 

3.  It  is  not  this  deed  was  a  Quaker,  and  entertained  principles 

to^  extrftaeoofl  hostile  to  slavery,  so  as  to  bring  this  case  under  the 

*^**.,"*^  ^V'  influence  of  considerations  like  those  mentioned  in 
rounding      cir- 

cumBtanees    in   the  cases  in  4  Dana  and  6  /.  /.  Mar,y  supra;  but  this 
of^A^^iStUigs!   effort  signally  failed  of  success,  for  whilst  he  is  shown 

where  the  Ian-  to  have  been  a  Quaker,  and  to  have  expressed  senti- 
guage  18  lUBcep-  .  ...  .  ^     ,  , 

tible  of  a  dear  ments  in  opposition  to  slavery,  it  was  also  proved 

that  he  sold  Lucretia,  the  mother  of  Poll,  to  a  south- 
ern trader.  But  would  such  extraneous  proof  be 
competent  to  illustrate  a  deed  sufficiently  plain  of  it- 
self? Surrounding  circumstances  may  be  brought  in 
aid  of  the  construction  of  an  instrument  where  its 
terms  are  of  doubtful  solution,  but  certainly  where 
the  language  of  an  instrument  is  susceptible  of  clear 
solution,  no  resort  can  or  should  be  had  to  extrane- 
ous testimony  to  illustrate  it. 

From  the  foregoing  views  it  results  that  the  chan- 
cellor erred  in  decreeing  the  freedom  of  the  plain- 
tiffs. Wherefore,  the  decree  is  reversed,  and  the 
cause  remanded  with  directions  that  the  petition  be 
dismissed. 

A  petition  for  re-hearing  filed  but  overruled. 


Pet.  Eo. 


^"«  ^1-  Bumham  vs.  Com  well. 


APPEAL    FROM   MARSHALL   CIRCUIT. 

.  In  acttona  for  breach  of  marriage  contract,  itia  notindispeDsible  that 
there  be  direct  evidence  of  an  express  promise  to  marry.  (CUfty . 
on  Contraetgf  536.)  It  may  be  evidenced  by  the  unequivocal  con- 
duct of  the  parties,  and  by  a  general,  yet  deffinite  and  reciprocal 
understanding  between  their  friends  and  relations,  evinced  and 
corroborated  by  their  actions,  that  a  marriage  was  to  take  place. 
(Wiffhiman  vs.  CoaU,  15  Mom.  Rip.,  I;  5  Shaw  ^  WegUm  144;  S 
Dow  ^  Clark,  282;  CSUttyon  ContraeU,  536.) 
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It  is  not  flufficleat  that  there  shall  have  been  a  coucse  of  attention  on         Bumthah 
the   part  of  the  male  eTincing  affection,  but  a  jury  must  be  satis-        ^     ^' 


fied  that  there  was  a  serlous'promise  or  offer  of  marriage  accepted 
as  such. 

3.  There  mist  be  an  offer  of  performance  of  the  marriage  contract  be- 

fore any  action  can  be  maintained  for  a  breach  of  promise  to  mar- 
ry. (Fihle  M.  Caplingtr,  13  5.  Mon.,  384;  Burlu  m.  Sftotne,  3 
BiM,  341.) 

4.  A  jury  is  not  authorized  t#  infer  a  promise  of  marriage  from  yisits, 

and  such  respects  on  the  part  of  the  male  as  are  usual  in  oourt- 
ships,  nor  that  a  promise  was  made  within  a  year  before  suit  was 
brought,  from  the  fact  that  such  visits  continued  to  a  period  within 
a  year  from  that  time;  and  it  was  error  for  the  court  so  to  say  to 
the  jury. 

The  facts  of  the  case  are  stated  ia  the  opinion  of 
the  Court.     Rep, 

M.  Mayes  for  appellant — 

The  appellant  argued  that  the  Circuit  Court  erred— 
1.  In  overrulling  his  demurrer  to  the  petition.  The 
original  petition  states  that  the  appellant  agreed  and 
pron^ised  to  marry  the  appellee,  which  he  has  failed 
to  do,  widiout  any  avermeat  of  an  offer  on  the  part 
of  appellee  to  perform  the  contract,  and  a  refusal  by 
appellant.  The  amended  petitions  filed  do  not  set 
forth  such  an  offer  to  marry  as  will  sustain  the  ac- 
tion. {Fitle  vs.  CapliTiger,  13  JS.  Monroe,  469 ;  Burks 
vs.  Shain,  2  Bibb,  241.) 

2.  The  Circuit  Court  improperly  admitted  the  state* 
ments  of  appellee,  in  respect  to  the  engagement  of 
appellant  to  marry  her,  to  be  given  in  evidence  to 
the  jury. 

3.  The  instructions  of  the  court  lo  the  jury  were 
erroneous,  and  not  the  law  governing  the  case,  and 
prejudicial  to  the  appellant. 

4.  There  was  no  proof  in  the  case  on  which  the 
first  instruction  could  be  predicated  except  the  dec- 
larations and  statement  of  appellee,  not  made  in 
presence  of  appellant. 

5.  The  court  should  not  have  instructed  the  jury 
in  respect  to  damages  for  seduction,  as  none  can  be 
recovered  in  an  action  for  breach  of  marriage  con- 
tract.    (2  BiSh,  343.} 
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^ff^^»»        '  6.  There  was  no  proof  in  the  case  of  an  offer  on 
GbnrwttLfi:      the  part  of  appellee  to  marry  appellant. 
A  new  trial  should  have  been  granted. 

No  brief  for  appellee. 

Chief  Jastioe  Makshaix  deliyered  the  opiDion  of  the  Court. 

Caroline  Cornwell,  a  widow,  brought  this  action 
for  an  alleged  breach  of  promise  of  marriage,  and 
obtained  a  verdict  and  judgment,  against  William 
Bamham,  for  $500,  and  his  motion  for  a  new  trial 
having  been  overruled,  he  brings  the  judgment  to 
this  court  for  revision. 

There  was  no  direct  evidence  of  an  engagement  or 
of  mutual  promise  between  the  parties  to  marry  each 
other,  nor  of  a  promise  by  the  defendant  to  marry 
the  plaintiff,  nor  of  any  ofibr  on  the  part  of  the 
plaintiff  to  marry  the  defendant,  nor  of  any  request 
by  her  that  he  should  marry  her.  There  being  no 
evidence  of  any  engagement  or  promise  to  marry 
there  was  of  course  no  evidence  of  therts  being  any 
time  or  place  fixed  on  between  them  for  the  marriage 
to  take  place ;  and  although  it  be  proved  that  the 
plaintiff  was  ready  and  willing  to  marry  the  defend* 
ant,  this  imposed  on  him  no  legal  obligation  to  mar- 
ry her,  nor  any  liability  for  not  marrying  her.  Even 
if  it  appeared  that  her  inclination  to  marry  him  was 
induced  by  his  attentions  to  her,  tbere  must  still  be  a 
promise  to  marry  on  his  part,  to  entitle  h^  to  recov- 
er damages  for  his  failure,  however  reprehensible,  to 
meet  her  just  expectations  founded  upon  his  own 
conduct.  Nor  is  it  sufficient  that  there  should  be  m 
promise  on  the  part  of  the  male — there  mast  foe  mu^ 
tual  promises — that  is,  a  mutual  engagement  to  mar- 
ry. Where  the  promise  or  offer  of  the  male  has  beea 
proved,  it  has  been  held  that  the  mutuality  of  tbe 
promise  or  engagement  may  be  proved  by  showing 
that  the  female  demeaned  herself  as  if  she  cenocur- 
red  in  and  approved  of  his  promise  or  offer*  (CkiUjf 
<m  Contracts^  537,  and  the  cases  there  cited;  3  Salk.^ 
16,  64 ;  3  Car.  if  P.,  553.)    But  wiihoc^  proof  of  as 
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offer  or  promise  on  his  part,  even  her  declaration  to  Bvwiraii 

a  third  person,  in  his  absence,  that  she  was  willing  Coiwwnx. 
to  marry  him,  would  be  wholly  incompetent  to  prove 
a  promise  on  his  part.     Sach  evidence  is  not  admis- 
sible to  prove  his  promise. 

It  is  true  that  to  establish  a  promise,  even  on  the 

part  of  the  male,  it  is  not  necessity  that  there  should  i*  In  actions 

•       1.               .  •                A                                       ....  for    breach    of 

be  direct  evidence  of  an  express  promise  m  tattaem  mamaffe    con- 

wHris.    iCkiUyan  Contracts,  53^.)     Tho  author  refer-  *~^*!  »*  ".^?^ 

^          ^                         '         /  1  n  d  18  pen  Bi  ble 

red  to  says  it  may  be  evidenced  by  the  unequivocal  thattherobedi- 

eonduct  of  the  parties,  and  by  a  geaerat,  yet  definite  SS^ex^w*'^ 

and  reciprocal  understanding  between  them,  their  Jjl?^  marry. 

friends  and  relations,  evidenced  and  corroborated  by  &36 )     it  may 

their  actions,  that  a  marriage  was  to  take  place.  ^e*ttTOqIaTO«5 

In  the  case  of  W^htman  vs.   Coates,  15  Mass.  Re-  oonduct  of  th« 

portSy  1,  it  is  said  by  G.  J.  Parker,  in  an  able  and  inter*  S^^era^  j3i 

esting  opinion  on  the  subject,  that  a  mutual  engage-  ^J^^J^j    ^ 

ment  "may  be  proved  by  those  circumstances  which  ataading      bo* 

usually  accompany  such  a  connection  "     But  it  is  ev-  fHeodB  and  rt 

ident  from  the  context  that  in  making  this  remark  he  lafiona,  ovine- 

_      ,           .      .     •     .        .           1                 /.     -  cd  and  ooraob- 

had  particularly  in  view  the  proof  of  a  promise  on  oratod  by  thoir 

the  part  of  a  female,  and  in  that  case  the  evidence  of  ^^^rn^ge^t!!^^  ^ 

a  promise  by  the  male  was  of  a  decisive  nature.    In  take        placo. 

a  note  to  the  same  case  {page  5,)  is  to  be  found  an  Co€Ue$,l^MaMi 

extract  from  the  case  o(  Haneyman  vs,  CampbeO,  b  x'l^^^^iflJJ! 

Skaw  4*  Wesknty  144 ;  2  Dow.  4*  Clark,  282,  in  which  2  Dow  ^  CUrk, 

the   question  as  to  the  proof  by  which  a  promise  of  ^ 

this  kind  may  be  established,  is  satisfactorily  scroti-  suffident^' £at 

nized  by  the   Lord  Chancellor,  who,  among  other  ^ewahaUhave 

"^                                             .                '              ®  been  a  oourae  of 

things,  says,  ^'^If  I  were  at  nts%prtus,  trying  it  with  a  attentions     on 

jury,  I  should  inform  them  that  they  must  be  satisfi-  male^^vSaofng 

ed  that  there  was  a  promise— a  serious  promise — ^in-  affection,  but  a 

tended  as  such  by  the  person  making  it,  and  ac-  BatWed     that 

cepted  as  such  by  tfie  person  to  whom  it  ^'as  made.'*  riouBiromjM^w 

And  this,  as  it  seems  to  us,  is  the  only  safe  ground  on  offer  of  mani* 

which  to  place  the  circumstantial  proof  of  such  a  sudi.^^^'^     ^ 

proouse.     It  is  not  sufficient  that  there  has  been,  on 

tke  part  of  the  male,  a  courtship — that  is,  a  course  of 

paFticolar  attentions  evidencing  affection.     But  the 

conduct  and  actioas  of  the  parties,  and  the  attend- 
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BI7RNHAM  ant  circamstances,  must  be  such  as  to  eatiefy  the  ju- 
CoRNWELL.  ry  that  there  was  a  serious  promise  or  offer  of  mar- 
riage  accepted  as  such. 

Mutual  promises  to  marry  may  doubtless  be  infer- 
red from  the  visits  of  the  male  to  the  female,  and  his 
declarations  that  he  had  promised  to  marry  her. — 
{Southard  vs.  Rexford,  6  Couxm,  254.)  But  expres- 
sions to  third  persons  of  an  intention  to  marry  anoth- 
er, not  in  the  presence  of  the  latter,  do  not  amount 
to  a  promise  to  marry.  {Coleman  vs.  CoUingham^  8 
Car.  4r  P'y  75,)  though  with  other  circumstances  they 
tend  to  prove  one. 

There  being  no  proof  in  this  case  of  any  offer  or 

3.  There  must  request  at  any  time  on  the  part  of  the  plaintiff  to  the 
be  an   ofTer  of.  7;,  ,,  ,,,V  .i,  « 

performance  of  defendant  that  they  should  be  married,  and  none  from 

TOntrac?*befc^  which  such  offer  or  request  could  be  legitimately  in- 

any  action  can  ferred  by  the  jury,  there  was  a  fatal  defect  in  the 
be    maintained      ,    .    ../«,  .«  .        ^  .^, 

for  a  breach  of  plamtiff 's  case   even  if  a  promise  to  marry,  either 

P^™*®^  *^™*''  generally  or  in  reasonable  time  or  when  requested, 

CapIm^,iSB,  had  been  proved.     {Ftble  vs.  Coflingery  13  B.  Mon.^ 

w!^.s4tl!  4^^'  *»'•**  ^*-  'Sftfltn,  2  Bibby  341.)    And  the  motion 

S  Bib&,  341.)       for  a  non-suit  should  on  that  ground  have  prevailed. 

And  as  this  proof  was  not  afterwards  supplied,  there 

must  be  a  reversal  on  that  ground.     But  as  the  case 

must  go  back  for  a  new  trial,  it  is  necessary  to  notice 

the  instructions  given,  or  at  least  the  principles  on 

which  they  seem  to  be  based. 

The  first  instruction  authorizes  the  jury  to  infer 
not '  antfaorized  from  the  visits  of  the  defendant  to  the  plaintiff,  and 
miae^^of  *marri-  ^^^  ^^^^  respects  on  his  part  as  are  usual  in  court- 
age from  visits,  ships  or  in  making^matrimonial  engagements,  a  pro- 
spects on  the  ™^s^  of  marriage  on  his  part,  &c.  The  second  au- 
partofthe  male  thorizes  them  lo  infer  that  such  a  promise  to  marry 
eonrtships;  nor  was  made  within  one  year,  (the  limitation  to  the  ac- 
was  maJewiS^  ^^^^  ^Y  **w,  and  on  which  the  defendant  relied,)  if 
in  a  year  before  sQch  attentions  as  are  usual  on  the  part  of  gentle- 

suit  was  brought  _,    .  ...  .  , 

from  the  fact  men  offering  matrimony  to  ladies  continued  op  to 
witinSS  to'^  a  within  one  year.  The  first  instruction  makes  court- 
period  within  a  ship  alone  evidence  of  a  promise  to  marry,  and  the 
time;  and\twiui  second  is  apparently  based  upon  the  first ;  neither  of 
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them  declares  either  that  there  must  have  been  a 
promise  seriously  made  or  accepted,  or  that  the  jury 
must  be  satisfied  that  such  was  the  fact.  The  fourth 
instruction  is  based  upon  the  hypothesis  that  there 
being  a  promise  on  the  part  of  the  defendant  within 
a  year,  &c.,  to  marry  the  plaintiff,  which  might  of 
course  be  inferred  as  authorized  by  the  first  and  sec- 
ond instructions,  if  there  was  also  an  offer  on  the 
part  of  the  plaintiff  to  consummate  the  marriage,  of 
which  latter  fact  there  was  no  evidence,  they  should 
find  for  the  plaintiff,  unless,  &c.  This  instruction 
is  infected  with  the  error  of  the  first  and  second,  and 
is  also  erroneous  in  assuming  that  there  was  evi- 
dence of  an  offer  by  the  plaintiff  to  consummate  the 
marriage.  The  fourth  instruction  is  also  subject  to 
the  objection,  that  it  refers  to  the  jury,  and  as  a 
ground  of  enhancing  the  damages,  the  question  of 
the  defendant  having,  by  reason  of  his  promise  to 
marry  the  plaintiff,  seduced  her,  of  which  fact  there 
b  no  evidence,  and  which  not  being  averred,  could 
not  be  proved.  (2  Bibb,  343.)  The  fifth  and  last  in- 
structions are  subject  to  the  same  objections  as  the 
third  and  fourth,  and  are  more  objectionable  than 
either. 

lYherefore,  the  judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial  in  conformity  with 
the  principles  of  this  opinion. 


GUGeBT 

Stbothui'^wm. 

error  for  th« 
court  ao  tOfft|r 
to  the  Jwf . 


Carpenter  and  Grigsby  vs.  Strother's  heirs.  CtM  S9. 


APPEAL   FBOSr  KELSOH   ClftCUrr.  Pr*.  Eq. 

The  Cireuit  Court  has  no  Jorifldicdon  to  order  the  sale  of  Inflnts' 
real  estate,  whether  tbej  be  pliJntiflSi  or  defeudaati  to  a  prooeed* 
ing  for  that  purpose,  antU  commissioners  make  report,  under  oath, 
to  the  court  the  net  value  of  the  infant's  real  and  personal  estate, 
and  the  annual  profits;  these  prorislons  of  the  law  must  be  strict- 
ly pursued.  (Xrabeil  SUOuim,  dimfUr  6,  wrHek  3,  pa^  593.) 
TOL.   XVI.  19 
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CAimrm  and   2.  If  defendant  to  such  a  proceeding  be  an  Infant  the  guardian  must 
GuasBT  j^ie  an  answer,  under  oath»  setting  forth  hb  belief  that  a  sale  will 

redound  to  the  interest  of  his  ward,  before  the  court  can  decree  a 
sate.  A  sale  made  without  a  compliance  with  these  prerequisites 
is  void. 


St»othsr*srb8. 


The  facts  of  the  case  are  stated  in  the  opinion  of 
the  Court.    Rep. 

Origshy  Sp  Carpenter  for  appellants — 

The  appellants  purchased  real  estate,  under  a  de- 
cree of  the  Nelson  Circuit  Court,  belonging  to  in- 
fants, and  finding  the  proceedings  void,  for  error  in 
conducting  the  case  to  a  hearing,  moved  the  court 
to  quash  the  sale,  and  proceeding  for  errors  apparent 
on  the  face  of  the  record,  which  being  overruled  they 
have  appealed  to  this  court. 

They  contend — 1.  That  the  court  had  no  jurisdic- 
tion to  decree  the  sale.  The  Revised  Statutes,  592, 
says,  ^^That  before  a  court  shall  have  jurisdiction  to 
'  decree  a  sale  of  infant's  land  three  commissioners 
'  must  be  appointed  to  report,  and  must  report,  un- 
'  der  oath,  to  the  court,  the  net  value  of  the  infantas 
'real  and  personal  estate,   and   the  annual  profits 

*  thereof,  and  whether  the  interest  of  the  infant  or  id- 

*  iot  requires  the  sale  to  be  made."  In  this  case  on- 
ly two  commissioners  were  sworn — ^the  third  was  not 
sworn.  They  failed  to  report  the  annual  profits  of 
the  estate. 

2.  The  statute  also  requires  "that  all  persons  in- 
'  terested  in  the  land,  and  the  statutory  guardian  of 
'  the  infants,  if  any,  who  are  not  petitioning,  must  be 

*  made  parties.'*  {Revised  Statutes,  592.)  Mrs.  Glass- 
cock's children  are  named  as  parties  in  the  petition 
as  non-residents.  No  service  on  them,  nor  any  warn- 
ing order  against  them.  The  clerk  was  appointed 
guardian  ad  litem,  and  filed  an  answer,  but  gives  no 
consent  to  a  sale,  asking  the  court  to  protect  their 
interest.  These  children  own  one  eleventh  of  the 
land,  and  this  proceeding  did  not  authorize  the  sale 
thereof,  consequently  the  purchaser  will  fail  to  get 
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it.     It  could  not  be  divested  without  the  consent  of  Caimhtm  mm» 
the  statutory  guardian. 

3.  No  bond  was  given  by  guardian,  without  which 
the  decree  for  sale  is  void.  {Revised  Statutes,  592, 3.) 
There  is.  no  evidence  in  the  record  that  there  are 
any  guardians  for  any  of  the  parties. 

4.  The  interest  of  Mrs.  Hinton  is  vested  in  two 
trustees — one  only  consents  to  a  sale  of  her  inter- 
est. Is  that  sufficient  to  pass  the  title?  Again  :  the 
devise  to  trustees  for  the  benefit  of  Mrs.  Hinton  is 
for  her  life  only,  and  then  to  her  heirs.  Are  they  not 
necessary  parties  also  ? 

5.  Two  of  the  females,  Emily  and  Sarah,  answer- 
ed without  oath,  consenting  to  the  sale  ;  subsequent- 
ly, and  before  the  decree,  they  married  ;  the  husband 
of  Emily  answered,  consenting  to  the  sale ;  but  his 
wife  now  occupies  a  different  position  from  that 
which  she  occupied  when  she  answered,  and  her 
brothers  and  sisters  have  an  interest  in  her  vhare. 
The  statute  requires  that  the  husband  shall  give  bond, 
and  that  the  proceeds  of  the  sale  shall,  in  certain 
contingencies,  pass  to  her  kindred.  The  husband 
ebould  be  brought  before  the  court  by  amended  pe- 
tition. He  cannot  make  himself  a  party  by  filing  an 
answer  alone,  in  a  case  where  there  is  neither  peti- 
tion or  process  against  him. 

In  regard  to  Sarah,  the  other  who  married,  there 
is  no  notice  taken  of  the  fact  before  the  decree,  tho' 
after  the  motion  was  made  Sarah  and  her  husband 
tender  their  deed,  yet  she  has  not  been  privily  exam- 
ined, which  was  indispensibie  to  pass  her  title.  But 
bond  was  also  necessary  to  secure  to  her  the  princi- 
pal fund,  and  to  her  children  in  case  her  husband 
survive  her,  or  to  her  heirs  in  case  she  have  no  chil- 
dren.    {Revised  Stnluies,  594.) 

The  representative  of  the  donor  was  also  a  nee* 
essary  paily  to  the  proceedings. 

The  statute  on  this  subject  confers  a  special  ju- 
risdiction, under  certain  clearly  defined  circumstan* 
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ft»»gFg^^^  ceBy  and  without  all  the  facts  giving  the  jurisdietioii 
appear  in  the  record,  the  jurisdiction  fails. 

It  is  believed  that  the  proceeding  was  without  au- 
tfioritj,  and  should  be  reversed  and  held  for  naught. 


t*«ii9S. 


James  Harlan  for  appellees 

If  the  appellants  had  any  valid  ohjection  to  the 
sale,  at  which  they  were  the  purchasers,  they  should 
have  interposed  that  objection  before  the  sale  was 
confirmed  by  the  chancellor.  By  the  final  decree  of 
June,  1854,  confirming  the  sale,  the  parties  were  out 
of  court. 

Final  decrees  may  be  annulled  and  reversed  in 
two  ways :  1 .  By  appeal  or  writ  of  error.  2.  Bj 
bill  of  review.  They  may  be  modified,  changed,  or 
entirely  abrogated  by  the  court  at  the  term  they  are 
rendered,  but  after  the  term  has  closed  such  decrees 
are  beyond  the  control  of  the  judge  who  rendered 
thom,  at  any  subsequent  term.  Whether  the  appel- 
lants might  not  obtain  relief  upon  the  grounds  here 
relied  upon,  c^n  aa  original  bill  brought  to  avoid 
Ibe  contract,  will  not  now  be  discussed,  but  it  is  in- 
slsted  that  the  remedy  now  sought  by  motion,  ex  par' 
9$y  is  unknown  in  a  chancery  proceeding,  under  the 
oirGumstances  appearing  in  this  record. 

If  the  court  shall  not  concur  in  the  first  view  of 
the  question,  then  the  following  reasons  are  submit- 
ted why  the  judgment  of  the  Circuit  Court,  dismiss* 
ing  the  motion,  should  be  affirmed: 

1.  The  Nelson  Circuit  Court  had  jurisdiction  of  ths 
persons  and  the  subject  matter  upon  which  the  de- 
cree was  to  operate,  and  consequently  the  decree 
was  not  veid.  If  merely  erroneous  will  this  court  ad- 
judicate upon  the  supposed  errors  when  presented 
collaterally?  If  decrees  are  not  void  they  are  biad^ 
ing  upon  all  parties  and  privies  until  reversed,  and 
the  mode  of  proceeding  to  obtain  a  reversal  is  pointr 
ed  out  by  law. 

The  first  objection  to  tiie  proceeding  is  Ihat  the  pe- 
tition is  filed  by  the  heirs,  by  their  guardian,  instead 
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of  in  the  name  of  Aeir  guardian.  This  is  extremely  ^"j?^^*^ 
technical,  h  is  meant  that  the  petition  should  read 
**W»  D.  Strother,  guardian  for  Catharine  Strother, 
&c.,"  instead  of  ^'Catharine  Strother,  &c.,  by  Wm. 
D.  Strother,  their  guardian."  Is  there  any  substan- 
tial difference  ?  The  petition  is  signed  and  sworn 
to  by  the  guardian,  and  it  contains  a  separate  and 
independent  paragraph  in  Uiese  words:  "Wra.  D. 

*  Strother,  the  guardian  of  said  infttnts,  says  be  veri* 

*  ly  believes  a  salo  of  the  land  would  redound  to  the 
'  interest  of  his  said  wards,  and  therefore  prays  a 
'  sale  of  the  same."  The  statute  is  substantial^ 
complied  with. 

2.  It  is  objected  that  the  report  of  the  commission- 
er does  not  conform  to  the  statute.  The  report  shows 
the  value  of  the  interest  of  each  of  the  petitioners 
in  the  land,  daves,  and  personalty,  and  the  opinion  is 
expressed  that  it  would  redound  to  the  interest  of  the 
children  that  the  land  be  sold. 

8.  That  the  report  says  nothing  in  regard  to  the 
interest  of  the  infant  defendants.  The  statute  is  not 
understood  by  the  counsel  of  appellees  as  requiring 
the  same  proceedings  to  be  had,  in  respect  to  the  in- 
fant defendants  as  the  infant  plaintiffs.  The  guar- 
dians of  the  infant  defendants,  as  well  as  the  infant 
plaintiffs,  are  required  to  execute  bond  to  secure  the 
payment  of  the  money  received  from  the  sale,  which 
has  been  done  in  this  case. 

The  4th,  5th,  and  6th  objections  may  be  consider- 
ed together.  The  first  asserts  a  principle  of  prac- 
tice, and  the  two  others  are  stated  as  examples  not 
In  conformity  to  the  principle.  The  statute  does  not 
require  the  husband  to  make  his  wife  a  defendant — 
in  effect,  to  sue  her.  Two  of  the  daughters,  Emily 
and  Sarah,  filed  separate  answers  consenting  to  a 
sale  of  the  land,  but  it  is  now  said  that  as  they  have 
been  married  subsequently,  and  their  answers  are  not 
binding  on  them.  No  eflTort  was  made  to  change  the 
answers  by  amendment  or  otherwise,  and  neither 
they,  nor  any  person  claiming  under  them,  can  take 
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Oflpbtr  10.  Judge  Simpson  deliyered  the  opinion  of  the  Court. 

This  is  a  motion  made  by  the  purchasers  of  a  tract 
of  land  which  was  sold  by  a  commissioner,  under  a 
judgment  of  the  Nelson  Circuit  Courts  rendered  in 
an  action  brought  in  1852^  for  the  sale  of  real  estate 
of  infants,  to  quash  the  sale,  and  the  sale  bonds  ex- 
ecuted by  them,  on  grounds  appearing  in  the  record 
of  said  proceedings. 

The  petition  was  filed  in  the  name  of  three  of  the 
infant  heirs,  who  sued  by  their  statutory  guardian, 
and  the  other  heirs,  some  of  whom  were  infants  and 
others  married  women,  were  all  made  parties  to  it. 
A  judgment  ordering  a  sale  of  the  whole  land  was 
entered  at  the  August  term,  1853.  A  sale  was  made 
in  pursuance  of  the  judgment,  at  which  the  plaintifis 
in  the  motion  were  the  purchasers.  The  commis^ 
sioner's  report  and  sale  were  approved  and  confirm- 
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ed  by  the  court  at  the  June  term,  1864.    This  motion  CAi«im»  An 
was  not  made  until  the  Febraary  term,  1855.  w. 

Before  considering  the  objections  made  to  the  va-  STKorma^gHM. 
lidity  of  the  sale  it  becomes  necessary  to  decide  a 
preliminary  question  with  respect  to  the  power  of 
the  Circuit  Court  to  quash  the  sale,  which  had  been 
confirmed  by  it  at  a  previous  term.  It  is  contended 
that  the  purchasers  can  only  obtain  relief,  if  they  be 
entitled  to  any,  by  an  application  to  a  court  of  equi- 
ty, and  that  the  judgment  directing  a  sale,  and  the 
order  of  its  confirmation,  are  final,  and  cannot  be  va- 
cated except  by  an  appeal  to  this  court,  or  by  such 
proceedings  in  the  Circuit  Court  as  are  authorized  by 
the  Code  of  Practice^  section  579. 

The  Circuit  Court  had  no  power  in  this  motion 
to  vacate  the  judgment,  but  if  it  be  void  because 
the  requisitions  of  the  law  have  not  been  complied 
with,  and  the  purchasers  have  not  acquired  any  title 
by  the  sale  made  under  it,  the  court  certainly  has  the 
power  to  treat  the  whole  proceedings  as  void,  and  to 
quash  the  sale  and  the  sale  bonds  executed  by  the 
purchasers. 

The  first  objection  made  to  the  proceedings  is  that 
the  petition  was  filed  in  the  name  of  the  infants 
when  it  should  have  been  in  the  name  of  the  guar-  ' 
dian  alone.  The  petition  was  substantially  a  joint 
one  by  the  infants  and  the  guardian — the  latter 
swearing  to  the  petition,  and  consenting  that  his  in- 
terest as  one  of  the  heirs  might  be  sold  if'the  court 
should  be  of  opinion  that  a  sale  of  the  land  would 
redound  to  the  advantage  of  his  wards.  The  law 
requires  the  petition  to  be  filed  by  the  statutory 
guardian,  and  to  be  verified  by  his  affidavit ;  it  also 
requires  all  the  persons  interested  in  the  land,  and 
the  statutory  guardians  of  the  infants,  if  any,  who 
are  not  petitioners,  to  be  made  parties.  It  seems  to 
contemplate  some  of  the  infants  as  petitioners,  and 
as  they  should  be  made  parties,  either  as  plaintiffs 
or  defendants,  the  fact  that  they  are  plaintiffs  in  the 
petition  will  not  render  the  proceedings  invalid. 
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more  serious  nature,  are 
the  petition.  Tiie  com- 
ited  to  ascertain  and  re- 
Lts  real  and  personal  es- 
iiereof,  failed  in  their  re- 
nt of  the  personal  estate, 
stnnual  profits  of  the  es- 

^uqder  86,  article  3,  page 
B  a  coart  shall  have  jn- 
infants  land  '*  three  com- 
nted  to  report,  and  must 
lurt,  the  net  value  of  the 

estate,  and  the  annual 
its  are  required  to  be  re- 
x>  determine  whether  or 

the  petition  mentioned 
le  infant.  Until  this  has 
jurisdiction  to  decree  a 
[}uently  any  such  decree 
fore  a  report  has  been 

statute,  is  unauthorized 
respect  must  be  strictly 
\Ti  of  the  commissioners 
ill  the  matters  which,  by 
1  to  ascertain  and  com- 

nts  are  infants,  and  have 
interest  therein  can  on- 
ian  shall  file  an  answer 
le  of  it  will  redound  to 
oners  appointed  for  the 
report  as  the  law  re- 
'  and  explicit  in  provid- 
e  no  jurisdiction  to  de- 
intil  this  be  done.     This 
infants,  whether  plain- 
\  of  the  defendants  were 
riiMii  wii7*~    iniants,  ana  mis  moae  oi  proceeding  was  not  adopt- 
ed, the  court  had  no  power  to  sell  their  part  of  the 
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land,  conseqaently  the  jadgment  ordering  a  sale  Himdemon  ato 
10  void  SB  to  that  part  of  tbe  land  which  belonged         r.  Co. 
to  any  of  the  infant  heirs.  DicnniapH. 

Other  objeetions  have  been  made  to  die  proceed-  ■■■  ■ 
ings,  bat  as  they,  if  valid  at  all,  would  not  render 
the  judgment  void  but  only  erroneous,  or  at  most 
voidable,  we  do  not  deem  it  necessary  to  consider 
them,  inasmuch  as  they  cannot  be  relied  upon  in  this 
motion. 

Wherefore  the  judgment  dismissing  the  plaintiffs' 
motion  is  reversed,  and  cause  remanded  with  direc- 
tions to  quash  the  saXe  and  the  sale  bonds  executed 
by  the  purchasers. 


Henderson  and  Nashville  Railroad    Company  t;^.  cms  98. 
Dickerson. 

APPEAL   FROM  TODD  CIBCUIT.  OlO.  PiT. 

Ko  appeal  is  authorized  in  controTeraiefl  between  the  Henderson  and 
Naahyille  Railroad  Ck>mpan7  and  individaals,  nnless  the  appeal  be 
prayed  at  the  time  of  rendvring  the  judgment,  and  an  appeal  bond 
entered  into  within  the  time  allowed  by  the  court  for  that  purpose. 
(Ac^  of  IS50^1, page  281.) 

I 

On  the  19th  May,  1854,  a  jury  was  impanneled  Case  stated, 
under  the  88th  section  of  the  act  chartering  the  Hen- 
derson and  Nashviile  Railroad  Company,  to  ascer- 
tain the  amount  of  damages  that  would  result  to 
Dickerson  from  running  the  road  through  his  land. 
They  found  a  verdict  in  his  favor  for  $1,636.  This 
verdict  was  returned  to  the  Todd  County  Court,  on 
the  same  day,  a  motion  made  by  the  company 
for  a  new  trial,  which  was  overruled,  and  judgment 
rendered  in  behalf  of  appellee  upon  the  finding  of 
the  jury.  The  appellant  excepted  to  the  opinion  of 
the  court,  and  spread  the  evidence  on  the  record  by 
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Hendkmon  and  bill  of  exceptions,  and  prayed  an  appeal  to  the  Court 
R.  Co.         of   Appeals,  and  executed  bond,  dated  19th  May, 

Dici^soif.       ^®^^- 
A  copy  of  the  record  was  not  filed  in  this  court  un- 
til after  the  lapse  of  more  than  two  terms  of  this 
court  after  granting  the  appeal 

The  charter  provide^!,  (see  Session  Acts  of  1850-1,) 
that  the  party  appealing  shall  be  governed  in 
all  respects  by  the  laws  regulating  appeals  in  the 
state  where  the  case  or  cases  may  be  tried.  At  the 
time  the  judgment  was  rendered  in  this  case,  the  law 
required  that  appeals  should  be  prayed  at  the  time 
of  rendering  the  judgment.  (1  Statute  LaWy  128.) 
And  the  appellant  was  required  to  file  a  copy  of  the 
record  with  the  Clerk  of  the  Court  of  Appeals,  on  or 
before  the  third  day  of  the  second  term  next  ensuing 
the  appeal.  (1  Statute  Law,  131  to  133.)  The  last 
requisition  of  the  statutes  not  being  complied  with, 
it  was  insisted  by  appellee  that  the  appeal  should  be 
dismissed. 

Robert  McKee,  for  appellee — 

Moved  the  court  to  dismiss  this  appeal,  upon  the 
ground  that  the  appeal  was  not  legally  before  this 
court. 

He  argued  that  the  benefit  of  the  appeal  prayed, 
when  the  judgment  was  rendered,  was  lost  to  the 
appellant  by  the  failure  to  file  the  record  in  proper 
time. 

That  the  provisions  of  the  amended  Code  of  Prac- 
tice, found  on  page  288,  has  no  application  to  this 
case.  The  charter  was  granted  in  1851 .  The  judg- 
ment appealed  from  was  rendered  on  the  19th  May, 
1854.  The  provisions  of  the  Code  respecting  appeals 
did  not  take  effect  until  the  1st  of  July,  1854. 

The  charter  gave  the  parties,  in  cases  arising  un- 
der it,  a  right  **to  appeal,^^  The  word  appeal  had  a 
specific  legal  meaning,  and  is  used  in  the  charter  in 
the  sense  given  to  it  by  our  statutes  then  in  force  as 
recognized  by  the  profession  and  acted  upon  by  tlie 
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courts.  ^  The  right  given  is  a  right  to  appeal  as  con- 
tra-distinguished from  a  writ  of  error.  Neither  the 
railroad  company  nor  those  having  controversies  with 
them  in  regard  to  fight  of  way  could  prosecute  a 
writ  of  error.  There  was  a  valid  reason  for  allow- 
ing an  appeal  instead  of  a  writ  of  error.  The  writ 
of  error  might  be  prosecuted  at  anytime  within  three 
years,  and  without  bond  and  security  to  perform  the 
judgment,  and  the  parties  had  to  be  brought  into  this 
court  by  process;  whereas,  in  cases  of  appeal  no 
process  was  necessary,  and  the  record  must  be  filed 
in  a  specified  time,  thus  tending  to  bring  the  con- 
test to  a  speedy  issue.  The  express  right  of  appeal 
being  given,  is  a  negation  of  the  right  to  prosecute 
the  writ  of  error.  The  proceedings  in  this  case  were 
commenced  before  the  passage  of  the  act  of  10th 
March,  1854,  regulating  appeal.  By  that  act  pro- 
ceedinirs  in  the  court  which  had  been  previously  des- 
ignated as  writs  of  errors,  are  now  called  appeals ; 
and  the  distinction  between  writs  of  error  and  ap- 
peals is  abrogated.  This  change,  however,  does  not 
affect  the  meaning  of  the  word  ^'appcaly^  as  used  in 
the  charter  of  appellant.  It  cannot  produce  any 
change  in  the  rights  of  the  parties  under  the  laws  in 
force  at  the  time  the  right  of  action  accrued.  It  was 
not  then  in  force.  It  cannot  enlarge  the  right  of  ap- 
pellant, nor  iniuriously  narrow  those  of  appellee. 
The  act  was  not  intended  to  be  retroactive. 
The  appeal  should  be  dismissed. 

James  Harlan  for  appellant — 

Contended  in  opposition  to  the  motion  to  dismiss 
the  appeal,  that  under  the  38th  section  of  the 
amended  charter  of  the  Henderson  and  Nashville 
Railroad  Company,  approved  March  8, 1851,  (Session 
Ads  J  1850-1,  vol.  2,  page  206,)  the  proceedings  au- 
thorized by  that  section  were  taken  by  the  company 
against  R.  Dickerson,  which  resulted  in  a  verdict  in 
favor  of  Dickerson  for  $1,636;  and  the  company  has 
brought  the  case  to  this  court  for  revision. 
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Oetoberia. 


The  counsel  for  DickerBon  has  presented,  for  the 
decision  of  the  court,  a  preliminary  question,  which 
is,  that  as  the  raiboad  company  did  not  execute  an 
appeal  bond  within  the  time  prescribed  by  law,  its 
remedy  for  revising  the  proceedings  of  the  inferior 
court  is  forever  gone. 

The  language  of  the  section  which  authorizes  an 
i^peal  to  an  appellate  tribunal  shows  it  was  intend- 
ed to  apply  to  two  states,  Tennessee  and  Kei^tucky, 
and  it  provides:  ''And  the  parties  shall,  either  of 
them,  have  the  right  of  appeed  to  the  Supreme  Court 
or  Court  of  Appeals.  The  parties  appealing  shall  be 
governed,  in  all  respects,  by  the  laws  regulating  i^ 
peak  in  the  state  where  said  case  or  cases  may  be 
tried." 

^'The  right  of  appeal"  was  intended  to  give  to  eith- 
er party  the  right  of  having  the  question  re-examin- 
ed in  a  superior  court,  in  any  manner  a  case  could  be 
brought  to  that  court.  The  right  to  prosecute  a  vmt 
of  error  was  not  intended  to  be  taken  away,  because 
by  the  common  law  it  was  regarded  as  a  matter  of 
common  right.  If  the  draftsman  of  the  act  had  in- 
tended to  confine  the  privilege  to  appeals^  and  to  pro- 
hibit the  emanation  of  a  writ  of  error,  the  appropri- 
ate language  would  have  been  used.  But  it  seems 
to  me  the  word  '^appeal"  was  intended  to  be  under- 
stood in  its  broadest  and  most  comprehensive  sense, 
and  not  in  the  restricted  and  technical  sense  contend- 
ed for  by  the  counsel  for  Dickerson.  The  act  should 
receive  a  liberal  construction.  No  reason  is  perceiv- 
ed why  a  writ  of  error  was  not  intended  to  be  em- 
braced. 

[The  remainder  of  the  brief  is  omitted,  as'  the 
opinion  of  the  case  is  confined  to  the  question  of  the 
right  of  appeal. — RepJ] 

Judge  Simpson  delivered  the  opinion  of  the  Court 

The  first  question  to  be  considered  is  the  right  of 
the  appellant  to  prosecute  this  appeal.  The  deci- 
sion of  this  question  depends  upon  the  construction 
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of  the  act,  approved  March  8th,  1851,  ''entitled,"  an 
aot  to  amend  an  act,  "entitled,  an  act  to  amend  and 
re-enact  an  act,  entitled,  an  act  to  incorporate  the 
Henderson  and  Nashville  Railroad  Company."  {Vol. 
2,  Sess.  Acts,  1850-1, /x^^  281.) 

At  the  time  of  the  pafisage  of  this  act,  the  judg- 
ment of  an  inferior  tribunal  had  to  be  brought  to  this 
court  for  revision,  either  by  writ  of  error  or  by  ap« 
peal.  If  by  appeal  it  had  to  be  prayed  for  at  the 
term  at  which  the  judgment  was  obtained,  and  an 
appeal  bond  executed  within  the  time  allowed  by  the 
court  for  that  purpose.  No  appeal  of  that  kind  was 
taken  in  this  case,  which  was  brought  here  about  a 
year  after  the  judgment  was  rendered,  by  the  ap- 
peal which  is  9ubstituted  by  the  Code  of  Practice, 
for  the  writ  of  error. 

By  the  38th  section  of  the  statute  above  referred 
to,  it  is  provided  that  in  a  case  of  this  kind  either  of 
the  parties  shall  have  the  right  of  appeal  to  the  Su- 
preme Court  or  Court  of  Appeals,  and  that  the  party 
appealing  shall  be  govered,  in  all  respects,  by  the 
laws  regulating  appeals  in  the  state  where  said  case 
may  be  tried. 

As  the  right  of  appeal  is  given  by  the  statute,  this, 
by  a  liberal  construction,  might,  if  the  act  contained 
nothing  that  indicated  a  different  legislative  inten- 
tion, be  understood  to  mean  a  right  to  have  the  judg- 
ment revised  by  the  Court  of  Appeals,  in  any  mode 
which  the  law  authorized.  But  such  a  construction 
is  forbidden  by  the  statute  itself,  inasmuch  as  it  pre- 
scribes the  mode  in  which  this  right  shall  be  exercis- 
ed. The  party  appealing  shall  be  governed  in  all 
respects  by  the  laws  regiUating  appeals.  The  laws 
regulating  appeals  were  different  from  those  regu- 
lating writs  of  error ;  as  the  party  appealing  had  to 
be  governed  by  the  laws  regtdating  appeals  he  could 
not  prosecute  a  writ  of  error,  because  that  mode  of 
appealing  was  governed  by  laws  entire^  variant 
from  those  regulating  appeals. 


Hendxksoic  ahd 
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Vandbrpool. 


Steamboat  Important  considerations  may  have  induced  the 

CrtbtalPalacb    ,      .   ,  ,.     .      ,         .    .  ,         .       .       ,  .        , 

ie^i^Jature  to  limit  the  right,  so  that  it  shoald  only 

be  exercised  by  an  appeal  and  not  by  a  writ  of  er- 
ror. The  former  had  to  be  prosecuted  immediately, 
and  the  parties  were  apprised  that  the  operation  of 
the  judgment  was  suspended  by  it.  The  latter  might 
be  prosecuted  at  any  time  within  three  years  after 
material  changes  in  the  condition  of  things  had  oc« 
curred,  and  even  after  the  judgment  had  been  satisfi- 
ed, and  apparently  acquiesced  in  by  all  parties.  To 
guard  against  the  inconveniences  which  might  re- 
sult from  such  delay,  the  legislature  deemed  it  prop- 
er to  restrict  the  right  to  have  the  judgment  revised 
to  the  proceeding  by  appeal.  As  then  neither  party 
could  have  prosecuted  a  writ  of  error  in  this  case, 
for  the  reversal  of  the  judgment,  this  appeal,  which 
is  allo>|ired  in  the  place  of  the  writ  of  error,  cannot 
be  maintained. 

Wherefore  the  appeal  is  dismissed  for  want  of  ju- 
risdiction. 


Case  24.  Steamboat  Crystal  Palace  vs.  Vanderpool. 

p,^.  Bo.  APPEAL  FROM    LOUISVILLE  CHANCERY    COURT. 

Stemnboat  ownera  are  regarded  and  held  to  the  responsibilities  of 
common  carriers;  but  are  not  ret>pontiib1e  to  passengers  for  the 
loss  of  their  wearing  apparel  which  they  carry  about  their  person, 
and  not  delivered  to  the  officers  of  the  boat  as  baggage  for  safe 
keeping. 

The  facts  of  the  case  are  stated  in  the  opinion  of 
the  Court.     Rep. 

Barret  ^  Wood  for  appellant— 

If  the  boat  and  owners  are  legally  liable  to  com* 
pensate  appellee  for  his  loss  it  must  be  upon  the 
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principle  which  renders  inn-keepers  responsible,  or  ^  Steamboat 

:,..,,  ,.      ,  .  .  CrystalPai^c* 

by  the  rigid  rules  applicable  to  common  carriers.  t»«. 

It  is  supposed  that  the  boat  is  not  responsible  as 
an  inn-keeper  would  be.  The  boat  is  not  required 
to  obtain  a  license  to  entertain.  It  is  confined  to  no 
particular  locality — running  from  one  commercial 
point  to  another,  as  interest  may  prompt.  Inn-keep- 
ers obtain  a  license  for  a  particular  locality,  and  are 
bound  to  receive  and  entertain  when  requested.  It 
might  be  different  if  the  boat  had  been  a  regular 
packet  plying  between  designated  points,  asking  the 
traveling  community  for  their  patronage.  Such  was 
not  the  case  here.  The  appellee  was  not  a  giLest,  in 
the  technical  sense,  but  a  boarder:  and  the  boat  own* 
ers  not  liable  as  inn-keepers.  See  1  Parsons  on  Con., 
628,  in  which  the  author  uses  this  language :  ''In 
this  country  it  is  very  common  for  persons  to  become 
boarders  at  an  inn,  and  they  cease  to  be  guests  in 
such  a  sense  as  to  hold  the  inn-keeper  to  his  peculiar 
liability,  and  on  the  other  hand  give  him  his  lien. 
We  take  the  distinction  between  the  guest  and  the 
boarder  to  be  this :  the  guest  comes  without  any  bar- 
gain for  time,  remains  without  one,  may  go  when  he 
pleases,  paying  only  for  the  actual  entertainment  he 
receives^  and  it  is  not  enough  to  make  him  a  boarder 
and  not  a  guest  that  he  had  staid  a  long  time  in  the 
inn  in  this  way,  &c." 

The  boat  cannot  be  made  liable  in  this  case,  as 
common  carriers,  for  these  reasons : 

1.  The  loss  was  not  the  result  of  the  carelessness 
of  the  officers  of  the  boat,  but  of  the  negligence 
and  indiscretion  of  the  appellee  himself. 

2.  But  if  the  loss  was  the  result  of  the  defect  in 
the  fastenings  of  the  door  of  the  state-room  occu- 
pied by  the  appellee,  yet  there  is  no  liability.  The 
proof  shows  that  the  goods  lost  were  never  commit- 
ted to  the  care  of  the  officers  of  the  boat,  but  re- 
tained by  the  appellee  under  his  own  care — in  such 
cases  the  owner  must  bear  the  loss  himself.  See  An- 
gel on  the  Law  of  Carriers,  page  SS^,  section,  9&^.  "The 
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Steamboat      carrier  is  not  respoasible  for  the  safe  delivery  of  an 

„,.  article  of  baggage  which  the  owner  has  kept  entire* 

VANDtRTooL.     jy  within  his  own  custody."    "The  baggage  must  be 

fairly  in  the  custody  of  the  carrier."     {Same  book^  p. 

-"WS^ section  118  ;  Parsons  en  dmtracts,  vol.  1,  p.  690, 

noU  V:  also  Story  on  Badmenis.) 

We  ask  a  reversal. 

O,  A.  4*  I'  Caldwell  on  the  same  side — 

By  the  common  law  carriers  are  held  to  very  strict 
responsibility  for  goods  delivered  to  be  conveyed; 
and  carriers  of  persons  by  land  or  water  are  under 
an  implied  obligation,  growing  out  of  the  contract  to 
carry  the  person,  almost  if  not  quite  as  stringent  as 
to  the  baggage  of  the  passenger  as  carriers  of  goods. 
But  this  implied  obligation  has  reference  only  to 
what  is  usually  denominated^  ^^g<^^y  &"<!  ^^^  ^^^Y 
when  placed  in  the  custody  or  under  the  control  of 
the  carrier.  The  doctrine  has  never  been  held  to 
embrace  the  clothing  worn  by  the  passenger,  or  to 
his  watch,  pocket-money,  or  jewelry  worn  upon  or 
carried  about  the  person.  (9  Wendell y  117;  10  Ohio 
Reports,  145.)  In  these  oases  the  carrier  was  held 
liable  because  the  articles  were  placed  in  a  trunk 
and  placed  in  the  possession  of  the  carrier. 

It  is  said  in  Hawkins  vs.  Hoffmany  6  J3i0,  189,  that 
no  contrax^t  is  implied  to  carry  any  thing  safely  which 
is  not  usually  carried  as  baggage]  money,  clothing, 
and  valuables  carried  about  the  person  are  not  bag- 
gage, and  a  carrier  is  not  responsible  for  their  lose. 
{Tower  vs.  Utica  and  S.  R.  Co.,  7  Hill,  47;  Story  on 
Bailments,  sees.  532, 3,  page  578 ;  Angd  on  Law  of  Com* 
man  Carriers,  sees.  332  and  113 ;  Blanchard  vs.  Isaacs, 
8  Barb.  Supreme  Court  Reports,  388;  King  vs.  Shep' 
herd,  3  Story,  349.)  ^ 

The  application  of  any  principle  of  the  civil  law 
to  the  case  is  not  admitted.  It  is  by  the  common  law 
this  case  must  be  decided,  and  not  the  civil  law. 
We  deny  that  the  law  can  be  changed  to  keep  pace 
with  modem  improvotflents  without  legislation. 
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The  law  will  not  imply  any  obligation  to  convey  ^  Steamboat 

-  ,      ,  ,  .  ,     ,  ,7       11        ,       1  .      CrtbtalPalack 

or  keep  safely  that  which  the  appellee  had  under  his  m. 

own  charge  in  his  room,  and  under  a  full  knowledge     Vawdketool. 

of  the  insecurity  of  the  fastenings  to  the  door ;  and 

he  knew  that  there  was  a  safe  on  the  boat  where  the 

valuables  and  money  could  have  been  secure  if  com* 

mitted  to  the  officers  of  the  boat.     The  loss  was  the 

result  of  the  imprudence  and  gross  neglect  of  the 

appellee,  and  there  is  no  responsibility.     {AtTnstead 

vs.  White,  6  English  Law  and  Equity  Reports,  349.) 

The  following  authorities  are  referred  to  as  bearing 
on  the  case :  Story  on  Bailments,  sec.  544,  et  seq.  604, 
601,  590,  595,  et  seq.;  Brigham  vs.  Risers,  6  Watts  ^ 
Sargeant,  495;  Lang  vs.  Colder,  8  Barr.  Penn.,  479; 
1  Bouvier^s  Institutes,  sec.  1036;  Abbot  on  Shipping, 
part  3,  C.S,L.  11. 

We  unite  in  asking  a  reversal. 

Bullitt  &  Smith  for  appellee — 

The  common  law  is  unquestionably  a  progressive 
science ;  it  has  adapted  itself  to  the  various  exigen- 
cies of  its  adventurous  sons.  The  same  common 
law  that  governs  the  tens  and  hundreds  of  Saxons  of 
England,  has  adapted  itself,  under  a  wise  judiciary, 
to  meet  the  wants  of  millions  in  every  climate,  and 
on  every  continent.  This  progress  has  always  been 
healthful,  since  it  has  been  in  the  direction  of  fixed 
principles,  and  by  their  application  to  the  continual- 
ly changing  phases  of  an  advancing  civilization. 

It  is  on  this  principle  of  advance  in  well  settled 
principles  that  success  is  expected,  in  this  case,  for 
the  appellee. 

Since  the  introduction  of  steam  navigation  the  du- 
ties and  liabilities  of  common  carriers  have  been  en« 
larged.  The  vast  difference  between  the  discomforts 
of  a  sailing  vessel  and  a  flatboat  is  too  striking  to 
need  notice.  What  might  once  have  been  rashness 
and  imprudence  in  a  passenger  might  now  be  con- 
sidered great  care.  Once  the  traveler  looked  to  his 
own  safety  and  protection ;  the  carrier  now,  in  the 
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Stiamboat      advance  of  the  age,  agrees  to  take  care  of  him,  and 
vs.  this  adds  not  a  little  to  his  comfort. 

The  common  carrier  in  this  age  has  added  to  his 
business  that  of  inn-keeper ;  he  not  only  transports 
his  passenger  but  he  feeds  and  lodges  him — not  as 
he  would  transport  cattle,  but  he  furnishes  him  with 
every  luxury  as  a  first  class  hotel  would;  he  offers 
every  inducement  for  the  traveler  to  throw  himself 
upon  his  hospitality — to  come  as  gentlemen  and  la- 
dies to  enjoy  a  delightful  excursion,  and  not  as  ad- 
venturers ;  the  passenger  is  authorized  to  feel  as  safe 
as  if  in  a  hotel. 

The  common  carrier  has  assumed  the  province  of 
an  inn-keeper,  and  ought  to  be  held  accountable  as 
such.  This  is  an  application  of  a  fixed  principle  in 
a  legitimate  direction. 

2.  We  say  that  as  common  carriers  the  appellant 
is  liable  on  the  ground  of  liability  for  the  traveler's 
baggage,  which  we  contend  means  '^such  articles  of 
necessity  and  personal  convenience  as  are  usually 
carried  by  travelers."  {Angel  on  Cairiers^  116;  Bor- 
ders vs.  DaUf  25  WendeUy  459 ;  Hawkins  vs.  Hoffman^ 
6  Hilly  506 ;  Camden  and  Awhoy  Railroad  vs.  Brooks^ 
13  Wendell,  611 ;  Orange  County  Bank  vs.  Brun,  9  /*., 
85.)  The  distinction  is  this:  common  carriers  are 
not  liable  for  goods  and  merchandise  put  in  trunks 
and  passed  as  baggage,  nor  for  large  sums  of  money, 
but  only  for  such  conveniences  as  the  habits  of  a 
traveler  demand  for  his  comfort,  but  this  is  not  to  be 
measured  by  any  fixed  rule,  but  depends  upon  many 
circumstances  applicable  to  the  means,  habits,  and 
business  of  the  traveler.  The  carrier  receives  a 
compensation  not  merely  for  the  transportation  of 
the  traveler  from  place  to  place,  but  for  the  safe- 
keeping of  his  person  and  baggage  at  the  place  of 
destination.  And  shall  he  be  responsible  for  the  va- 
lise and  a  few  articles  of  necessary  apparel,  and  not 
for  the  watch  under  the  sleeper's  head,  or  coat  upon 
the  state-room  wall,  which  are  subject  to  exactly  the 
same  casualty,  and  demanding  the  same  sort  of  pro- 


Digitized  by 


Google 


SUMMER  TERM,  1855.  307 

tection  ?    The  coat  doep  not  change  its  cliteacter  as  ^  Steamboat 

1       .  /*.       1  ^  1  r»t  CnYaTALPALAOl 

baggage   by   being  ou  oi    on    the   t)*avel€r.      Ihe  m. 

clothes,  the  watch,  the  diamond  pin,  and  money,  did      V^wpekpool. 
not  change  its  character  of  baggage  by  being  laid 
off  for  the  night  in  the  state-room. 

The  court  is  referred  to  the  opinion  of  the  chan- 
cellor for  what  is  or  ought  to  be.  the  law  of  the  case. 

Judge  Crsnbhaw  delivered  the  opiaion  of  the  Court.  October  13* 

VandeVpool  having  been  robbed  of  his  gold  watch 
and  chain,  and  diamond  breast-pin  and  a  sum  of 
money,  on  his  passage  on  the  steamboat  Crystal  Pal^ 
ace  from  Paducah  to  Louisville,  brought  this  suit 
against  the  boat  to  recover  compensation  for  his  loss. 
He  occupied  on  the  trip  state-room  No.  10,  and,  be- 
fore retiring  to  rest  on  the  night  of  the  larceny,  he 
communicated  to  a  servant  on  the  boat  the  fact  that 
the  lock  on  his  room  door  was  out  of  order,  and  that 
the  door  could  not  be  fastened ;  he  was  told  by  the 
servant  that  there  was  no  way  to  fasten  it  except  to 
a  put  a  chair  and  his  baggage  against  it,  which  he 
did.  The  watch  and  chain,  breast-pin,  and  money 
-were  worn  and  carried  on  the  person  of  the  plain- 
tiff, and  on  retiring  to  bed  they  were  placed  on  a 
chair,  and  a  shirt  thrown  over  them.  On  the  follow- 
ing morning  the  articles  were  discovered  to  have 
been  stolen  during  the  night. 

Steamboats  are,  in  some  respects,  analogous  to 
inns,  and  it  would  greatly  promote  the  ease,  comfort, 
and  safety  of  the  traveling  community  if  their  own- 
ers were  held  responsible  to  the  same  extent  that  inn- 
keepers are  ;  but,  so  far  as  we  know,  they  have  nev- 
er been  held  accountable  upon  the  principles  appli- 
cable to  inn-keepers,  and  we  suppose  that  thousands, 
of  instances  have  occurred  on  steamboats,  of  depre- 
dations like  the  one  perpetrated  on  the  plaintiff,  and 
yet  we  have  heard  of  no  case  in  which  the  princir 
pies  of  law  governing  inn-keepers  have  been  ex- 
tended to  steamboat  owners,  except  in  the  case  un- 
der consideration.     The  chancellor,  regarding  the 
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Vandbrpool. 
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garded and  held 
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bilities of  com- 
mon carriers; 
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•ponsible  to  paa 
sengers  for  the 
loss  of  their 
wearing  apparel 
which  they  car- 
ry abont  their 
person,  and  not 
deliyered  to  the 
officers  of  the 
boat  M  baggage 
for  safe  keeping 


safety  of  the  traveling  community  of  the  highest  im* 
portance,  and  judging  that  reason  and  propriety  re-- 
quired  that  steamboat  owners  should  be  held  respon- 
sible in  cases  like  this,  determined  that  the  defend- 
ant  should  pay  the  plaintiff  for  his  loss.  But  altho* 
we  concur  with  the  chancellor  in  the  importance  of 
the  subject,  and  think^tiat  there  are  many  good  xeas- 
sons  why  the  responsibility  of  the  owners  of  steam- 
boats should  be  enlarged,  we  know  of  no  principle 
of  the  common  law  which  will  authorize  a  recovery 
in  this  case,  and  we  have  no  statute  upon  the  sub- 
ject. We  do  not  feel  authorized,  therefore,  in  the  ab- 
sence of  any  statutory  regulations,  and  any  common 
law  authority  upon  the  subject,  to  establish  a  new 
rule  and  apply  a  new  principle,  but  think  that  the 
matter  is  one  peculiarly  of  legislative  cognizance. 

Steamboat  owners  are  regarded  as  common  car- 
riers, and  are  subject  to  the  well  established  princi- 
ples governing  their  responsibilities ;  and  we  are  not 
aware  of  any  principle  by  which  common  carriers 
can  be  held  responsible  for  the  wearing  apparel  of 
the  passenger,  or  his  money  which  he  carries  upon 
his  person,  and  which  is  under  his  own  immediate 
care  and  control.  When  such  things  are  made  bag- 
gage, and  are  delivered  to  the  owners  or  their  agents, 
the  rule  fs  different,  and  their  responsibility  is  regu- 
lated by  the  established  rules  in  reference  to  the  bag- 
gage  of  passengers. 

The  fact  that  the  lock  was  out  of  order,  and  that 
this  was  made  known  to  a  servant,  cannot,  in  our 
opinion,  make  the  boat  responsible  as  a  common  car- 
rier— the  plaintiff  choosing  to  retain  the  articles  un- 
der his  own  care,  instead  of  delivering  them  into  the 
care  and  custody  of  the  officers,  especially  as  the 
conduct  and  declarations  of  the  plaintiff  were  cal- 
culated to  invite  the  depredations  committed  upon 
him. 

Wherefore  the  judgment  is  reversed,  and  the  cause 
remanded  that  the  petition  may  be  dismissed. 
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Carr  and  Wife  vs.  Estill.  Caee  25. 

APPEAL   FROM   FAYBTTE   CIRCUIT.  PxT.Ea. 

A  testator  devised  "to  Mary  Baker  Didlake  and  her  children"  a  tract 
of  land;  at  the  time  of  the  devise,  the  devisee,  Mary,  had  no 
children;  she  afterwards  had  one  child:  Held,  that  Mary  B.  Did- 
lake took  an  estate  for  life,  and  the  child  the  remainder. 

The  facts  of  the  case  are  fully  stated  in  the  opin- 
ion of  the  court. — Rep. 

Robinson  ^  Johnson  and  C  D.  Carr  for  appellants — 

The^laose  of  the  will  out  of  which  this  controver- 
sy arises  is  in  these  words:  "All  the  remainder  of  my 
property,  real  and  personal  and  mixed,  I  now  have, 
or  may  have,  or  may  be  coming  to  me,  of  every  kind 
and  description,  I  give  to  my  beloved  wife  to  do  with 
as  she  pleases,  except  the  land  I  now  own;  that  part 
or  parcel  where  my  house  sets,  together  with  the 
portion  cut  off  by  the  turnpike  and  adjoining  George 
Clark's,  I  bequeath  to  Amanda  F.  Estill,  and  at  her 
death  to  her  son,  Robert  P.  Estill;  and  the  remainder, 
which  includes  the  Nicholas  tract,  which  I  bought  of 
him,  together  with  the  portion  cut  off  by  the  'Dudley 
tract,  by  the  turnpike  and  the  Bryant's  road,  I  be- 
queath to  Mary  Baker  Didlake  and  her  children." 
•  At  the  death  of  the  testator,  Mary  B.  Didlake  was 
an  infant,  unmarried.  *  She  subsequently  married  G. 
D.  Carr,  and  had  one  child. 
The  appellants  contend  that  an  estate  in  fee  pass- 
.  ed  by  the  devise  to  Mary  Baker  Didlake — 

Ist.  Because  by  the  legal  import  of  the  words  used 
by  the  devisor  ^n  estate  tail  was  created,  which  by 
force  of  the  statute  is  converted  into  an  estate  in  fee 
simple.  It  was  conceded  by  court  and  counsel  in 
the  court  below,  that  the  word  children  have  been, 
and  must  necessarily  be,  construed  to  mean  the  same 
thing  as  heirs  or  issiie;  and  a  long  list  of  English  au- 
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Cars  &  WiF»     thorities  might   be  cited  to  establish  the  proposition 
Estill.         that  a  devise  to  a  man  "and  his  children,  or  the  chil- 
""  dren  or  the  issue  of  his  body,"  will,  if  he  had  no 

children  at  the  time,  vest  him  with  an  estate  tail. 
The  court  is  referred  to  the  leading  cases.  {FieicTs 
case,  6  Tenn.  Rep.,. 17;  8  TeTm,  Rep,, per  Butler  Judge; 
Fern  on  Contingent  Remainder,  202,  and  notes,  3  Am. 
from  Sih  London  ed.i  by  Bvikr.)  In  1  Vezy,20l,  Lord 
Hardwicke  says,  that  "children  bear  a  co-extensive 
sense  with  issue."  (2  Black.  Cam.,  page  45,  Tiole  20; 
lb.,  381,  note  22,  and  authorities  there  cited.) 

In  Cruise  Digest,  4  Am.  ed.,  by  Huntington,  title  38» 
chap.  12,  page  258,  vol.  6,  sec.  27,  we  find  the  following: 
That  "where  lands  are  devised  to  A  and  his  children^ 
or  to  A  and  his  issuje,  A  having  no  children  at  the 
time,  A  wil)  take  a^  estate  tail,  because  it  is  clearly 
the  intention  of  the  testator  not  to  give  A  an  estate 
for  life  only,  but  that  his  children  should  be  benefit- 
ed by  the  devise,  and  tbey  cannot  take  u»  imoiedi-- 
ate  devisees  iK)t  being  in  esse  at  the  death  of  the  tes- 
tator»  nor  c|in  tbey  titke  by  way  of  remainder,  tho 
4eyise  being  imm^diajte."  Besides  these  English 
caseS)  the  following  American  authorities  lire  refer- 
red ifcp:  1  Pick.  147;  8  lb.  360;  3  Searg.  Sf  Rawle,  470; 
fioper  on  Leg.,  I  Am*  from  3  London  ed.,  chap.  2,  sec. 
k,page  69.  Such  is  the  contraction  of  the  devise  at 
common  law,  or  "as  the  law  aforetime  was,"  in  the 
language  of  our  ^atute  docking  entails. 

There  is  no  intention  shown  in  any  part  of  the 
win  to  give  Mrs.  Carr  less  than  a  fee  in  the  land. 

The  rule  in  Shelby's  case  has  nothing  to  do  with 
the  constriaction  of  this  devise;  but  it  should  be  con- 
strued in  view  of  the  rules  of  construction  of  legal 
instruj^ientB  in  England,  Virginia  and  Kentucky 
at  the  date  of  the  act  of  1796 ;  and  for  those  rules  of 
construction  the  court  is  referred  to  the  leading  cases 
in  Virginia  of  HiU  vs.  B%rro$jos,  and  Tai$  vs.  Tolly^  3 
CalPs  Rep. 

2.  We  maintain  that  upon  a  fair  construction  of  the 
whole  will,  tjiie  testator  shows  a  clear  intention  to 
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pass  a  fee  simple  estate  on  the  land.  The  words  Cxm  &  Wife 
child  or  children  in  England  are  not  so  apt  or  strong  Ebtill. 
as  words  of  limitation  as  the  word  lieirs.  This  was 
the  result  of  the  law  of  primogeniture,  but  in  Ken- 
tucky an  old  statute  and  the  Re\  ised  Statutes  use  the 
word  children  or  child  in  lieu  of  the  word  heirs  or  A«r, 
in  the  statute  of  descent  and  distribution,  and  all  the 
children  are  heirs.  It  is  clearly  inferable  that  in  this 
clause  the  testator  intended  to  use  the  word  children  as 
meaning  the  same  as  heirs.  This,  as  has  been  deci- 
ded in  the  case  of  Lackland  vs,  Downifig^s  heirs,  11  B. 
Man.,  32,  that  a  devise  to  A  and  his  children  forever 
passed  a  fee  simple. 

It  is  to  be  observed  that  the  testator  makes  no  de- 
vise over  of  the  estate,  in  case  of  a  failure  of  chil- 
dren of  the  devisee .  And  there  is  no  residuary  clause 
in  the  will  or  any  of  the  codicils,  making  any  provi- 
sion for  a  reverting  or  falling  back  of  the  estate,  or 
any  part  of  it,  which  was  devised.  The  testator 
clearly  intended  to  dispose  of  his  whole  estate. 

The  testator  had,  by  appropriate  words,  disposed 
of  another  part  of  his  estate  in  the  way  which  the 
appellee  insists  that  this  shall  pass,  viz:  that  to  Mrs. 
Estill  and  at  her  death  to  her  son,  Robert  Clifton  Es- 
till, showing  that  he  knew  what  were  the  appropri- 
ate words  to  be  used  to  pass  an  estate  for  life,  with 
remainder  over.  And  it  is  fair  to  presume  that  if  he 
intended  only  to  pass  a  life  estate  to  the  devisee  with 
remainder  to  her  children,  he  would  so  have  express- 
ed himself. 

If  the  words  her  children  were  stricken  out,  and  the 
words  her  heifs  substituted,  would  the  court  hesitate 
to  say  that  a  fee  passed?  We  suppose  not.  We 
think  the  Circuit  Court  erred  in  its  construction  of 
the  devise. 

No  brief  for  appellee  on  file. 
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Caiui  k  WifB     Jadge  Cbsnbbaw  d<)liyered  the  opinion  of  the  Court. 

Estill.  Clifton  R.  Ferguson,  on  the  28tb  day  of  Septem- 

October  15.  ^^^>  1847,  made  a  will  by  which  he  devised  "to  Mary 
Baker  Didlake  and  her  children,"  a  tract  of  land  in 
the  county  of  Fayette.  At  the  time  of  this  devise, 
the  devisee  was  unmarried,  and  without  children. 
She  has  since  married  and  has  one  child,  and  her 
husband,  Carr,  having  sold  the  land  to  Estill,'and  his 
wife  being  willing  to  unite  with  him  in  conveying 
the  land,  the  question  is  presented  whether  Cair 
and  wife  can  convey  an  absolute  fee  simple  estate 
in  the  land  to  the  purchaser. 

It  is  stated  in  Powell  on  Devises^  494,  as  a  rule  of 
construction  in  England  that  where  lands  are  devis- 
ed to  a  person  and  his  children,  and  he  has  no  chil- 
dren at  the  time  of  the  devise,  the  parent  takes  an 
estate  tail.  By  our  law  an  estate  tail  is  converted 
into  a  fee  simple ;  so  that  this  rule  of  construction 
would  give  to  Mary  Baker  Didlake  an  absolute  fee 
in  the  land,  and  any  children  which  she  might  there- 
after have  would  be  cut  off,  and  could  take  no  inter- 
est under  the  devise.  This  English  rule  of  construc- 
tion was  adopted  in  order  to  effectuate  the  intention 
of  the  testator.  For,  as  it  is  said,  "the  intent  is  man- 
ifest and  certain  that  the  children  should  take,  and 
as  immediate  devisees  they  cannot  take,  because 
they  are  not  in  rervm  Jiatura,  and  by  way  of  remain- 
der they  cannot  take,  for  that  was  not  his  intent,  for 
the  gilt  is  immediate,  and  therefore  such  words  shall 
be  taken  as  words  of  limitation."  Now,  although, 
the  words  abstractly  and  literally  import  an  immedi- 
ate gift,  not  only  to  the  devisee  in  esse  but  to  his  or  her 
children  also ;  yet  if  there  be  no  children  at  the  time, 
does  it  necessarily  follow,  as  seems  to  have  been 
supposed,  that  it  was  not  the  testators  intent  that  the 
children  should  take  by  way  of  remainder?  We 
think  not.  But  whatever  may  have  been  the  legit- 
imacy of  such  a  conclusion  in  England,  where  in 
general  more  precision  and  particularity  were  ob- 
served in  the  creation  of  remainders  than .  in  thu 
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country,  we  are  of  opinion,  that  with  us  it  does  not  Cam  &  Wi»t 
necesBarily  follow,  that  becauBe  the  words  literally  Esnix. 
and  abstractly  import  an  immediate  gift,  it  was  not  * 
the  intention  of  the  testator  to  give  a  remainder  in- 
terest to  the  children.  In  general,  the  word  "chil- 
dren" is  a  word  of  purchase  and  not  of  limitation, 
and  as  it  was  acknowledged  by  the  jurists  of  Eng- 
land that  the  word,  in  its  present  connection,  mani- 
fested a  certain  intent  on  the  part  of  the  testator, 
that  the  children  should  take  under  the  devise,  and 
as  they  would  do  so  there,  if  the  word  were  con- 
strued to  be  a  word  of  limitation,  and  not  a  word  of 
purchase,  it  was  natural  and  easy  for  the  English 
judges  to  make  an  exception  to  the  general  accepta- 
tion of  the  words,  and  so  construe  it  as  to  render  the 
estate  devised  an  estate  tail;  and  as  this  was  a 
convenient  mode  of  giving  effect  to  the  intention  of 
the  testator,  the  courts  of  England  adopted  it,  with- 
out perhaps  bestowing  much  consideration  on  the 
question,  whether  the  testator  might  not  have  intend- 
ed to  give  a  life  estate  to  the  person  in  esse,  remain- 
der to  the  children,  which  might  equally  have  effect- 
uated his  intention.  However  this  may  be,  it  is 
clear  that  they  adopted  their  rule  of  construction  to 
promote  the  intention  of  the  testator.  And  our  law 
having  converted  estates  tail  into  absolute  fee  sinqjle 
estates,  it  is  equally  clear  that  if  we  adopt  the  same 
rule  of  construction,  the  acknowledged  intention  will 
be  frustrated  and  defeated,  as  the  children  could 
then  take  nothing  under  the  devise.  In  order, 
therefore,  to  effectuate  the  acknowledged  and  mani- 
fest intent  of  the  testator,  it  is  obvious  that  a  differ- 
ent rule  of  construction  must  be  resorted  to  in  this 
state. 

It  has  been  observed  that  the  words  of  the  devise,  ^  teetatopde- 
abstractly  and  literally,  import  an  immediate  gift  J««d  %*i^^ 
not  only  to  the  devisee  in  being,  but  to  those  not  in  and  her  chil- 
being.  But  there  being  no  children  m  esse  at  the  fiJ^'^ATlhe 
time  of  the  devise,  it  could  not  have  been  the  inten-  time  of  the  de- 
tion  to  give  an  immediate  estate  to  them,  for  that  Mary,  had  no 
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were  impossible.  And  as  the  words  of  the  devise, 
as  conceded  by  all  the  anthorities,  manifest  a  clear 
intent  that  the  children  shall  take,  the  only  consist- 
ent and  rational  construction  is,  that  the  testator  in- 
tended the  devisee,  in  being  at  the  time,  should  take  a 
life  estate,  remainder  to  the  children.  A  slight  change 
in  the  phraseology  of  the  devise  will  manifest  the 
propriety  of  this  construction.  Suppose  the  testator 
had  used  the  words,  '^toMary  Baker  Didlake  and  the 
children  she  may  bear,"  (which  was  obviously  his 
meaning,)  would  it  not  be  clear  that,  as  there  were 
no  children  in  being  at  the  time,  and  might  not  be 
at  his  death,  he  intended  to  vest  an  immediate  estate 
in  Mary  Baker,  and  a  future  one  in  her  children. 

It  necessarily  results  that  as  the  children  must  take 
under  the  devise,  if  etfect  is  given  to  the  intent,  and 
as  it  is  impossible  for  them  to  do  so  in  presently  they 
must  take  in  juturo.  The  reason  of  the  English 
rule  of  construction  failing  in  this  state,  the  rule  it- 
self must  fail,  and  the  necessity  is  imposed  upon  us 
of  resorting  to  a  different  rule  of  construction  to  car- 
ry out  the  intention  of  the  testator.  And  the  con- 
struction which  we  have  given  to  the  words  of  the 
devise  is,  as  it  appears  to  us,  rational  and  natural. 
The  mother,  and  also  the  children  she  might  have, 
being  objects  of  the  testator's  bounty,  and  there  be- 
ing no  children  in  esse  at  the  time  of  the  devise,  who 
could  take  jointly  with  the  mother  according  to  the 
literal  import  of  the  devise,  we  conclude  that  the  in- 
tent was  to  give  the  mother  a  life  estate,  and  the  re- 
mainder to  the  children. 

Wherefore,  the  judgment  is  affirmed. 
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Westbbn 

POLLAIO. 


Weetem  V3>  Pollard. 

APPEAL    FROM   CHRISTIAN    CIRCUIT. 

1.  The  abBence  of  any  stipulatioD  in  a  note  giTen  for  the  hire  of  a 
filavei  as  to  the  business  about  whioh  the  slave  is  to  be  employed, 
leaves  that  fact  open  to  the  latroduction  of  parol  prooi  to  show 
how  the  slave  was  to  be  employed.  (J^ey  v$.  WtiUon,  1  Starkie 
RfporU,  267.) 

S.  To  nstruct  a  jury  that  "evideace  of  oonversatioos  between  the 
witness  and  the  party  alone,  uncorroborated  by  other  proof  or  cir- 
cumstances, was  the  weakest  testimony  held  competent  by  law:" 
Held,  to  be  improper,  and  a  cause  of  reversal  where  there  was  oth- 
er corroborating  evidence  and  circumstances. 

3.  The  fact  that  the  hirer  of  a  slave  saw  him  in  the  performance  of  a 
particular  kind  of  service,  without  objection,  tended  to  show  that 
such  service  was  contemplated  at  the  time  of  hiring. 

The  facts  of  the  case  are  stated  in  the  opinion  of 
the  court.     Rep, 

Robert  McKee  for  appellant — 

The  court  erred  in  giving  the  first  instruction  to 
the  jury.  There  were  other  facts  and  circumstances 
proved  to  corroborate  the  evidence  of  the  conversa- 
tions of  the  plaintiff,  and  repeated  conversations  to 
the  same  purport,  and  their  weight  greatly  increas- 
ed. {CcUyer  vs.  Lcmgford's  admW,^  1  Marshall^  237.) 
Additional  force  was  given  to  the  statements  proved 
by  the  silence  of  the  plaintiff  when  he  saw  the  boy 
employed  at  the  mill- 

The  second  instruction  involves  the  law  arising 
upon  a  general  contract  of  hiring ;  it  is  not  thought 
necessary  to  remark  upon  it. 

The  third  instruction,  taken  in  connection  with  tiie 
first  and  second,  is  misleading,  and  should  not  have 
been  given. 

The  fourth  is  arbitrary  and  erroneona.  There  wa« 
no  evidence  of  a  re-hiring,  consequently  no  concla* 
sion  should  have  been  based  upon  a  re-hiring.  And 
from  the  wording  of  the  instruction  the  jury  might 
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WssTiMi  and  would  be  mislead,  by  its  terms,  to  find  against 
PoiTaid.  ^^^  appellant,  if  they  believed  the  slave  was  em- 
ployed  out  of  the  state.  But  there  is  still  a  more 
gross  error  in  saying  to  the  jury  that  the  silence 
and  passiveness  of  the  appellee,  when  he  saw  the 
slave  employed  at  the  mill  in  the  state  of  Tennessee, 
did  not  amount  to  an  acquiescence  in  the  act  of  ap- 
pellant in  emyloying  him  there.  The  silence  of  ap- 
pellee, under  the  circumstances,  was  a  pregnant  cir- 
cumstance, not  only  evidence  of  acquiescence  but  of 
the  fact  that  the  slave  had  been  hired  for  that  partic- 
ular business,  and  the  jury  should  have  been  so  in- 
formed. 

The  ruling  of  the  court  in  regard  to  the  admission 
of  parol  testimony  to  show  that  the  boy  was  hired 
for  the  service  at  which  he  has  employed,  was  cor- 
rect. 

But,  for  the  reasons  suggested,  we  ask  a  reversal. 

B.  4*  J-  Monroe,  on  the  same  side — 

The  recovery  in  this  case  is  not  justified  by  the  ev- 
idence for  the  following  reasons  : 

1.  The  weight  of  the  testimony  clearly  shows  that 
the  boy  was  hired  with  a  full  knowledge,  on  the  part 
of  the  appellee,  that  he  was  to  be  employed  about 
the  mill,  and  at  the  place  where  he  was  employed 
when  he  came  to  his  death. 
2.  It  is  denied  that  the  business  in  which  the  boy  was 
employed  was  of  that  hazardous  character  which 
should  render  the  appellant  responsible.  A  negro  is 
supposed  to  have  judgment  and  discretion,  and  that 
he  will  exercise  it  for  his  own  preservation.  (Swi- 
gert  vs.  Graham,  7  B,  Monroe,  663.)  This  case  is 
analogous  to  the  case  under  consideration. 

The  court  erred  in  its  instructions  to  the  jury.  The 
first  instruction  should  not  have  been  given  because 
the  facts  of  the  case  did  not  justify  it ;  there  were 
corroborating  facts  and  circumstances  to  sustain  the 
evidence  given  of  the  statements  of  the  appellant 
given  to  the  jury. 
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The   second  instruction  was  misleading.     Stress       Westben 
was  laid  upon  the  fact  that  the  boy  was  employed       Pollabd. 
out  of  the  state,  in  the  state  of  Tennessee,  a  short 
distance  across  the  line;  such   fact  constituted  no 
ground  for  recovery ;  and  moreover  the  proof  show-  ^. 

ed  that  appellee  saw  him  there  at  work,  and  in  pres- 
ence of  the  appellant,  and  signifiecf  no  disapproba- 
tion  of  it. 

A  similar  objection  exists  to  the  fourth  instruction* 

A  reversal  is  asked. 

Morehead  6f  Brawn  for  appellee- 
It  is  urged  by  appellant  that  the  judgment  is  not 
warranted  by  the  evidence.  To  this  we  reply,  that 
the  jury  were  the  proper  judges  of  the  evidence,  as 
well  of  its  weight  as  of  its  credibility,  and  the  judge 
who  decided  the  case  thought  the  jury  decided  cor- 
rectly. The  rule  of  law  on  this  subject  is  plain  and 
well  established.  It  has  been  well  remarked  by  a 
learned  judge,  in  speaking  of  granting  new  trials 
because  the  verdict  is  contrary  to  evidence,  that  the 
power  ought  to  be  exercised  with  jealous  caution, 
for,  adds  he,  "if  we  do  not  agree  exactly  with  the 
jury  we  are  too  apt  to  overlook  their  discretion  be- 
tween a  plain  and  a  doubtful  deviation,  and  thus  to 
invade  the  province  of  the  jury.-'  It  is  not  suffi- 
cient if  the  judge  might,  as  a  juror,  have  given  a 
different  verdict.  On  this  subject  the  court  is  refer- 
red to  the  case  of  Randolph  vs.  HUl,  7  Leigh,^  390. 

The  merits  of  the  case  are  with  the  appellee. — 
The  contract  for  hire  was  made  in  Kentucky ;  both 
parties  lived  in  the  same  place,  and  the  hiring 
was  general.  The  legal  effect  of  such  a  hiring  is 
that  the  slave  be  employed  in  such  business  as  in- 
volved only  ordinary  risk  of  life  and  health.  It 
could  not  have  been  in  the  contemplation  of  the  par- 
ties that  the  slave  should  be  taken  to  another  state, 
and  there  employed  in  a  hazardous  business.  It  was 
decided  in  the  case  of  Seay  vs.  MarkSy  M8S.  opinion^ 
Alabama^  and  here  filed,  that  if  the  hiring  be  general, 
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by  which  the  hirer  becomes  entitled  to  employ  the 
slave  in  any  common  or  ordinary  service,  and  he  en- 
gages him  in  a  business  attended  with  extraordinary 
peril,  such  as  could  not  be  presumed  to  be  in  the  con- 
templation of.  the  parties  at  the  time  of  hiring,  or 
hire  him  to  another  to  be  engaged  in  a  hazardous 
business,  and  he  is  killed  while  thus  employed,  even 
by  inevitable  accident,  the  owner  is  entitled  to  re- 
cover. If  the  slave  be  improperly  employed  it  is 
wholly  immaterial  so  far  as  the  rights  of  the  owner 
are  concerned,  how  the  injury  or  destruction  is 
brought  about. 

In  8  heights  Va.  Reports  it  is  held  that  the  hirer  is 
bound  to  use  the  slave  according  to  the  fair  under- 
standing of  the  parties  when  hired.  A  slave  cannot 
be  hired  in  Kentucky,  and  without  any  agreement  to 
that  effect  taken  to  a  sugar  or  cotton  plantation  in 
the  south.  In  the  case  of  Miller^  Sfc.  vs.  Ballard  the 
court  divided  in  the  opinion,  and  the  effect  was  the 
afHrmance  of  the  judgment  below.  But  in  that  case 
the  question  was  as  to  what  was  the  fair  understand- 
ing of  the  parties  resulting  from  the  nature  of  the 
hiring.  In  that  case  the  hiring  was  on  a  steamboat 
— here  it  was  a  general  hiring,  and  the  effect  ia 
determined  by  judicial  construction. 

The  evidence  conducing  to  prove  that  the  owner 
saw  his  slave  at  the  mill,  on  Red  river,  and  did  not 
object  to  it,  can  make  no  change  in  the  original  con- 
tract of  hiring,  besides  he  did  not  see  him  engaged 
in  any  perilous  employment.  The  price  for  which 
he  was  hired  shows  that  it  was  intended  he  should 
be  so  employed. 

It  is  insisted  that  the  judgment  ought  not  to  be  dis- 
turbed. 


October  17.  Judge  Simpson  delivered  the  opinion  of  the  Court. 

This  action  was  brought  by  the  owner  of  a  slave 
to  compel  the  hirer  to  pay  for  him  on  the  ground 
that,  by  the  contract  of  hiring,  the  slave  was  to  be 
employed  only  in  such  service   as  would  not  expose 
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him  to  extraordinary  danger  or  risk  of  health  or  life,        Wbswiw 
and  that,  in  violation  of  this   agreement  of  the  par-        Pollaed. 
ties,  the  hirer  had  employed  him  in  rafting  or  float- 
ing  saw-logs,  a  business  involving  great  risk  and 
danger  to  both  health  and  life,  and  that  the  slave, 
whilst  thus  employed,  was  drowned. 

The  defendant  contended  that  he  hired  the  plave 
for  the  express  purpose  of  working  at  his  mill ;  that 
such  was  the  agreement  and  understanding  of  the 
paities  at  the  time  the  ccmtract  was  made  ;  and  that 
without  any  negligence  or  fault  on  his  part  the  slave 
was  accidently  drowned,  whilst  engaged  in  the  very 
service  contemplated  by  the  parties  at  the  time  he 
was  hired. 

The  only  writing  executed  at  the  time  of  the  hiring 
was  a  note  which  was  given  by  the  hirer,  in  the  us- 
ual form,  for  the  payment  of  the  hire  at  the  end  of 
the  year,  and  which  also  contained  a  promise  to  fur- 
nish the  slave  with  usual  and  customary  clothing  du- 
ring the  time  for  which  hewas  hired. 

It  is  contended  that  this  writing  contains  the  con- 
tract of  the  parties,  and  that  parol  testimony  is  in- 
admissible to  enlarge  its  terms,  or  to  avoid  its  legal 
effect. 

If  the  writing  can  be  regarded  as  containing  the 
contract  of  the  parties,  with  respect  to  the  manner 
in  which  the  slave  was  to  be  employed  during  the 
term  for  which  he  was  hired,  then  this  doctrine  will 
no  doubt  apply,  and  parol  evidence  of  any  other 
agreement  inconsistent  with  it  is  not  admissible. 

The  only  ground,  however,  upon  which  such  an  ef- 
fect could  be  given  to  it,  is  that  the  omission  to  ex- 
press in  it  the  service  in  which  the  slave  was  to  be 
employed,  furnishes  conclusive  evidence  there  was 
no  agreement  on  the  subject,  and  that  in  the  absence 
of  such  an  agreement  by  the  parties,  the  hirer  is  on- 
ly authorized  to  employ  the  slave  in  such  service  as 
slaves  are  ordinarily  engaged  in,  and  which  is  not 
attended  with  extraordinary  risk  or  peril  to  his  life 
or  health. 
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Wbbtewi;         The  writing  does  not,  according  to  ita  import,  con- 


M. 


Pollard.  tain  the  whole  agreement  of  the  parties — it  merely 

1.  The  abeence  regulates  the  time  of  hiring  and  the  rate  of  pay- 

of  any  stipuia-  ment.     It  is  not  usual  in  a  note  for  the  hire  of  a 

ffWen   for   the  slave  to  State  how,  or  in  what  manner,  the  slave  is 

aa'lo^^the^inwi-  ^  ^®  employed ;  indeed  we  cannot  say  that  it  is  ever 

neBsaboui which  done,  and  yet  slaves  are  frequently  hired  for  some 

be*  *  employed,  special  and  particular  employment.     The  silence  of 

leaves  that  fact  the  note  on  the  subject  does  not,  therefore,  in  our 
open  to  the  m-         .    .  _         •',  _    , 

troductionofpa  opmion,  prove  that  there  was  no  agreement  of  the 
rol^pMf^toshow  parties  with  respect  to  the  business  at  which  the 
was  to  be  em-  slave  was  to  be  employed  during  the  time  for  which 
Sf?^Vattan;  *i  ^®  was  hired;  and  as  this  part  of  the  agreement  was 
SKorArieA.,  267.)  ^Qt  committed  to  writing  it  may  be  proved  by  parol 
testimony.  This  view  is  sustained  by  the  case  of 
Jeffrey  vs.  Walton,  1  Starkie^s  Reporty  267,  which  was 
an  action  brought  for  not  taking  care  of  a  horse 
which  the  defendant  had  hired  of  the  plaintiff.  At 
the  time  of  the  hiring  the  following  memorandum 
was  made :  "Six  weeks  at  two  guineas.  William 
Walton,  Jun."  Lord  Ellenborough  treated  it  as  a 
contract  incomplete  on  its  face,  and  admitted  parol 
evidence  that  the  defendant,  at  the  time  of  the  hir- 
ing, agreed  to  be  responsible  for  all  accidents.  The 
writing  in  that  case  expressed  the  time  of  hiring  and 
the  rate  of  payment,  but  was  silent  as  to  the  man- 
ner in  which  the  horse  was  to  be  used,  and  as  to  who 
was  to  sustain  the  loss  if  one  should  result  from  ac- 
cidents, and  yet  the  court  held  that  it  was  competent 
for  the  plaintiff  to  give  in  evidence  suppletory  mat- 
ter as  part  of  the  agreement.  The  Supreme  Court 
of  Alabama  seems  to  have  established  a  different 
doctrine,  {Nave  vs.  Barry  et  el,,  22  Maibama  Reports^ 
382,)  and  to  have  held  that  where  the  note  for  the 
hire  is  silent  as  to  the  manner  in  which  the  slave  is 
to  be  employed,  the  contract  of  hiring  must  be  con- 
sidered as  general  in  its  terms,  and  as  only  author- 
izing the  bailee  to  employ  the  slave  in  any  business 
to  which  slaves  are  ordinarily  put,  and  which  is  not 
attended  with  extraordinary  risk  or  peril  to  his  life 
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or  health.     But  this  is  giving  an  effect  to  the  note  to        Westmk 
which,  in  our  opinion,  it  is  not  entitled,  and  constru-        Pollard. 
ing  it  to  embrace  that  part  of  the  contract  which  is 
seldom,  if  ever,  included  in  it  by  the  parties. 

The  defendant  was  allowed,  by  the  court  below, 
to  introduce  testimony  to  show  that  the  slave  was 
hired  to  work  at  his  mill ;  and  that  such  was  the  un- 
derstanding of  the  parties  at  the  time  of  the  hiring. 
To  establish  this  fact  he  proved  statements  of  the 
plaintiff  to  the  effect  that  the  slave  had  been  hired  to 
him  for  that  purpose ;  and  he  also  proved  that  the 
plaintiff  had  been  at  the  defendant's  mill  and  saw 
the  slave  at  work  there  before  he  was  drowned,  and 
made  no  objection  to  his  being  engaged  in  that  busi- 
ness. 

The  court,  at  the  instance  of  the  defendant,  in-     s.  To  instruct 

Btructed  the  jury  "that  evidence  of  conversations  be-   *dJ^^*oV  con" 

tween  the  witness  and  the  party  alone,  uncorrobora-   vereations    b©. 

ted  by  other  proof  or  circumstances,  was  the  weak-  neBsandthemw 

est  testimony  held  competent  by  law."     This  instruc-  ^t^^^^tSd"*  b 

tion  was  inapplicable  in  the  present  case.     There  other  proof  or 

was  other  proof  tending  to  corroborate  the  evidence   was^^wwSkSt 

of  such  conversations.     Evidence   of  conversations  *««timoiiy  held 

which   had  been  held  with  the  plaintiff  on  two  or  law:"  Held,  to 

three  different  occasions,  one  of  which  was  deposed  J®^  caas^of're- 

to  by  two  witnesses,  was  introduced  upon  the  trial ;  verBal      where 

and  in  addition  to  this  the  silence  of  the  plaintiff,  corroborating 

when  he  was  at  the  defendant's  mill,  was  relied  on  «7»denco     and 

aremnstaDcefl. 
as  corroborating  proof.     Under  these  circumstances 

this  instruction  was  not  only  inapplicable,  but  was 
misleading  in  consequence  of  its  tendency  to  weak- 
en and  diminish  the  force  and  effect  of  the  defend- 
ant's testimony. 

The  court,  at  the  instance  of  the  plaintiff,  also  in- 
structed the  jury  that  if  the  defendant,  after  the  hir- 
ing of  the  slave,  employed  him  in  unusal  and  haz- 
ardous services,  in  which  he  was  lost  or  killed,  and 
such  acts  or  conduct  on  the  part  of  the  defendant 
came  to  the  knowledge  of  the  plaintiff,  while  the 
slave  was  00  employed,  and  he  remained  silent  or 
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Wmtewi       passive,  the  defendant  himeelf  making  to  plaintiff  no 

PoixARD.       communication  of  what  he  had  done  in  reference  to 

■  |;he  said  slave,  such  silence  or  passiveness  under  such 

circumstances,  did  not  amount  to  an  acquiescence  in 

the  conduct  or  acts  of  the  defendant. 

The  idea  which  was  intended  to  be  presented  to 

tha^ih^re^^of  *^®  ^^^  ^^  ^^^^  instruction  is  not  very  clear,  but  as 
a  slave  saw  him  proof  had  been  introduced  that  the  plaintiff  had  been 
mance^o/^apap"   ^^  ^^^  defendant's  mill,  and  had  seen  the  slave  at 

iicuiar  kind  of  work  there,  and  made  no  objection  to  his  being  thus 
serrice,  withoat  .         i       ,      .  .  ,  i    i 

objection,  tend-   employed,  the  mstmction  must  be  regarded  as  ap- 

MchBe^^Ie*^   plying  tp  tf^is  fact,  and  as  containing  the  proposition 

contemplated  at  that  such  silence  or  passiveness  on  the  part  of  the 
the  time  of  hir-      i>*/t*i*i  .  .1 

.log.  plaintitr  did  not  amount  to  an  acquiescence  m  the 

conduct  of  the  defendant,  and  consequently  did  not 
tend  to  prove  that  the  slave  was  hired  under  an 
agreement  between  the  parties  that  he  was  to  be  em- 
ployed in  that  service.  If  such  be  tji.e  meaning  of 
the  instruction,  and  we  think  it  must  have  been  so 
understood  by  the  jury,  it  was  evidently  incorrect. 
The  silence  of  the  plaintiff  on  the  occasion  refen^ed 
to,  did  tend  to  prove  his  acquiescence  in  the  act  of 
the  defendant  in  employing  the  slave  at  his  mill,  and 
also  tended  to  prove  that  such  eniploytment  was  con- 
sistent with  the  contract  of  hiring.  The  only  circum- 
stance referred  to  in  the  instruction  which,  if  believed 
by  the  jury,  was  to  render  the  silence  of  the  plain- 
tiff so  inoperative  that  it  should  not  be  evidence 
against  him,  was  the  failure  of  the  defendant  to  com- 
municate to  him  the  service  in  which  the  slave  was 
engaged.  But  the  necessity  of  such  a  communica- 
tion is  not  perceived  when  the  plaintiff,  the  defend- 
ant being  present,  had  himself  seen  the  slave  at  work 
at  the  mill,  and  made  no  objection  on  that  account 
to  the  conduct  of  the  defendant.  This  instruction 
was  therefore  also  misleading  and  erroneous. 

Wherefore  the  judgment  is  reversed,  and  cause  re- 
manded for  a  new  trial  and  further  proceedings  con- 
sistent with  this  opinion. 
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Coif*OT.        the  price  of  $300,  to  be  paid  for  when  Jacob  Good- 
Bhousi.        night  was  elected  and  chosen  sheriff  of  Boyle  coun- 
ty. 

Demurrers  being  filed  and  sustained  to  each  of 
the  foregoing  indictii>ents,  the  commonwealth  has  ap- 
pealed to  this  court. 

J.  Harlan^  Attorney  Ckneral,  for  the  Commonwealth — 

The  questions  arising  in  th^se  cases  b^ing  the 
same,  wiU  be  presented  together. 

The  act  to  pf  event  the  pernicious  p^a<itf6e  of  bet- 
ting on  elections  was  passed  March  G,  1854.  {Ses. 
ActSy  1853-^,  page  72.)  Whether  the  averments  in 
these  presentments  are  safiicient  to  bring  the  cases 
within  the  meaning  of  that  act  is  the  question  for 
the  court  to  decide. 

Nob.  1  and  2  were  sales  made,  to  be  paid  for  when 
Doneghy  w^as  elected  sheriff.  Is  hot  that  one  mode 
of  betting  on  the  result  of  the  election  ?  Shouse 
bets  his  black  cloth  against  the  money  of  Sneed  and 
6f  Talboti  f f  Doneghy  was  elected  Sho'use  was  to 
be  paid  for  his  cloth,  otherwise  not.  The  value  of 
the  cloth  #as  the  stake  in  each  citoe,  amd  the  elec- 
fton  determined  the  result. 

No.  3  is  a  sate  by  Mock  to  Shouse,  of  a  horse 
worth  $150  for  $300,  if  Goodnight  wtfs  elected  sher- 
iff of  fioyl^.  W^  have  a  right  to  pi'esuihe  that  Eton- 
eghy  and  Goodnight  were  the  candidates  for  the 
sheriffalty  at  the  ^lectionl  in  Adgust,  1654,  that  being 
the  regulaV  and  eonstitvrtionat  pei'iod  for  the  eleetioB 
ef  that  office. 

According' to  acitjodic^fona  by  this  eoi^rt  this  wai, 
in  effect,  a  bet  on  the  election  for  $150;  If  Grood- 
night  was  not  elected  Shouse  would  be  a  gainer  to 
die  extent  of  $150 — the  real  vahie  of  the  horse — \Mt 
if  elected  Mock  wtfuld  gain  the  same  amount — that 
is,  $150  over  and  above  the  valne  of  the  horse. — 
{Bevil^  4*^.  t;^.  Hix^  12  B.  Monroe^  140.)  In  the  case 
of  Commonwealth  vs.  Kirk,  3  B,  Monroe^  2,  this  court 
say :  "Such  conBtruction  should  be  given  to  the  stat- 
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ute  (to  suppress  betting  on  elections)  as  will  accom-  Com'th 
pllsh  the  object  ihtended."  It  is  also  said,  in  the  Shovsb. 
same  opinion,  that  "the  object  of  this  statute  was  to 
protect  the  right  of  suffrage,  to  preserve  the  purity 
of  the  elective  franchise,  and  to  secure  perfect  free- 
dota  and  impartiality  in  the  exei*cise  of  this  inesti- 
mable right."     (Page  1,) 

It  seems  to  me,  therefore,  that  all  of  these  cases 
come  within  the  spirit  and  meaning  of  the  act  refer- 
red to,  and  that  the  Circuit  Court  erred  in  sustaining 
demurrers  thereto. 

BeO  4*  -Rkc  for  appellee — 

The  act  of  the  legislature  of  1853-4,  {Session  Acts,  72,) 
provides  "that  if  any  person  or  persons  shall  wager 

*  or  bet  any  sum  of  money,  or  anything  of  value,  upon 

*  any  election  under  the  constitution  and  laws  of  this 

*  commonwealth,  or  under  the  constitution  and  laws 

*  of  the  United  Stated,  he  or  they  so  offending  shall 
<  forfeit  and  pay  $100  each,  to  be  recovered  by  in- 

*  dictment."     {Ses.  Acts  1858-4,  page  53.) 

The  indictment  in  this  case  was  doubtless  in- 
tended to  be  under  this  statute,  but  we  apprehend  is 
fatally  defective  in  failing  to  charge  facts  which 
amount  to  an  offense  embraced  by  the  statute. 

The  facts  charged  are  that  the  defendant  Mock 
did  sdl  to  Thomas  C.  Shouse  a  sorrel  horse  of  the 
value  of  $150,  and  the  sum  ard  price  of  $300,  to  be 
paid  whenJaccb  Chodnight  should  be  chosen  and  elect- 
ed, on  the  first  Monday  in  August,  1854,  to  fill  the  of- 
fice of  sheriff  of  Boyle  county,  at  an  election  to  be 
held  on  said  first  Monday  in  August,  1854,  under  the 
constitution  and  laws  of  the  commonwealth  of  Ken- 
tucky, to  choose  and  elect  a  citizen  to  fill  the  office 
of  sheriff  of  Boyle  county. 

Unless  the  court  regard  the  words  **sdt  the  horse, 
to  be  paid  when  Goodnight  should  be  chosen  sheriff," 
as  being  equivalent  to  or  synoiiimouswith  bet  and  WU' 
ger  upon  his  election,  the  indictment  inust  be  regarded 
as  fatally  defective.    We  insist  that  on  the  face  of 
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Com'th        the  indictment  nothing  is  charged  but  a  sale,  the 
SboJbb.        price  of  which  was  to  be   paid  when  a  particular 
event  happened. 

The  indictment  fails  to  charge  that  Goodnight  toas 
a  candidate  for  election,  or  that  he  had  any  competi- 
tor, or  that  any  election  was  held  for  the  sheriffalty 
at  August,  1854,  in  that  county. 

Though  the  Code  of  Practice  dispenses  with  mere 
forms,  yet  it  requires  still  thcU  acts  constituting  the  cf- 
fense  should  always  be  charged  to  make  the  indict- 
ment good. 

We  insist  that  no  acts  are  charged  which  amount 
to  the  offense  denounced  by  the  statute  against  bet- 
ting on  elections,  and  hence  that  the  indictment  was 
rightfully  adjudged  bad  on  demurrer,  and  we  believe 
that  the  judgment  should  be  affirmed. 

These  suggestions  apply  to  all  three  of  the  cases. 

Chief  Justice  Mabbhall  delivered  the  opinion  of  the  Court 

1  A  sale  of       ^^  have  no  doubt  that  a  sale  of  property,  to  be 

property  to  be   paid  for  at  its   fair  value — or  at  more  than  its  fair 

fir  Talue,'or  at  value — in  a  certain  event  of  a  pending  election,  and 

more  than  its  not  ^  be  paid  for  at  all,  or  to  be  paid  for  at  more  or 

fair  value  in  a  f  '  ,  ,    ,  , 

certtun  event  of  less  than  Its  real  value,  as  understood  between  the 

tio^,'and^not^  parties,  in  a  different  event  of  the  same  election,  is 

be  paid  for  at  all  in  substance  a  bet  upon  the  result  of  the  election; 

at  more^or  less  &nd  any  variation  in  the   mere  form  of  the  ti*ans- 

SSu    Munder?  action,  or  in  the  words  describing  it,  will  not  change 

stood    between  the  substance  of  the  thing,  if  it  appear  that  the  real 

differen^^  even^  effect  is  intended  to  be  that  one  party  may  lose  and  the 

of  the  same  e-   other  may  gain  money  or  property,  or  the  represent- 
lection,    is     in  ^°  /        ^     ^      \'.  ^  ^ 

substance  a  bet   ative  of  either,  according  as  an  election  may  termi- 

o?^ie*eUqUon!  ^^^^  fc^ror  against  a  particular  person,  or  may  result 
in  one  way  or  another.  In  any  such  case  the  trans- 
action, in  whatever  form  it  may  be  clothed,  is  recdiy 
a  bet  upon  an  election  ;  and  if  the  election  be  one 
authorized  and  protected  by  the  laws,  and  of  which 
the  purity  and  freedom  are  of  public  interest  and  im- 
portance, the  transaction,  both  on  the  ground  of  pub- 
lic policy  and  of  statutory  inhibition,  is  illegal,  and 
has,  by  the  statutes  of  this  state,  been  generally 
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made  penal.  But  it  is  not  a  penal  offense,  under  any 
statute,  to  bet  that  a  certain  individual  will  not  be 
elected  to  a  certain  office  at  a  certain  election,  un- 
less he  is  a  candidate  for  that  office,  or  is  voted  for 
to  fill  it,  or  is  intended  or  expected  to  be  voted  for, 
or  is  expected  to  be  a  candidate  for  it.  It  is  not  a 
statutory  offense  to  bet  that  a  man  will  not  be  a 
candidate  for  a  particular  office ;  and  unless  he  be  a 
candidate,  or  be  voted  for  or  proposed,  it  may  not  be 
an  offense  to  bet  either  that  he  will  or  that  he  will 
not  be  elected.  There  must  be  an  election  taking 
place,  or  about  to  take  place,  in  which  he  is  or  will 
be  a  candidate,  or  proposed  in  some  way  for  the 
choice  of  the  electors. 

While  therefore  we  are  of  opinion  that  each  of 
these  indictments  states  facts  which  may  show  that 
the  defendant  made  a  bet  on  the  election  or  non- 
election  of  a  certain  individual  to  the  office  of  sher- 
iflf  of  Boyle  county,  at  the  election  of  1854,  we  are 
of  opinion  that  it  is  defective  in  not  stating  that  he 
was  a  candidate,  or  voted  for,  or  in  any  manner  pro- 
posed to  the  electors  to  be  chosen  for  that  office  at 
that  election. 

Wherefore  the  judgment  in  each  case  is  affirmed. 


Clahk,  &c. 

M. 
FiNNKLL,  &e. 


2.  It  is  neces- 
sary in  an  in- 
dictment for  bet 
ting  on  elections 
that  a  certain  in- 
dividual would 
or  would  not  be 
elected,  to  arer 
that  the  individ- 
ual was  a  can- 
didate, or  was 
proposed  or  rot- 
edforfor  the  of- 
fice. 


Clark,  &c.  vs.  Finnell,  &e. 


Case  3. 


APPEAL   FROM   KENTON   CIRCUFr. 


Oio.  Pn. 


An  entry  of  judf^ent  against  the  defendants  will  be  regarded  as 
a  judgment  against  such  only  as  have  been  served  with  process  or 
have  appeared. 

An  error  in  the  date,  from  which  interest  is  to  be  computed  in  enter- 
ing Judgment  on  a  note  or  bill  of  exchange,  or  allowing  costs  of 
protest,  will  not  be  cause  for  reversal,  unless  the  Circuit  Court  has 
refused  to  correct  it  on  motion. 
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3.  An  answer  to  an  action  on  a  bill  of  exchange,  that  the  defendant  does 

not  adn  it  a  certain  fact,  and  calls  for  proof,  or  does  not  admit  that 
he  owes  the  debt  sued  for.  Is  not  a  denial,  nor  sufficient  under  the 
Code  to  put  in  issue  a  fact  of  which  the  defendant  might  have 
knowledge  or  belief.  It  is  not  the  denial  of  any  allegation  of  fact, 
nor  the  statement  of  any  matter  constituting  a  defense,  (Gm2s  of 
Practice,  sec.  125,2  and  3  dauset,)  and  is  therefore  bad  on  demur- 
rer. 

4.  It  is  not  a  valid  plea  of  set  off  to  plead  to  a  suit  by  the  commissioners 

of  the  Kentucky  Trust  Company  Bank,  appointed  to  collect  the  debts 
and  pay  the  creditors  pro  rata,  that  the  notes  received  of  the  com- 
pany were  under  par,  and  defendants  suffered  a  loss  without  a  ten- 
der back  of  the  notes,  and  bringing  them  into  court. 

5.  Nor  is  it  any  ground  for  injoiuing  a  suit  for  the  debt  created  by  the 

loan  of  the  notes  that  defendants  had  parted  with  the  notes,  and 
were  sued  for  their  nominal  value,  and  the  suit  still  pending.  The 
court  could  not  rescind  the  contract  without  restoring  the  notes. 

The  facts  of  the  ca^e  ar6  stated  in  the  opinion  of 
the  Court.    Rep. 

/.  W.  Stevenson  and  /.  Harlan  for  appellants — 

Finnell,  Kinkead,  and  Winston,  as  comraissionen 
appointed  by  the  Judge  of  the  Kenton  Circuit  Court 
to  wind  up  the  affairs  of  the  Kentucky  Trust  Com- 
pany Bank,  sued  Clark,  Robbins,  Mack,  and  Payson, 
to  recover  the  amount  of  a  bill  of  exchange  drawn 
by  Robbins  on  Clark  in  favor  of  Mack,  and  by  him 
indorsed  to  Payson,  and  by  Payson  indorsed  to  the 
Kentucky  Trust  Company  Bank. 

Process  issued  against  Clark,  Robbins,  Mack,  and 
Payson,  and  was  executed  on  Robbins  and  Payson 
only. 

An  answer  was  filed,  commencing  with  the  words 
"The  defendants  admit,  &c."  This,' acording  to  the 
repeated  decisions  of  this  court,  embraces  only  those 
who  were  served  with  process ;  but  as  Mack's  name 
appears  in  the  jurat  the  answer  must  be  construed 
as  the  answer  of  all  of  the  defendants  except  Clark. 

There  is  ho  abatement  of  the  action  against  Clark, 
and  the  court  rendered  judgment  against  all  of  the 
defendants.  A  judgment  has  been  rendered  against 
Clark  without  the  service  of  proc^^s,  or  any  appear- 
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ancc  for  him.    This  is  the  first  error  upon  which  we      CLAte,&iT. 
rely  for  the  reversal  of  the  judgment.  PtNrtttx,&«. 

The  answer  of  Robbins,  Mack,  and  Paysoh  con- 
tains  three  separate  and  distinct  grounds  of  defense, 
to  each  of  which  the  plaintiffs  demurred,  and  the 
court  sustained  the  demurrer. 

If  the  ansiirer  contains  any  matter  of  defetis^  the 
judgment  must  be  reversed. 

I .  The  first  ground  of  defense  puts  in  issue  an  es- 
fiential  averment  of  the  petition,  to-wit,  the  giving 
of  notice  to  the  drawer  and  indorsers  of  the  non- 
|»ayment  of  the  bill.  The  answer  denies  the  alle- 
gation in  these  words :  ''They  do  not  admit  the  reg- 
ular protest  thereof,  or  that  due  notice  of  said 
protest  was  given  to  said  drawer  and  indorsers  there- 
6f,  as  charged  in  said  petition,  and  require  proof 
tLereof" 

It  seems  to  us  this  was  intended  and  does  put  in 
issue  the  fact  of  the  service  of  notice  ;  and  without 
proof  of  notice  to  th6  drawer  and  indorsers  no  re- 
covery could  be  had. 

The  second  and  third  grbunds,  when  taken  togeth- 
er, present  an  equitable  defense  and  set-off  for  a  very 
large  proportion  6^  th^  amount  claimed. 

The  condition  of  the  bank  at  the  time  the  bill  in 
question  was  purchased,  must  have  been  known  to 
its  officers,  and  that  knowledge  made  it  certain  the 
liahk  must  fall  in  a  v^ry  short  time.  The  denlidrrer 
admits  the  agreement  that  the  bills  of  the  bank  re- 
ceived for  the  bill  of  exchange  wer^  to  be  put  into 
eircolation  in  Mason  county,  Virginia.  Of  the  suih 
deceived  $3,796>  were  paid  out  there  by  the  agents  of 
defendants,  the  19th  of  October,  1654,  the  day  after 
the  faihire  of  the  bank.  But  the  probability  is  the 
kgent  yn\l  be  compelled  to  refund  the  money.  In  ad- 
dition, the  balance  of  the  proceeds  of  tb^  bill  were 
bold  in  the  market  at  a  Iobb  of  $2,170  04.  Now,  m 
h  court  of  equity — to  which  doclcet  the  Circuit  Court 
of  Kenton  should  have  transferred  this  case — are  ftot 
fhe  defendants  entitled  to  reliei"?    Between  IttdS^id- 
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Ci.AKK,&c.  uals  what  would  be  the  judgment  of  a  court  of  equi- 
FuiinBLL,  &c.  ty  upon  the  admitted  facte  ?  Certainly  the  holders 
""■  of  a  bill  of  exchange,  obtained  under  the  circum- 

stances, would  not  be  permitted  to  collect  the  whole 
amount  thereof  in  gold  or  silver,  or  its  equivalent.  A 
corporation  should  not  have  greater  or  more  exten- 
sive liberties,  in  a  court  of  justice,  than  an  individ- 
ual. 

The  mere  fact  that  the  chancellor  has  appointed 
commissioners  to  wind  up  the  affairs  of  the  bank 
cannot  change  the  legal  rights  of  the  parties.  What- 
ever equity  the  defendants  possessed  existed  at  the 
date  of  the  chancellor's  order,  and  that  equity  is  by 
no  means  impaired  by  the  order. 

If  there  were  no  other  valid  grounds  for  reversal 
the  manner  of  rendering  judment  is  sufficiently  er- 
roneous— 

1.  The  bill  is  dated  6th  October,  at  thirty  days;  al- 
lowing three  days  of  grace  the  bill  became  due  the 
8th  November,  and  that  is  the  day  it  was  protested 
for  non-payment,  yet  interest  is  given  from  the  6th, 
thereby  giving  two  days  too  much  interest.  In  buy- 
ing bills  of  exchange  the  banks  always  include  the 
days  of  graee ;  and  they  retained  or  rather  deducted 
the  amount  of  interest,  including  the  days  of  grace 
in  this  case. 

2.  The  petition  claims  $ costs  of  protest. 

The  court  rendered  judgment  for  seventy-five  cents 
ibr  costs  of  protest,  without  allegation,  or  evidence, 
or  any  indorsement  on  any  paper,  showing  that  plain- 
tiffs were  entitled  to  it.  The  same  principle  applies 
in  a  matter  of  seventy -five  cents  as  if  it  were  seven- 
ty-five dollars. 

The  circuit  court  refused  permission  to  amend  the 
answer.  That  amendment  proposed  to  put  the  plain- 
tiffs on  proof  of  their  caxise  of  action — for  example, 
suppose  under  the  old  system  the  plaintiffs  had  sued 
in  assumpsit,  they  would  have  been  compelled  to 
prove  the  signatures,  &c.,  of  the  defendants.  In  this 
case  the  execution  of  the  bill  b  not  denied,  but  the 
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defendants  denied  having'  received  notice,  and  the  Ci.AMr,&c. 
amendment  they  propofsed  to  make  was  a  conclusion  Finnell,  fto. 
from  that  fact.  ' 

Morehead  Sf  Brawn  and  W.  B.  Kinkead  for  appellees — 

The  first  paragraph  of  the  answer  is  clearly  insuf- 
ficient under  the  Code  of  Practice,  {section  125.)  It 
is  a  mere  denial  of  the  indebtedness  charged,  and  a 
refusal  to  admit  the  regular  protest  of  the  bill — not 
a  denial  of  notice,  but  only  a  refusal  to  admit. 

The  second  paragraph  is  not  an  averment  of  tend- 
cr  to  the  commissioners  of  the  money  of  the  compa^ 
ny ;  it  is  only  pretended  that  a  part  of  the  paper  bor- 
rowed was  not  disposed  of,  but  brought  back  to  be 
handed  to  the  commissioners,  but  they  refused  to  re- 
-fused to  receive  it. 

This  paragraph  presents  no  valid  defense  to  the 
action.  The  fact  averred  that  they  had  parted  with 
a  portion  of  the  notes,  and  were  liable  and  actually 
sued  for  them,  is  not  available,  in  this  suit,  as  a  de- 
fense. 

The  third  paragraph  is  equally  defective  as  a  de- 
fense. It  alleged  that  the  bank  was  in  failing  cir- 
cumstances, and  that  the  defendants  were  defraud- 
ed. The  facts  to  constitute  fraud  are  not  set  out. 
The  notes  issued  were  payable  on  demand,  and 
might  immediately  have  been  returned  to  the  bank. 
The  arrangement  which  is  averred,  that  the  notes 
would  be  circulated  in  Masan  county,  Virginia,  was 
not  legally  binding,  and  could  not  justify  the  bank 
in  refusing  to  redeem  the  notes  on  demand.  The 
answer  does  not  show  that  the  defendants  passed  off 
the  notes  after  the  bank  failed,  and  that  they  are  lia- 
ble to  redeem  them. 

They  do  not  tender  back  the  notes  received,  and 
cannot  ask  a  recision  of  the  contract  of  loan. 

The  judgment  of  the  court  sustaining  the  demur* 
rer  to  the  answer  was  correct. 
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FUMf  KLL,  &C. 

December  5. 


1.  An  entry 
of  judgment  a- 
gainst  the  de- 
fendants will  be 
regarded  as  a 
judgment  a- 
gainst  such  only 
as  have  been 
served  with  pro- 
cess, or  have  ap- 
peared. 


2.  An  error  In 
the  date  from 
which  interest  is 
to  be  computed 
in  entering  judg 
meut  on  a  note 
or  bill  of  ex- 
change, or  allow 
ing  coflts  of  pro* 


(^ief  Justice  Mabshau.  delivered  the  opinion  of  the  Court. 

Finnell,  Kinkead,  and  Winston,  cooiniiBsioners  ap» 
pointed  by  the  Kenton  Circuit  Court  to  close  the  af* 
fairs  of  the  Kentucky  Trust  Company  Bank,  under 
the  3d  section  of  an  act  to  amend  the  charter  of  said 
bank,  approved  January  2,  }8d9,  {Session  Acts,  14,) 
brought  this  action  by  petition  against  Clark,  the  ac- 
ceptor,  Rohbins,  the  drawer,  and  Mack  and  Payson, 
indoraers,  of  a  bill  of  exchange  for  $7,321  40,  da* 
ted  at  Cincinnati,  October  6,  1854,  payable  thirty 
days  after  date,  aJt  the  MeQbani<'.a'  Bank  of  New 
York,  and  addressed  to  Clark  at  the  New  England 
Bank,  Boston,  Massachusetts.  Process  upon  the  pe- 
tition was  served  upon  Robbins  and  Payson  alone, 
but  Mack  united  with  them  in  Sling  an  answer 
sworn  to  by  these  three,  and  a  demurrer  having  been 
sustained  to  each  paragraph  of  the  answer,  judg- 
ment was  rendered  against  thq  defjsndants  without 
naming  them,  for  $7,321  40,  with  interest  from  the 
6th  day  of  November.  1854,  and  for  seventy-five 
cents,  the  cost  of  protest,  together  with  the  costs  of 
the  suit. 

From  tljkis  judgment  Clark,  with  the  other  defend- 
ants, has  appealed ;  and  it  is  objected  that  judg- 
nxent  was  rendered  against  him  without  service  of 
process  or  appearance.  But  according  to  the  decis- 
ions of  this  court  there  is  no  judgment  against  Clark 
— ^the  word  defendants  being  understood  to  apply  to 
those  defendants  only  who  had  either  appeared  or 
been  served  wiUi  process.  And  there  is  nothing  in 
the  entries  made  in  this  case  to  repel  or  weaken 
this  cpnstruction.  There  is  therefore  no  error  in  this 
respect. 

The  error  in  the  judgment  of  giving  interest  from 
the  6th  i|i8tea4  of  the  8th  of  November,  if  it  be  one, 
might  have  been  corrected  by  motion  in  the  Circuit 
Court.  Th^  date  of  the  protest  exhibited  with  the 
petition  is  the  only  evidence  ibat  three  days,  or  any 
other  number  of  days  of  grace  are  allowed  in  New 
York  for  the  payment  of  bills.    If  it  was  erroneous 
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to  render  judgment  for  seventy -five  cents  as  the  cost  Clark,  Slo, 
of  protest,  when  no  sum  is  specified  in  the  petition,  Finmkll,  &g. 
that  error  might  have  been  corrected  on  motion,  and  test,  win  not  be 

cannot  be  moved  in  this  court  for  the  first  time.    But  ^^^^  ^^^  ^^"^f^' 

1.11         -.11.1  •■  .      ***»  "*^*®**  ***® 

although  there  is  a  blank  in  the  petition,  as  to  the  Circuit     Court 

amount  of  the  cost  of  protest,  there  is  a  claim  for  it,  correct iton  m^ 
and  the  Court  may  have  heard  evidence  on  the  sub-  ^<>^' 
ject. 

The  material  questions,  however,  arise  on  the  de- 
murrer to  the  answer.  The  first  paragraph  says  the 
defendants  do  not  owe,  and  ought  not  to  pay,  the 
amount  ot  the  bill,  ^*for  they  do  jiot  admit  the  regular 
protest  thereof,  and  notice,  &c.,"  as  charged  in  the 
petition,  and  require  proof,  &c.  This  paragraph  of 
the  answer  is  clearly  insufficient  under  the  rule  pre- 
scribed by  the  2d  and  2d  clauses  of  section  125  of  the 
Code,  It  neither  sets  forth  new  matter,  as  allowed 
by  the  3d  clause,  nor  contains  a  denial  of  any  alle- 
gation contained  in  the  petition,  nor  of  any  knowl- 
edge or  information  thereof  sufficient  to  form  a  be- 
lief. That  the  defendants  dp  not  admit  a  certain  3  ^^  answer 
fact,  and  call  for  proof,  &c.,  is  not  a  denial,  nor  suf-  *<>  »n  action  on 
fictent,  under  the  Code,  to  put  in  issue  a  fact  as  to  change  that  the 
which  the  defendants  might  have  knowledge  or  be-  <^«[*^njant  does 

o  o  j^Ql  admit  a  cer- 

lief.  The  general  statement  that  the  defendants  do  tain  fact,  and 
not  owe,  when  the  petition  merely  states  the  facts  from  ^  does^  noTl^^' 
w^hich  indebtedness  or  liability  is  implied  by  law,  is  mitthatheowea 

,  ...  .  .  .         the    debt  sued 

no  proper  response  to  the  petition,  because  it  neither  for,  is  not  a  de- 
denies  any  allegation  of  fact,  nor  states  any  new  ^j*^;  under  "tSe 
matter  constituting  a  defense.  But  if  it  were  allow-  Code  to  put  in 
ed  to  be  good  in  analogy  to  the  plea  q{  nil  debit  which  the  defen- 
or  non  assumpsit,  it  might  authorize  a  defense  to  be  ^nol^eif *e  ^*^^ 
made,  in  the  evidence  of  which  there  was  no  indi-  belief,  his  not 
cation  in  the  answer.  And  the  object  ol  the  Code  is  lueglt/un^^^oif 
that  the  pleadings  shall  state  facts,  and  not  mere  im-  ^*<^*»  ^^^  *he 
plications  of  l^w.  The  court,  therefore,  properly  matter  consti- 
eudtained  the  dem^r^er  to  the  first  paragraph  of  the  (cS3?*o/''pr^! 
answer,  and  for  the  same  reasons  it  properly  rejected  •«•  125,  2  and 
the  proposed  amendment,  which  in  form  and  sub-  is  therefore  bad 
sUnce  was  nothing  but  a  plea  of  nil  debit.  ^'^  demurrer. 
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Clark,  &c.  The  second  and  third  paragraphs  state  in  substance 

FiiTNXLL,  &c.  that  the  defendants  received  from  the  bank  its  own 
"  notes  in  purchase  of  the  bill,  and  under  an  agree- 
ment that  they  were  to  circulate  the  notes  in  the 
county  of  Mason,  in  the  state  of  Virginia;  that  at  the 
time  the  bank,  (or  its  officers,)  knew,  but  the  defend- 
ant did  not  know,  that  the  bank  was  in  a  failing  con- 
dition ;  that  soon  afterwards,  (on  the  18th  of  October, 
1854,)  the  bank  refused  payment  of  its  notes,  &c., 
and  still  refuses;  that  about  the  19th  of  the  same 
month  the  agents  of  the  defendants,  in  the  said  coun- 
ty of  Mason,  then  ignorant  of  the  failure  of  the  bank, 
used  a  specified  amount,  (between  three  and  four 
thousand  dollars,)  of  said  notes  in  payment  of  hands 
in  the  employ  of  defendants.  And  the  second  para- 
graph states  that  the  residue  of  said  notes,  the 
amount  being  named,  were  handed  by  them  to  the 
commissioners  soon  after  their  appointment,  but  re- 
fused by  them,  and  the  defendants  afterwards  sold 
them  for  the  best  price  they  could  obtain,  and  got  for 
them  only  about  $1,300 ;  and  they  claim  as  a  set-off 
agamst  their  liability  on  the  bill  the  difierence  be- 
tween the  sum  obtained  and  the  nominal  amount  of 
the  notes  sold,  and  also  twelve  per  centum  damages 
on  said  nominal  amount,  as  due  by  the  charter,  on 
account  of  the  refusal  of  the  bank  to  pay  the  same. 
The  third  paragraph  states  that  the  persons  to  whom 
the  notes  had  been  paid  in  Mason  county,  Virginia, 
had,  upon  being  informed  of  the  failure  of  the  bank, 
brought  suit  to  recover  their  demands  as  if  unpaid  by 
the  defendants,  who,  as  they  feared  might,  by  the 
event  of  said  suit  or  suits,  which  are  still  pending  in 
Virginia,  be  compelled  to  pay  said  demands  in  good 
money;  and  they  pray  that  proceedings  in  the  present 
case  maybe  suspended,  or  judgment  enjoined,  until 
the  decision  of  said  suit  or  suits  in  Virginia,  and  if 
the  decision  should  be  against  them,  that  the  amount 
of  said  notes  passed  in  payment  in  Mason  county, 
Virginia,  and  also  twelve  per  centum  damages  there- 
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on  may  be  eet-off  against  the  demand  set  up  in  the     Clark,  he, 

petition.  Finn«ll,  &o. 

The  2d  paragraph,  which  claims  an  immedia4;e  4.  u  ig  not  « 

set-off  for  the  loss  on  the  notes  sold,  and  for  twelve  ^^\^P\^5^«*- 
.      ^      ,,       ,   «      .  .     .      off  to  plead  to jk 

per  oent.  damf^ee«  is  fatally  defective  not  only  m  suit  by  the  oon- 
failing  to  produce  and  tender  the  notes  prayed  to  be  Kentttok^TpSt 
set-off,  or  any  of  them,  but  in  showing  that  the  de-  Company  Bai^, 
fend  ants  have  voluntarily  parted  with  them  for  a  val-  lect  the  debti 
uable  consideration,  and  have  thus  deprived  them-  Itorg^iv^^^S? 
selves  at  once  of  the   ability   and  the   right  to  use  that  the  notes 
them  as  a  set-off.    Besides,  the  amended  charter  be-  ^p^y  ^were 
fore  referred  to,  provides  that  in  case  the  bank  should  ^p^^  ^  "? 
fail  to  pay  its  notes,  &c.,  its  debts  shall  be  collected  feredalonwith 
and  paid  pro  rata  to  its  creditors.     We  are  not  pre-  ^^  *  of**°the 
pared  to  say  that  it  would  be  consistent  with  the  ob-  notee^andbring- 
ject  and  terms  of  this  provision  to  allow  a  set-off  for  court 
notes  of  the  bank  actually  in  the  hands  of  its  debt- 
ors, beyond  the  asctertained  pro  rcUa  share  properly 
distributable  upon  the  same  notes ;  and   it  does  not 
appear  that  any  dividend  has  been  made  or  is  due, 
or  that  there  has  been  or  can  now  be  any  ascertain- 
ment of  the  distributable  fund.     But  it  is  not  neces- 
sary to  decide  the  general  question  of  set-off  under 
this  statute.   It  would  be  clearly  inconsistent  with  the 
provision  to  allow  twelve  per  centum  damages  on 
notes,  even  ibrmally  presented  for  payment  to  the 
commissioners  appointed  to  close  the  concerns  of 
the  hank,  by  collecting  and  realizing  its  assets,  and 
making  jsiro  rata  payment  of  its  debts.     The  answer, 
however,  does  not  allege  a  demand  of  payment,  but 
merely  that  the  notes  were  handed  to  the  commis- 
sioners, who  refused  to  receive  them.    There  was  no 
error  in  deciding  this  paragraph  to  be  insufficient. 

The  3d  paragraph,  so  far  as  it  claims  a  future  set-  5.  Nor  is  it  any 
off,  is  subject  to  substantially  the  same  objections  as  j^^^g  a^suU 
the  second;  and  so  far  as  it  asks  for  an  injunction  ^^^u^^^^' 
until  a  suit  in  another  state  shall  be  decided  in  order  of  the  notes  thai 
that  the  defendants  may  know  whether  they  will  JJt^d^^UhttlJ 
have  a  claim  against  the  bank,  for  its  notes  which  notes,  and  were 

they  have  passed  into  other  hands,  in  the  way  of  ^^dnal'  valM, 
VOL.  XVI.        22 
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Com'th         their  business,  is  unreasonoble,  and,  as  we  suppose, 

AdTmb.         unprecedented.    The  defendants  have  put  it  out  of 

and  the  suit  Btill   their  power  to  rescind  the  contract  on  the  ground  of 

pending.     The   fraud,  and  if  the  fraud  were  sufficiently  shown  they 
ooart  could  not    ,  ,  ,  ,  t     »i         .  i  /.     i 

rescind  the  con-   have  not  shown  that  they  were  wholly  without  fault 

jbrtct  without  ro-   jj^  circulating  the  notes  received  from  the  bank,  and 
notes.  thus  putting  it  out  of  their  power  to  restore  them. 

Nor  does  it  appear  that  they  might  not,  at  their  own 
discretion,  by  re-payment  or  otherwise,  re-possess 
themselves  of  the  notes  paid  by  their  agent  in  Vir- 
ginia, and  thus  enable  themselves  to  restore  the  notes 
on  a  rescission. 

We  are  of  opinion  that  the  demurrer  to  the  third 
paragraph  was  properly  sustained,  and  no  sufficient 
answer  having  been  offered  it  was  proper  to  render 
judgment  against  the  defendants. 
Wherefore  the  judgment  is  affirmed. 


\*11L^  Commonwealth  vs.  Adams. 

Case  3. 

APPEAL    FROM    PIKB   CIRCUPT. 

iNDiCTMiNT. '  1.  Appeals  from  judgments  of  the  Circuit  Court  in  cases  of  misde- 
meanors most  be  taken  at  the  term  at  which  the  judgment  is  ren- 
dered.   (CWm.  Code,  Bee.  343.) 

2.  The  record  must  be  filed  in  the  clerk's  office  of  the  Court  of  Ap- 

peals wUhm  sixty  days  after  the  judgment.    No  summons  is  neces- 
sary. 

3.  If  the  record,  in  cases  of  appeal  from  a  judgment  for  misdemeanor 

be  not  filed  within  sixty  days  after  the  judgment,  the  Court  of 
Appeals  cannot  take  jurisdiction  of  the  case. 

The  facts  of  the  case  are  stated  in  the  opinion  of 
the  Court.    Rep. 

•J.  Harlan^  Attorney  General^  for  appellant — 
December  5.         Judge  Stitbs  delivered  the  opinion  of  the  Court 

This  is  an  appeal  by  the  commonwealth  from  a 
judgment  of  the  Circuit  Court  acquitting  the  appel- 
lee of  a  charge  of  permitting  gaming  upon  premisea 
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Qnder  his  control  and  in  his  occupation,  the  penalty  Com'tm 
for  which  offense  is  not  less  than  two  hundred  nor  Adamb. 
more  than  five  hundred  dollars.  The  prosecution 
was  begun  since  the  Criminal  Code  went  into  effect. 
The  judgment  seems  to  have  been  rendered  at  the 
May  term,  1855,  of  the  Circuit  Court,  and  exceptions 
«igned,  and  appeal  prayed  on  the  19th  May,  1855. 

The  record  does  not  appear  to  have  been  filed  l.  Appeals 
in  the  clerk's  office  of  this  court  until  the  7th  day  of  We^'^STronit 

September,  1855.  Court  in  cases 

of   nusdemeaii- 

By  the  second  article  of  the  Criminal  Code,  regu-  oro  must  beui- 
lating  appeals  in  misdemeanors,  section  343,  it  is  pro-  ^*°  *\j^J  ^^ 
vided  that  "the  appeal  shall  be  prayed  during  the  judgment  is  ren- 

*  term  at  which  the  judgment  was  rendered,  and  shall  c^/tee,  343.)  * 

*  be  granted  upon  the  condition  that  the  records  is  lodg-      3*  The  record 

*  ed  in  the  clerk's  office  of  the  Court  of  Appeals  ivith-   the  clerk's  office 

*  in  sixty  days  after  the  judgment."  ^^  *etlf^wttft2f 

In  section  345,  same  article,  it  is  provided  that  ixhf  day  after 

*  when  the  Commonwealth's  Attorney  prays  an  ap-   jj^  gunnnoiMls 

*  peal,  the  clerk  shall  forthwith  make  and  certify  a  neceieaiy. 

*  complete  transcript  of  the  record,  and  transmit  the 

*  same  to  the  Attorney  General,  or  deliver  it  to  the 

*  Commonwealth's  Attorney  for  that  purpose ;  and  if 

*  the  Attorney  General,  on   inspecting  the  same,  be- 

*  lieves  it  proper  to  take  the  appeal,  he  shall  do  so  by 

*  filing  the  transcript  in  the  clerk's  office  of  the  Court 
'  of  Appeals  in  sixty  days  after  judgment."  And  in 
section  346,  "no  summons  ia  necessary  on  an  ap- 

*  peal," 

The  first  section  of  the  Criminal  Code  declares  that 
it  shall  regulate  the  proceeding  in  all  prosecutions 
and  penal  actions  after  the  1st  July,  1854. 

The  third  section  expressly  repeals  all  laws  com« 
ing  within  the  perview  of  the  Code  when  it  takes  ef- 
fect, except  those  that  apply  to  cases  commenced  be- 
fore the  1st  September,  1854.  So  that  the  only  mode 
prescribed  and  in  force  for  prosecuting  appeals  in 
misdemeanors,  arising  since  the  1st  July,  1854,  and 
applicable  to  the  present  case,  is  contained  in  the 
Criminal  Code. 
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Tatlob  Thia  has  not  been  complied  with,  in  failing  to  file 

Emsilt.         the  record  within  sixty  days  after  the  jadgment,  and 
this  court  cannot  now  take  jurisdiction  of  the  case. 
Wherefore,  the  ap.peal  is  dismissed. 


Oue4. 


Oi».  Far. 


December  7. 

1.  A  slave  is 
incapable  of 
holdingproperty 
or  receiving  the 
title  to  property 
in  any  degree; 
and  a  devise  of 
property  to  a 
slave  is  void,  as 
is  a  devise  to  a- 
nother  for  the 
benefit  of  a 
slave,  and  pass- 
es no  title  to  a 
Blaye« 


9.  Thedeyise 
to  a  slave  being 
Toid,  the  prop- 
erty passes  to 
heir-at-law,  (1 
sua.  Law,  696,) 
and  such  heir 
may     bus   and 


Taylol"  VS.  Emfery. 

APPEAL   FBOM  MADISON   CIBCUIT. 

1.  A  slave  Is  incapable  of  holding  property,  ofr  receiving  ike  Me  t» 
property,  in  any  degree ;  and  a  devise  of  property  to  a  slave  in 
void,  as  is  a  devise  to  anothei  for  the  benefit  of  a  slave,  and  pass- 
es no  title  to  the  slave. 

8.  The  devise  to  a  slave  being  void  the  property  parses  to  heir  at  lair, 
(1  SttOute  Lme,  696,)  and  sach  heir  may  sue  and  compel  a  re- 
lease of  title  from  one  asserUns  right  under  snch  void  devise. 
{Sea.  AeU,  1863^,  pape  149.) 

iodge  drirn  delirsred  the  opinion  of  the  Goart. 

A  slave  cannot  hold  property,  neither  ean  he  take 
or  hold  the  right  of  property  in  any  degree.  He  is 
incapable  of  receiving  or  holding  property,  or  the 
Fight  to  property,  under  a  devise  or  bequest ;  and 
any  devise  or  bequest  te  him,  except  tbat  of  freedom, 
is  void ;  so  a  devise  in  trust,  for  the  benefit  of  a 
slave,  is  also  void,  for  a  devise  of  property  in  trvst 
for  the  benefit  of  a  slave  is  substantially  a  devise  to 
the  slave,  and,  as  be  is  incapable  of  taking  the  ben- 
efit, the  trust  cannot  be  enforced.  Besides  such  ben* 
eficiary  devise  to  a  slave  is  equally  at  variance  with 
the  policy  which  forbids  him  hokling  property. — 
{€hxives  vs.  Allen,  13  B.  Monroe,  192.) 

The  devise  in  this  case  to  Embry,  for  the  benefit 
of  Joe  Traveller,  his  slave,  is  therefore  void,  and  no 
interest  passed  i>y  it  to  the  trustee  nor  the  benefioia<* 
ry.  And  the  testator  having  no  children  or  oliier  re- 
lations that  were  free,  and  could  tdce  by  inheritanoSy 
his  wife,  under  the  statute  of  descentsin  force  at  the 
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time  of  his  death,  (}st  vol.  Stat.  Laws^  596,)  was  bia        Eixior. 
sole  heir-at-law,  and  as  such  entitled  to  the  whole  of     Thulkbld. 

Ills  estate.  compel  a  release 

She  being  thus  entitled  to  the  land  in  question,  ^rtiii^"ri^ht 
and  in  possession  thereof,  had  the  right  under  the  under  Boeh  void 
statute,  {Ses.  Aets,  1853-54,  page  149,)  to  file  her  pe-  ^^^^^853^! 
tition  in  equity  against  Embry  to  quiet  any  claim  he  ^^O 
0et  up  under  the  will,  as  devisee  in  trust  for  his  slave. 
Embry,  in   his  answer,  instead  of  disclaiming  title^ 
and  offering  to  release,  aa  required  by  the  statute, 
Baj's  he  is  advised  that  the  devise  is  vabd,  and  de^ 
dares  his  intention,  if  living,  at  the  proper  time,  to 
net  up  right  thereunder.     This  declaration  was  of  it- 
self sufficient,  without  other  proof,  to  entitle  the  ap- 
pellant  to  a  decree  for  a  release  fVoxn  Embry,  and  in 
oar  opinion,  the  court  erred  in  refusing  it. 

Wherefore,  the  judgment  t^  reversed^  and  cause  re* 
manded  for  a  judgment  and  other  orders  in  eonfomu- 
ty  with  this  opinion. 


Elliot  f)8.  Threlkeld.  Case  5. 

APPEAL   FROM  SHBLBT   CIECUrr.  OftD.  Pftr« 

1.  In  a  Buit  by  an  assignor  of  a  note,  which  the  assignee  has  failed  to 
recover  from  the  obligor,  it  is  necessary  to  set  out  the  oonsideration 
of  the  aasignin<>nt 

9.  The  plaintiff  should  also  state  the  reason  why  the  amovnt  wa#  not 
recovered  from  the  obligor. 

3.  If  the  assignor  be  party  to  the  suit  in  favor  of  the  asdgnee  against 
the  obligor,  he  is  bound  by  the  decision,  and  cannot  controvert  it  in 
s  snit  by  the  assignee  against  hia  to  recover  the  amount  paid  for 
the  asstc^meiO^ 

The  facts  of  the  case  are  folly  stated  in  the  opin- 
ion of  the  court. — Rgp. 
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EixioT         Brown  4*  Whitaker  for  appellant — 
Thkklkklp.  Argued — 1.  That  the  Circuit  Court  erred  in  over- 

ruling the  demurrer  to  the  plaintiff's  petition.  It  is 
not  alleged  that  any  consideration  was  paid  for  the 
assignment,  which  is  indispensible  to  show  cause  of 
action.  The  plaintiff  must  show  a  complete  cause 
of  action  by  the  statement  of  such  facts,  as  if  admit- 
ted to  be  true  shows  a  right  of  recovery,  and  for  what 
that  recovery  should  be  had.  It  is  a  well  establish- 
ed rule  of  pleading  that  in  all  cases  where  an  im- 
plied contract  is  relied  upon,  a  consideration  must  be 
alleged  for  the  undertaking.  The  same  rule  applies 
to  actions  on  parol  contracts.  The  obligation  of  the 
assignor  to  refund  the  consideration  paid  by  the  as- 
signee is  *an  implied  promise,  and  it  is  necessary 
to  aver  the  consideration  of  the  assignment.  The 
defect  in  this  case  is  not  remedied  by  an  exhibit  of  a 
copy  of  the  assigned  note,  purporting  to  be  an  assign- 
ment for  vahie  received. 

2.  The  petition  does  not  show  the  exercise  of  prop- 
er diligence  in  prosecuting  suit  against  the  obligor  in 
the  assigned  note. 

8.  The  court  erred  in  sustaining  the  demurrer  ta 
the  answer  of  the  appellant.  The  answer  averred 
}ack  of  diligence  in  bringing  and  prosecuting  the 
suit  on  the  note,  and  in  defending  the  suit  in  chan- 
cery, and  by  such  delay  and  lack  of  diligence  appel- 
lant is  injured.  Bean  and  Mount  should  also  have 
been  parties  to  the  suit  in  chancery.  (See  Code  of 
Fractice,  sections  34, 35,  and  40.) 

4.  The  judgment  is  for  too  much.  In  no  event 
should  it  have  exceeded  seventy-five  dollars,  with  in- 
terest from  11th  July,  1849,  an4  the  eosts  expended 
by  Threlkeld  in  the  litigation. 

/•  M,  4-  W,  C.  Bullock  for  appellee— 

The  first  question  presented  is  upon  the  sufficiency 
of  the  petition  of  the  appellee,  to  which  the  demur- 
rer was  overruled.  The  petition  and  exhibits  filed 
show — 1.  That  the  note  was  assigned  before  it  fell 
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due ;  that  suit  was  brought  at  the  first  term  of  the 
court  thereafter,  and  judgment  recovered,  and  with- 
in ten  days  after  judgment  execution  was  issaed, 
which  was  stayed  by  injunction,  and  in  1854  the  in- 
junction was  perpetuated;  that  the  plaintiff  was 
compelled  to  pay  $116  75  on  the  24th  February, 
1855.  We  rely  that  the  petition  and  exhibits,  as 
parts  thereof,  do  show  a  valid  cause  of  action. 

2.  The  record  shows  a  vigilant  prosecution  of  the 
claim,  and  no  lack  of  dilligence  on  the  part  of  ap- 
pellee. If  the  note  was  given  for  land,  as  clearly 
appears,  and  the  payee  had  no  title,  and  there  was 
a  failure  of  consideration,  no  suit  was  necessa- 
ry upon  the  note,  but  the  assignor  might  have  been 
sued  forthwith,  and  compelled  to  refund  the  consid- 
eration. {Maupinvs.  CompUm,  3  Bibb,  2b,)  The  note 
which  was  assigned  to  appellee  was  given  for  land 
to  which  the  obligee  never  could  make  title.  This 
fact  has  been  legally  adjudicated  and  established. 
{Scott  vs.  Cleveland,  3  Monroe,  62)  The  appellant 
was  party  to  that  suit,  and  cannot  now  re-litigate 
the  questions  there  decided,  and  as  the  answer  at- 
tempted to  set  up  such  a  defense  it  was  rightly  held 
insufiicient. 


Eluot 

98. 

Theblkkld. 


Judge  Simpson  delivered  the  opinion  of  the  Court. 

The  plaintiff's  petition  was  defective,  and  the  de- 
murrer to  it  should  have  been  sustained.  The  con- 
sideration of  the  assignment  should  have  been  set 
forth,  as  the  plaintiff  could  not  recover  against  his 
assignor  unless  the  assignment  had  been  made  for  a 
valuable  consideration,  and  then  he  could  only  re- 
cover the  sum  actually  paid  by  him,  with  interest 
thereon,  and  not  the  full  amount  of  the  note  unless 
the  consideration  paid  was  equal  to  it.  The  petition 
merely  states  the  assignment  and  refers  to  it,  and  is 
wholly  silent  as  to  the  consideration  upon  which  it 
was  made.  The  assignment  on  the  note  purports  to 
have  been  made  for  value  received,  but  this  cannot 
cure  the  defect  in  the  petition,  because  a  statement  in 


December  7. 

1.  Id  a  suit  by 
an  assignor  of  a 
note  which  tha 
assignee  has 
failed  to  recover 
from  the  obli- 
gor, it  is  neces- 
sary to  set  out 
the  considera- 
tion of  the  as- 
signment. 
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Eluot 

OS. 

Tbmlkbld. 


8.  The  plain- 
liif  Hhould  also 
fkate  the  reasoo 
why  the  amount 
was  not  recover- 
ed from  the  ob- 
Ugor. 


3.  U  the  as- 

agnor  be  party 
to  the  suit  in  fa- 
ror  of  the  as- 
ngnee  against 
ike  obligor,  he 
is  boand  by  the 
dedsion,  and 
cannot  oontro- 
yert  in  a  sait  by 
the  assignee  a- 
gainst  nim  to 
recover  the  a- 
mount  paid  for 
the  assignment. 


the  petition  itself,  that  the  assignitient  had  been  made 
for  a  valuable  consideration,  would  not  have  been 
sufficient.  The  nature  and  amount  of  the  consider- 
ation must  be  stated. 

The  petition  should  also  have  stated  the  reason 
why  the  payment  of  the  note  by  the  obligor  could 
not  be  enforced  by  the  assignee,  mslead  of  merely 
referring  to  the  record  and  proceedings  of  the  suit, 
in  which  the  obligor  was  relased  from  its  payment ; 
and  if  the  plaintiff  relied  Upon  the  judgment  in  that 
suit  as  conclusive  upon  the  defendant,  he  should 
have  alleged  that  he  was  a  party  to  it. 

The  matters  relied  upon  by  the  defendant  in  hid 
answer  did  not  constitute  a  good  defense  to  this  ae- 
tion ;  as  he  was  a  party  to  the  action  which  was  in- 
stituted by  the  maker  of  the  assigned  note  to  be  re- 
lieved from  its  payment,  he  is  bound  by  the  proceed- 
ings and  judgment  in  that  case.  It  was  as  much  his 
duty,  as  that  of  any  of  the  other  parties  to  it,  to  de- 
fend that  action.  He  was  interested  in  the  result^ 
and  had  a  right  to  have  set  up  and  relied  upon  the 
very  matters  which  he  now  contends  should  have 
been  therein  insisted  on.  If  the  judgment  be  wrong 
he  can  prosecute  an  appeal,  but  so  long  as  it  re* 
mains  in  force  and  unreversed  it  is  obligatory  upon 
him,  and  cannot  be  collaterally  impeached  by  him, 
either  on  the  ground  of  fraud  and  collusion  in  its  ob- 
tention,  or  because  it  was  unauthorized  by  the  testi- 
mony, and  is  therefore  erroneous. 

But  although  the  defendant's  answer  was  insuffi- 
cient, yet  as  the  petition  was  defective,  and  did  not 
set  forth  a  good  cause  of  action  against  him,  he  has  a 
right  to  complain  of  the  judgment,  which,  for  this 
reason,  is  erroneous. 

Wherefore  the  tudgmeht  is  reversed,  and  cause 
remanded  with  directions  to  sustain  the  demurrer  to 
the  petition,  and  for  further  proceedings  consistent 
with  this  opinion. 
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Raymon  vs.  Reed.  ^"«  *• 

AFPBiiL  VHCn  mCHOLAB  GSBCVrT.  Ou>.  Pbt. 

1.  A  suit  was  brooght  in  the  oDimty  of  defendant's  residence;  process 
iastied  to  that  eomtj  and  an  a^joiDiog  coud^}  and  serted  in  the 
kittep  county  in  tine  for  jndgmeRt,  but  not  in  the  ooo&t;  of  de^ 
fendant's  residence  in  time  for  judgment:  Held,  that  it  was  error 
to  render  judgment  upon  ihe  service  in  the  foreign  countj.  (Code 
of  PnOke,  chop  5,  sees.  1U7, 110  ) 

H  The  'defendant  having  objected  to  the  Jndgnettt,  and  tkeeeart  over- 
ruling  his  objectioB,  it  was  proper  to  brisf  the  case  up  for  correct- 
ion of  the  judgment;  but  if  the  court  had  not  decided  the  ques- 
tion in  that  form  it  woutd  ha^e  been  necepsary  to  have  moved  the 
court  for  its  eorreotioii,  as  a  clerical  nrispririoa,  before  bringing 
the  eaae  to  thia  court 

The  facts  of  the  case  are  stated  in  the  opinion  of 
the  court.     Rep. 

T.  E.  OttiseiAerry  for  appellant — 

The  court  below  erred  in  rendering  judgment 
against  the  appellant.  By  the  Code  of  Practice^ 
chapter  5,  section  107,  it  is  expressly  declared  that 
where  the  action  is  against  a  single  defendant  the 
plaintiff  shall  not  be  entitled  to  judgment  unless  the 
defendant  is  served  with  the  summons  in  the  county 
in  which  the  action  is  brought,  unless  the  defendant 
appears  and  fails  to  object  for  the  want  of  proper 
service.  If  the  defendant  does  appear  and  objects, 
as  was  done  by  appellant  in  this  case,  the  court  shall 
not  render  judgment.  According  to  section  10,  chap- 
ter 5,  cf  the  Code  of  Practice,  it  is  provided  that  a 
summons  served  out  of  the  county  in  which  the  suit 
id  brought  is  good  whenever  the  defendant,  residing 
in  the  county  where  the  suit  is  brought,  removes  to 
another  county  ;  in  snch  case  the  summons  may  fol- 
low the  defendant,  and  service  out  of  the  county  in 
which  the  action  is  brought  has  the  same  effect  as  if 
served  in  the  county  where  the  suit  is  commenced. 
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RAntoNB  In  no  other  case  is  service  good  out  of  the  county 
Reed.  where  the  suit  is  commenced. 

In  the  case  of  PoUinger  vs.  May  fields  14  B.  Monroe^ 
647,  this  court  decided  that  wh^re  there  are  several 
defendants  there  must  be  service  of  process  on  some 
one  of  them,  or  some  one  of  them  must  reside  in  the 
coutity  where  the  suit  is  brought. 

The  defendant  now  appellant,  was  attending  the 
Bourbon  Court  as  a  witness,  and  could  not  have  been 
sued  there.  See  proviso  of  section  603  of  the  Cf/de.) 
He  was  not  absconding  or  concealing  himself;  if 
such  had  been  the  case  the  appellee  could  have  had 
his  attachment.     (See  sec,  88,  art,  2.) 

The  objection  to  the  judgment  was  duly  made  and 
decided  by  the  court  below,  and  it  is  now  asked  that 
this  court  correct  that  error  of  the  circuit  court. 

F,  Munger  for  appellee — 

Raymon  resided  In  Nicholas  county,  where  this 
suit  was  brought ;  he  resided  there  when  the  judg- 
ment was  rendered.  He  objected  to  the  judgment, 
but  the  court  overruled  his  objection  under  the  au- 
thority of  section  107,  chapter  b,  of  the  Code  of  Prac- 
tice.  Section  106  provides  that  "every  other  action 
may  be  brought  in  any  county  in  which  the  defend- 
ant resides  or  is  summoned,"  which  embraces  this 
case.  Section  107  says:  "Where  any  action  embrac- 
ed by  the  last  section  is  against  a  single  defendant 
the  plaintiff  shall  not  be  entitled  to  judgment  against 
him,  on  the  service  of  a  summons  in  any  other  coun- 
ty than  that  in  which  the  action  is  brought,  unless  he 
resided  in  that  county  at  the  commencement  of  the 
action."  Therefore,  if  the  defendant  resided  where 
the  action  was  brought,  judgment  may  be  rendered; 
for  if  suit  nu^  be  brought  where  defendant  resides 
judgment  meof  be  rendered,  as  well  as  in  cases  where 
suit  must  be  brought  in  certain  counties,  judgment 
may  be  rendered,  although  the  summons  is  executed 
in  another  county. 
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The  case  of  Pottinger  vs.  Mai/Jidd,  14  B.  Mimroe^        Ratmow 
647,  is  relied  on  to  show  that  where  one  of  several  Rkkd. 

defendants  is  served  with  process  out  of  the  county  ' 
where  the  suit  is  brought,  and  another  defendant  re- 
sides in  the  county  where  the  suit  is  brought,  that 
judgment  may  be  rendered  against  the  defendant 
served  out  of  the  county.  The  principle  therd  set- 
tled is  the  same  as  that  involved  in  this  case. 

l*he  10^  section  of  the  Code,  chapter  5,  recognizes  as 
valid  the  service  of  process  in  any  county  provided 
the  defendant  resides  in  the  county  where  the  suit  is 
brought  when  it  is  commenced.  The  same  effect  is 
given  to  the  service  as  if  in  the  county  where  the 
suit  brought,  ^hat  is  the  meaning  of  this  language? 
It  is  believed  it  has  reference  to  the  time  when  the 
party  must  answer,  &c. ;  to  the  time  of  trial,  &c. 
It  would  be  giving  the  language  an  effect  beyond  its 
meaning  to  say  it  restricted  the  meaning  of  sections 
106  and  107. 

J.  Harlan  on  the  same  side — 

The  determination  of  the  question  in  this  case  de- 
pends upon  the  construction  which  the  court  may 
give  to  the  provisions  of  Code  of  Practice,  title  V, 
entitled,  "The  county  in  which  an  action  may  be 
brought." 

The  tirst  section  supposed  to  be  applicable  is  sec- 
tion 106,  which  reads:  "Every  other  action  may  be 
brought  in  any  county  in  which  the  defendant,  or  one 
of  several  defendants  resides  or  is  summoned." 

As  there  is  but  one  defendant  in  this  case  the 
words  "or  one  of  several  defendants"  should  be 
omitted,  and  the  section  will  then  read  :  "Every  oth- 
er action  [which  includes  this]  may  be  brought  in 
any  county  in  which  the  defendant  resides  or  is  sum- 
moned." 

The  order — which  was  intended  for  a  bill  of  ex- 
ceptions— states  that  the  defendant  resided  in  the 
county  of  Nicholas  at  the  commencement  of  the  ac- 
tion, and  still  resides  there.     I  submit  whether  the 
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Ratvoic        ease  is  not  within  the  veiy  letter  of  the  section,  and 
RuD.  also   within   its  spirit.     By   serving  the  process  on 

Raymon  in  the  county  of  Bourbon  it  did  not,  in  any- 
wise, prejudice  his  rights  of  defense.  The  purpose 
and  object  of  the  Code  was  to  prevent  a  debtor  from 
avoiding  the  process  of  the  court  of  the  county  of 
his  residence  by  going  into  another  county,  and  re- 
turning within  ten  days  before  the  commencement 
of  the  term  of  the  court,  and  thus  prevent  honest 
creditors  from  obtaining  judgments  for  their  money. 

The  construction  fer  wbicb  I  contend  is  fortified 
and  sustained  by  the  two  following  sections,  107  and 
108: 

Section  107  is  to  the  effect  that  the  plaintiff  shall 
not  be  entitled  to  a  judgment  on  the  service  of  a 
summons  in  any  other  in  which  the  action  is  brougbtt 
unless  he  resided  in  that  county  &i  the  commencement  of 
the  action.  The  meaning  of  which  is,  if  be  resided 
in  the  county  in  which  the  action  was  commenced, 
and  was  served  in  another  county  in  proper  time, 
the  plaintiff  shall  be  entitled  to  a  judgment. 

Section  108  is  applicable  to  a  case  where  there  are 
several  defendants,  and  no  judgment  shall  be  ren- 
dered unless  one  of  the  defendants  was  summoned  in 
the  county  where  the  action  is  brought,  or  resided 
there  at  the  commencement  of  the  action ;  but  if 
either  exists  the  plaintiff  shall  be  entitled  to  a  judg- 
ment. 

Section  110  is  and  was  intended  to  embrace  the 
3d  section  of  the  aet  of  February  4,  1812.  (1  More^ 
head  4"  Bjown,  842.) 

That  act  and  section  110  authorizes  process  to  be 
sent  to  any  county  in  the  state  where  the  defendant 
removes  from  the  county  in  which  the  action  is 
brought  after  the  commencement  thereof  This  sec- 
tion does  not  apply  to  the  present  case,  but  the  pre- 
vious sections  were  intended  to  extend  the  facilities 
of  obtaining  judgments  against  defaulting  debtors, 
in  cases  where  no  defense  would  be  interposed. 
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Residence  of  the  defendant  gives  jarisdiction  to  Ratmob 
the  court.  The  sections  referred  to  do  not  require  Rku. 
both  residence  and  service  of  process  in  the  county 
kk  which  the  action  is  brought.  Service  in  a^y  ooun- 
ty  is  good  if  the  defendant  resided  in  tlie  county 
where  the  action  is  brought.  If  the  defendant  is 
Buei  in  a  county  in  which  he  does  not  reside  a  ser^ 
vice  of  process  in  that  eounty  will  authorize  a  judg- 
ment. I  refer  to  the  case  of  PattiTiger  vs.  Mi^field, 
14  B.  Monroe^  610,  as  sustaining  the  construction  con- 
tended for. 

The  sections  referred  to  by  the  court  in  that  case 
were  taken  from  the  first  edition  of  the  Code,  but 
are  the  same  referred  to  in  this  brief  but  have  differ^ 
ent  numbers. 

Judge  Crenshaw  delivered  the  opinion  of  the  Court.  DeceBrf>er  tO. 

This  suit  was  brought  against  Raymon  by  Reed  in 
the  Nicholas  Circuit  Court,  where  Raymon  resided, 
upon  a  note  executed  by  Raymon  for  $2,231  25. 
Process  was  issued  to  the  county  of  Nicholas,  and  also 
to  the  county  of  Bourbon;  each  summons  was  execut- 
ed ;  the  one  which  issued  to  Bourbon  was  served  more 
than  ten  days  before  the  ensuing  term  of  the  Nicho- 
las Circuit  Court,  but  the  one  which  issued  to  Nich- 
olas was  not  served  in  time  for  a  judgment  at  the 
next  Court. 

Upon  the  calling  of  the  cause  at  the  ensuing  term 
the  defendant  appeared  and  showed  that  he  resided 
in  the  county  of  Nicholas  at  the  institution  of  the 
suit,  and  still  resided  there,  and  that  he  was  attend- 
ing the  Bourbon  Court  as  a  witness  when  the  sum- 
mons was  executed  in  that  county;  and  he  objected 
to  the  rendition  of  the  judgment  against  him,  but 
the  court  overruled  his  objection,  and  gave  judgment 
agTiinst  him. 

The  question  is,  was  the  judgment  properly  ren- 
dered upon  the  service  of  the  process  in  Bourbon — 
that  served  in  Nicholas  not  being  in  time  for  a  judg- 
ment at  that  term? 
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Ratmox 

V8. 

Rked. 


1.  A  suit  was 
brought  iu  the 
eouniy  of  de- 
feiiUuni's  resi- 
dence; process 
issued  to  that 
county  aod  an 
adjuining  coun- 
ty, and  tterved  in 
the  iaiter  coun 
ty  in  time  for 
judgment,  but 
not  in  ibe  coun- 
ty of  defend- 
ant's residence 
In  lime  fur  judg- 
ment: iield, 
that  it  was  er- 
ror to  render 
judgment  upon 
the  service  in 
the  foreign  coun 
U.  {Code  of 
Prae.  chap,  5, 
•fcs.  107,  110.) 


2.  The  de- 
fendant having 
objected  to  the 
judgment,  and 
the  court  over 
ruling  hid  objec- 
tion, it  was  pro- 
per to  bring  the 
case  up  for  cor- 
rection of  the 
judgment;  but 
if  tno  court  had 
not  decided  the 
question  in  that 
form,  it  would 
have  been  nec- 
essary to  have 
moved  the  court 
for  its  correc 
tion,  as  a  cleri- 
cal misprison, 
before  bringing 
th*"  case  to  this 
court. 


The  law  applicable  to  this  question  is  found  in 
the  Code,  title  F,  sections  107  and  110.  These  two 
sections  are  upon  the  same  subject,  and  must  be  con- 
strued together.  And  although  a  literal  construction 
of  section  107,  without  a  consideration,  at  the  same 
time,  of  section  110,  might  authorize  the  conclusion 
that  service  of  process  upon  the^  defendant  in  anoth- 
er county  than  that  in  which  the  suit  was  brought — 
the  latter  being  the  county  of  his  residence — yet, 
when  these  two  sections  are  considered  together,  we 
think  the  conclusion  is  clear  and  indisputable  that 
the  commencement  of  the  suit  in  the  county  of  the 
defendant's  residence,  and  the  service  of  process  in 
another  county,  will  not  authorize  the  judgment,  un- 
less the  defendant  had  removed  from  the  county  of 
his  residencQ  after  the  commencement  of  the  suit 
therein,  which  it  is  not  pretended  he  did.  Any  other 
construction  would  render  section  110  entirely  nuga- 
tory and  unmeaning. 

After  the  appearance  of  the  defendant  we  think 
the  judgment  against  him  would  have  been  author- 
ized had  he  failed  to  object  to  the  same ;  but  he  ap- 
peared and  objected. 

Had  there  been  no  appearance  to  the  action  the 
judgment  would  have  been  regarded  as  premature, 
and  a  clerical  misprision,  and  no  appeal  to  this  court 
would  have  been  authorized  until  the  Circuit  Court 
had  refused,  upon  motion,  to  set  aside  the  judgment. 
But  the  defendant  having  appeared  and  objected  to 
the  rendition  of  judgment,  and  the  court  having  de- 
cided upon  its  propriety,  the  error  is  an  error  of 
the  court,  and  not  a  mere  clerical  misprision. 

Wherefore  the  judgment  is  reversed,  and  the  cause 
remanded  with  directions  that  the  judgment  be  set 
aside,  and  for  further  proceedings. 
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FiNNXLL,  &0. 

M 
NSSBITT,  SlO, 


Finnell,  &c.,  vs.  Nesbit,  &c.  Case  7. 

APPEAL   FROM   KENTON   CIRCUIT.  Pr.  Eo. 

One  who  is  a  debtor  to  a  bank,  the  funds  of  which  are  placed  in  the 
hands  of  commissioners  for  liquidation,  roaj  properly  claim  a  set* 
off  for  anything  due  to  him  from  the  bank  at  the  date  of  the  assign- 
ment.   (3  Dana,  398.) 

This  suit  was  brought  by  the  commissioners  of  the  Case  stated. 
Trust  Company  Bank,  on  a  bill  of  exchange  which 
the  bank  held  upon  Nesbit  as  drawer,  Scott  as  ac- 
ceptor, and  Goodson  as  indorser. 

The  petition  sets  forth  the  bill  in  the  usual  form. 
The  failure  of  the  bank  in  October,   1854,  and  the 
appointment  of  the  commissioners  by  the  chancellor 
on  bill  filed,  and   asks  judgment  for  the  amount  of    ' 
the  bill. 

Nesbit  answered  admitting  the  execution  of  the 
bill,  but  says  that  previously  to  the  failure  of  the 
bank  he  deposited  in  its  office  $258  75  as  a  fund  out 
of  which  he  proposed  to  pay  off  and  discharge  the 
said  bill;  that  prexiously  to  the  failure  of  the  bank, 
and  before  any  bill  filed  to  compel  a  liquidation  of 
the  affairs  of  the  bank,  he  presented  his  check  for  the 
amount  of  said  bill  and  in  payment  thereof,  but  the 
bank  refused  his  check,  all  which  was  before  the  bill 
was  due;  that  said  sum  of  $258  75  has  never  been 
paid  to  him  and  is  yet  due,  and  claims  to  set-off  that 
sum  against  the  bill  sued  on,  and  judgment  over  for 
the  remainder  after  satisfying  the  bill. 

To  this  answer  there  was  a  demurrer,  which  is 
presumed  to  have  been  overruled,  though  the  record 
does  not  show  it  in  terms. 

The  plaintiff  filed  a  reply,  denying  that  Nesbit 
made  his  deposit  with  the  intention  of  paying  the 
bill,  but  that  the  deposit  was  made  with  the  intention 
and  under  an  agreement  that  it  should  draw  interest 
at  six  per  cent.,  and  averring  that  it  was  made  before 
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jlwiauL,  A*,    the  bill  was  drawn.    To  this  reply  there  was  a  de- 
KttBm«  4bo.    niurrer  which  the  court  sustained,  and  gave  judg- 

ment  for  the  defendant.     The  plaintiff  excepted,  and 

has  appealed  to  this  court. 

W,  B.  Kinkead  for  appellant — 

The  amount  in  contest  is  small,  though  the  princi- 
ple involved  is  an  important  one  for  the  guidance  of 
the  <;omnusaioiief8  m  setliiiig  the  affairs  of  the  com- 
pany. 

The  circuit  judge  was  not  authorized  to  conclude 
that  the  deposit  was  made  by  the  appellee  with  the 
intent  to  pay  the  bill  sued  on,  as  it  was  made  before 
the  bill  was  drawn,  and  the  appellee  does  not  say  so; 
his  allegation  is  that  out  of  his  deposit  he  proposed  to 
pay  the  bill. 

This  is  not  a  case  of  mtt^uoZ  credit  between  parties. 
The  debt  did  not  arise  out  of  the  same  transaction ; 
no  connection  between  the  demands,  nor  ctgreement 
for  a  set-off,  but  a  case  of  separate  and  distinct  de- 
mand for  which  each  party  has  his  separate  right  of 
action.  (See  Barbour  on  Set-Off^  17  ;  Parsons  on  Con.^ 
240  ;  Jacobs'  Law  Die.,  vol.  6,  p.  66.) 

The  common  law,  differing  from  the  civil  law, 
drove  each  party  to  his  separate  suit.  It  is  by  statute 
alone  that  it  is  allowed,  which  gave  the  party  a  dis- 
cretion to  rely  upon  the  set-off  or  resort  to  his  sepa- 
rate suit;  but  if  relied  upon  as  set-off  it  must  be 
plead  with  notice,  otherwise  it  could  not  be  given  in 
evidence.  The  balance  of  the  account  was  then  con- 
sidered as  the  true  debt  between  the  parties. 

By  sec.  128   of  the  Code  of  Practice  "a  set-off  must 
be  a  cause   of  action  arising  on  contract,  or  ascer- 
tained by  the  decision  of  a  court."     But  it  is  insist- 
:^  ed  this  case  is  to  be  tested  by  the  charter  of  the  bank. 

By  that  charter  it  is  provided,  in  substance,  that  upon 
the  refusal  of  the  bank  to  pay  its  notes  or  deposits, 
the  circuit  court  of  Kenton  county,  upon  petition  be- 
ing filed  by  a  citizen  of  this  state,  shall  appoint  com- 
missioners   who  shall  take  possession    of    its   aa- 
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»et8,  collect  the  same,  and  apply  them  by  a  pro  rata     Fwiiill,  to 
distribution  among  the  creditors  of  the  bank  accord-     Mwutt,  to 
ing  to  their  respective  demands.     These  provisione 
are  thought  to  be  in  conflict  with  the  general  law  of 
set-oflT,  and  must  prevail. 

Was  the  bill  sued  on  a  part  of  the  assets  of  the 
bank?     It  is  insisted  that  it  was. 

But  the  circuit  judge  supposed  that  the  right  of 
cet-off  existed;  that  courts  of  equity  would  grant  re- 
lief in  cases  where  a  court  of  law  would,  and  that 
the  chancellor  in  this  case  would  allow  a  set-off,  the 
bank  charter  notwithstanding.  If  the  charter  of  the 
bank  would  not  admit  the  defense  here  set  up  at  law, 
it  could  not  be  applied  in  equity.  (Jackson,  ^c.  vs. 
Robinson,  Sfc,.  3  Mason,  183.) 

Story  says  (Story's  Eq,,  sec,  I434,)*'Equity  general- 
ly follows  the  law  as  to  set-off,  but  it  is  with  restric- 
tions and  limitations.  If  there  is  no  connection  be- 
tween the  demands,  then  the  rule  is  as  it  is  at  law." 

In  Howcv.  Shepherd,  2  Sumner,  412,  Judge  Story 
eaid  in  regard  to  set-off,  *'The  known  rule  in  equity 
in  regard  to  set-oflfis,  that  they  follow  the  law  unless 
there  is  some  intervening  natural  equity  going  be- 
yond the  statute  of  set-off,  which  constitutes  the  gen- 
era! basis  of  set-off  at  law;''  also,  2  Sumner,  634, 
"To  justify  a  court  of  equity  in  allowing  a  set  off, 
there  must  be  some  original  intervening  equity  be- 
tween the  parties  besides  the  mere  fact  of  mutual 
debts."     (5  Mason,  201,) 

Before  the  statute  of  bankruptcy  in  England  (5 
Geo  2)  a  creditor  was  compelled  to  prove  his  debt 
before  the  commissioner,  and  take  his  pro  rata  divi- 
dend of  perhaps  2^  and  M  in  the  pound,  and  at  the 
same  time  pay  the  full  amount  of  his  indebtedness  to 
the  bankrupt's  estate.  (Eu  parte,  PrescoVscase,  1  Aik. 
R.,2Sl,per  Hardmcke) 

Such  it  is  insisted  is  the  effect  of  the  charter  in 
this  case.     The  appellee,  as  a  depositor,  is  not  enti- 
tled to  any  preference  over  other  creditors,  and  the 
commissioners    should    be    allowed    to   collect    the 
VOL.  XVI.         23 
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FiNirsLL,  &0.     amount  of  the  bill  as  assets  for  a  pro  rata  distribution 
Nbsbitt,  &c.     according  to  the  provisions  of  the  law. 

Menxies  Sf  Spilman  for  appellee — no  brief  found. 

Deeember  11.       Judge  Simpson  delivered  the  opinion  of  the  Court. 

If  this  action  had  been  brought  in  the  name  of  the 
One  who  is  a  Trust  Company  Bank,  the  right  of  the  defendant  to 
fht^^'fu^ScUi^^^Jf  *  s^t-^ff  ^^^Id  be  clear  and  undoubted.  The  only 
which  are  plac-  question  then  that  arises  in  the  case  is,  whether  the 
of  oom'ra  lor  provisions  of  the  charter,  and  the  transfer  of  the  ef- 
liquidation, may  {qq^q  q{  t^e  corporation  into  the  hands  of  commission- 
aset-oifforany"  ers  in  pursuance  thereof,  operates  to  divest  this  right, 
fcwn  the  bank   ^^  whether  it  still   continues   notwithstanding  this 

at  the  date  of  transfer,   inasmuch   as   the   demand   on   which  it  is 
the  assignment.    «         ,     ,  ,  t        •»    r      t  ^      •         i        i         ■ 

(5ilaAa,398.)     founded  was  due  to  the  defendant  during  the   legal 

existence  of  the  corporation.  If  it  had  been  acquir- 
ed by  him  after  that  period,  it  is  very  clear  that  no 
right  of  set-off  would  arise  in  his  favor,  as  such  a 
right  in  that  state  of  case  would  be  wholly  incompat- 
ible with  the  provisions  of  the  charter  in  reference 
to  the  liquidation  of  the  affairs  of  the  corporation. 

The  language  of  the  act,  under  which  the  commis- 
sioners are  acting  in  winding  up  the  affairs  of  the 
bank,  is  not  materially  different  from  that  contained 
in  the  act  of  1839  regulating  the  administration  and 
settlement  of  estates,  and  under  that  act  the  right  of 
set-off,  where  the  debtor  held  a  debt  or  demand 
against  the  testator  or  intestate  at  his  death,  has  ne- 
ver been  questioned;  but  such  a  debt  is  allowed  to 
attach,  and  to  operate  as  an  extinguishment  of  that 
amount  of  the  debt  due  the  testator  or  intestate,  on 
the  principle  that  the  balance  which  remains  after 
the  set-off  is  deducted,  is  all  that  is  actually  due  to 
the  estate,  and  which  can  be  rightfully  and  justly  ap- 
plied in  the  course  of  administration.  {Elt/,  ^-c.  vs. 
HorinCy  6  Dana,  398.) 

We  think  that  the  same  doctrine  should  be  applied 
in  this  case.  The  defendant  did  not  actually  owe 
the  bank  anything  at  the  time  its  corporate  existence 
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terminated.     His  demand  against  it  had  previously        Mbmit 
accrued,  and  there  was  nothing  due  from  him  to  it,  to     yoixTg,  to. 
be  regarded  as  assets  or  effects  belonging  to  it,  to  be 
administered  by  the  commissioners. 
Wherefore  the  judgment  is  affirmed. 


Merrit  vs.  Pollys,  &c.  €aw  8. 

APPEAL  PROM  CLARKE  CIRCUIT.  Q"®*  ^■*' 

1«  After  A  partnerahip  has  beea  diBaolved,  and  notice  thereof,  one  part- 
ner cannot  bind  bis  forner  co  partner  bv  any  other  inetruaaent  of 
writing  which  creates  a  new  cause  of  action,  e^en  for  the  renew- 
al of  a  partnership  note,  or  the  liquidation  of  a  partnership  ao- 
ooant. 

fi.  But  a  note  gi^^n  by  one  of  a  firm,  in  the  usual  course  of  bttsines8» 
will  be  binding  on  the  other  members  of  the  firm,  unless  the  paye« 
had  notice  of  the  dissolution. 

3.  The  court  should  not  give  to  the  jury  a  positive  instruction  to  find 

a  particular  fact  when  there  is  testimony  conducing  to  show  the 
contraiy. 

4.  One  of  a  late  firm  who  has  executed  a  note  for  a  debt  of  the  late  firm, 

which  was  probably  barred  by  the  statute  of  limitation,  is  an  in- 
competent witness  to  charge  another  member  of  the  firm  in  a  suit 
upon  the  note. 

The  facts  of  the  case  are  stated  in  the  opinion  of 
the  Court.    Rep. 

C  Allen  for  appellant 

D.  Breck  for  appellee. 

Judge  SmrsoN  delivered  the  opinion  of  the  Court. 

The  qaestion  which  arises  in  this  case  is,  whether 
or  not,  after  a  dissolution,  a  note  made  by  one  part- 
ner, in  the  name  of  the  firm,  in  liquidation  of  a  firm 
debt,  will  bind  his  co-partner. 

The  doctrine  is  well  settled,  that  after  a  partner-  •    .^^ 

ship  has  been  dissolved,  and  legal  notice  of  the  dis-  paHnership  ha» 
tfolutioii  has  been  given ,  one  partner  cannot  bind  hia  a^'^noU^tliM 
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Mkrrit  co'partners  by  the  execution  of  a  note,  or  any  other 

Pollys,  &c.  instrument  of  writing  which  creates  a  new  cause  of 

ot  one  psirtiier  action,  cvcn  for  the  renewal  of  a  partnership  note, 

cannot  bind  his  Qp  i\^^  settlement  or  liquidation  of  a  partnership  ac- 
former  co-pa  t-  «  r>  T»r  .   , 

Derby  any o'h-  count.     (Abet  VS.   SuttoUj  3  Esp,^   108;   Wrightson  vs^ 

wri\"nr"wh!ch    P^'iff^ni,  1  Starkie,  375;  Sandfordvs,  Nicklcs,  4  Johns. 

cr«*at<»8  8  new    Reports ^22 A]  Bank  of  South   Carolina  vs,  Hnmphrrys, 

6ven  for  the  re-    1  McCordy  5J88  ;  Bell  vs,  Morrison ^  1  Peters*  South  Car- 

''ZkL'^LT^:  o?i7w  Rrports.  351  ;  National  Bank  vs,  Norton,  I  HilPs 
nerenip  note,  or  '  '  ' 

the    liquid  ition  New  York  Rrports,  572.) 

•c<»unt.°^"  *^       According  to  strict  legal  principles  one  partner  has 

2.  But  a  note  no  power,  after  the  dissolution,  to  bind  his  co-part- 
?fir"  m  theV!^  "®'* '  ^"^  ^^^  ^^^  protection  of  third  persons  the  obli- 
nai  course  of  gation  of  the  firm  and  the  authority  of  the  partners 
bind?ng^'oT  the  ^^^  continued  until  legal  notice  of  the  dissolution  is 

other  mtfmbere   given.     But  partners  should  be  held   liable  in  such 

of  the  firm  un  ' 

]es8  the  payee   Cases  only  where  the  bolder  has  received  the  note  in 

the  diswluTion!  ^^^  usual  course  of  business,  and  without  any  knowl- 
edge that  a  dissolution  had  taken  place.  {BrisVilvs, 
Sprague,  8  WendeWs  Reports,  424 ;  Whitman  vs,  Leon- 
ard, 3  Pick,,  179  ) 

In  this  case  the  note  upon  which  the  action  was 
brought  was  executed  by  one  of  the  partners  upwards 
of  two  yeirs  after  the  dissolution  had  occurred  ;  it 
was  given  for  goods  which  had  been  purchased  of 
the  plaintiffs  for  the  firm  previous  to  the  dissolution, 
and  was  signed  **Brown  &  Merrit,  in  liquidation'^ — 
Brown  &;  Merrit  having  constituted  the  firm. 

1'he  dissolution,   the  time  thereof,  the  subsequent 

3.  The  court  execution  of  the  note,  and  its  consideration,  having 
to  the  jury  a  been  proved,  the  defendant  moved  the  court  to  in- 

S^u'^to  *find"^a  *^''"^*  ^^^  ^^^y  ^^^^  ^"  ^^^  testimony  adduced  they 
particular  fact  should  find  a  verdict  in  his  favor,  but  the  court  oyer- 
testimony'^cou^  ruled  the  motion,  and  instructed  the  jury  to  find  for 

ducing  to  shoir  the  plaintiffs, 
tbe  contrary. 

This  instruction  cannot  he  sustained,  for  if  it  be 
conceded,  as  we  are  inclined  to  think  it  should  be, 
that  the  note  sued  on  must  be  regarded  as  having 
been  executed  and  received  by  the  holders  in  the  us- 
ual course  of  businessc — see  V^rwm,  vs.  MaaUiuUan  Co. 
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17  Wendell^  524 — still  there  was  not  such  an  entire 
absence  of  testimony  with  respect  to  the  knowledge 
of  the  plaintiffs  at  the  time  it  was  executed,  that  the 
firm  had  been  previously  dissolved,  as  to  have  justi- 
fied an  imperative  instruction  that  the  jury  should 
find  a  verdict  in  their  favor  It  is  true  there  was  no 
proof  that  notice  of  the  dissolution  had  been  pub- 
lished, or  that  the  fact  had  been  directly  c^^mmunica- 
ted  to  the  plaintiffs,  but  the  time  which  had  elapsed 
after  the  dissolution  before  the  note  was  executed, 
and  the  peculiar  manner  in  which  the  signature  of 
the  name  of  the  firm  was  made  to  the  note,  indica- 
ting that  its  affairs  were  in  a  state  of  liqixidation  and 
final  settlement,  were  circumstances  from  which  the 
jury  might  have  inferred  a  knowledge,  by  the  plain- 
tiffs at  the  time  of  its  execution,  that  the  firm  had 
been  previously  dissolved.  The  question  of  notice 
should  therefore  have  been  referred  to  the  jury,  and 
the  instruction  as  given  was  erroneous. 

The  deposition  of  the  partner  who  executed  the 
note  in  the  name  of  the  firm  was  read  in  evidence, 
and  it  is  contended  that  he  was  an  incompetent  wit- 
ness, and  consequently  that  his  testimony  was  im- 
properly admitted.  As  however  the  deposition  was 
read  upon  the  trial  without  objection,  no  question 
can  now  be  raised  with  respect  to  the  propriety  of 
its  use  upon  that  trial,  but  as  it  may,  and  probably 
will  be  objected  to  on  the  next  trial,  it  is  proper  that 
we  should,  at  this  time,  consider  the  question  of  the 
competency  of  this  witness. 

By  the  execution  of  the  note  in  the  name  of  the 
firm,  he  has  bound  himself  for  its  payment,  whether 
it  be  obligatory  on  the  other  partner  or  not.  If,  at 
the  time  of  its  execution,  the  debt  was  barred  by  the 
statute  of  limitations,  as  the  lUcts  proved  by  him 
tend  to  show,  then,  if  he  were  to  pay  the  note,  the 
defendant  not  b^ing  legally  liable  for  the  debt  for 
which  it  was  executed,  would  not  be  liable  to  him 
for  contribution.  In  that  state  of  case,  therefore,  the 
witness  has  an  evident  interest  in  having  the  defend- 


Mehrit 

vs 

Pollys,  &c. 


4.  One  of  a  late 
firm  who  hns  ex- 
ecuted a  note  for 
a  debt  of  the 
late  firm,  which 
was  probably 
barred  by  the 
statute  of  limi- 
tation, is  an  in- 
competent wit- 
ness to  charge 
another  member 
of  the  firm  in  a 
suit  upon  the 
note. 
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HiNDERsoN  AND  aiit  madc  liable  upon  the  note,  and  cannot  be  regard- 
R.  Co.         ccl  competent. 

Lkavbll.  Wherefore  the  judgment  in  reversed,  and  cause  re- 
•  manded  for  a  new  trial  and  further  proceedings  con- 
sistent with  this  opinion. 


Case  9^  Henderson  and  NasbYille  Bailroad  vs.  Leayell. 

I  idbnass      Obik  Pn.  appeal  from  christian  ciRcurr. 

I1O6    178 

L^^°^l  ^'  ^h^n  the  terras  of  a  subacription  are  prescribed  by  a  eharter,  it  is 

1108384  ,  ,  .,..•,  • 

'  not  necessary  to  state  the  terms  m  the  petition ;  and  a  general 

averment  that  all  the  terms  and  conditions  necessary  to  authorize 
a  demand  of  payment  of  8ubecriptions  is  sofficient  under  the  149IA 
$ectUm  of  ike  Code  of  PrtMCtiee. 
S.  To  nuthorize  a  corporatiun,  created  by  statute^  to  sue,  it  is  not  ne- 
cessary that  it  should  aver  iti>  regular  organization,  and  generally 
one  dealing  with  a  corporation  is  not  permitted  to  deny  its  exist- 
ence. 

3.  It  is  not  necessary  to  arer  readiness  to  perform  a  part  of  a  contract 

which  is  to  be  performed  after  the  act  complnined  of. 

4.  Conditional   subscriptions  to  a  railroad,  not  inconsistent  with  th* 

terms  of  a  charter,  are  binding  if  the  conditions  are  performed. 

The   facts   of  the   case  appear  in  the  opinion  of 
the  Court.     Rep, 

N.  E,  Grayy  Z».  Lindsey,  and  B.  ^  /.  Monroe^  for  ap- 
pellee— 
The  petition  refers  to  a  subscription,  without  any  con- 
ditions ;  that  exhibited  contains  conditions  on  its  face. 
It  is  true  it  is  averred  that  the  directors  have  complied 
with  all  the  conditions  on  which  the  defendant  was 
to  be  liable  ;  have  made  the  calls,  &c.     Is  the  paper 
filed  to  be   regarded  as  part  of  the  petition  ?     We 
suppose  not,  and  refer  the  court  to  the  case  of  HiB 
for  Wintersmith  v&.  Barret,  14  B.  Mrmroe,  86.     In  that 
case  the  court  said  that  it  was  not  sufficient  to  refer 
to  a  writing  in  the  petition^  and  file  it,  but  that  so 
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much  of  the  contract  contained  in  the  writing  is  to  H*HD«i6ii  Aiip 

,  ..I     .  I  ^         .     .  Nabhvilub     R. 

be  set  out  as  will  show  the  acts  of  omission  or  com- '        r.  co. 

mission  which  entitles  the  plaintiff  to  relief.     That       Lea^ll. 

has  not  been  done  in  this  case.     No  part  of  the  wri- 

ting  is  set  out  either  literally  or  according  to  its  le- 
gal import. 

It  is  no  where  stated  what  was  the  condition  on 
which  the  subscription  was  to  become  absolute.  A 
general  averment  of  the  performance  of  conditions 
precedent  is  not  sufficient.  The  manner  of  perform- 
ance should  be  stated.     (6  Monroe^  322.) 

If  the  paper  which  is  in  part  copied  into  the  re- 
cord is  to  be  regarded  as  the  paper  referred  to  in  the 
petition,  there  was  not  only  one  but  three  distinct 
conditions,  on  which  the  liability  of  the  appellee  to 
pay  the  whole  subscription  depended — 1.  The  road 
vras  to  touch  or  pass  near  the  corporate  limits  of 
Hopkinsville.  2.  The  money  subscribed  was  to  be 
expended  in  Christian  county.  3.  A  deduction  was 
to  be  made  of  the  amount  of  any  tax  that  might  be 
voted  upon  the  appellee  by  the  county  of  Christian. 
The  last  condition  may  properly  be  a  matter  of  de- 
fense. The  second  may  be  a  subsequent  condition  ; 
but  it  is  insisted  that  performance  of  the  first  should 
have  been  averred.  Whether  it  has  been  legally 
performed  must  be  decided  by  the  court  upon  an 
averment  of  the  location  of  the  road,  and  its  distance 
from  Hopkinsville.  The  expression  near  to  Hop- 
kinsville is  very  indefinite.  One  man  would  say 
one,  another  five,  and  a  third  ten  miles.  The  aver- 
ment on  this  subject  should  have  been  specific,  after 
setting  out  the  terms  of  the  contract.  (See  Wright 
vs.  IShclbyville  Railroad  Company^  MSS.  opinion  of  Ju^ 
ly  16,  1855.)  A  party  must  plead  facts,  not  con- 
clusions, of  law,  that  his  adversary  may  confess  and 
avoid  traverse  or  deny. 

The  court  is  referred  to  the  following  authorities  : 
1  Condensed  Rcp,^  371;  2  Cranch^  127 ;  2  JohnsotCs 
Reports,  109 ;  6  Monroe,  428,  9. 
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Httumson  aw>  Robert  McKee  for  appellant — 
Nabrtille     R.  "^  * 

R.  Co.  The  Circuit  Court  erred  in  sustaining  the  demur- 

httkrwLh.        ^^^  to  ^^^  petition. 

'  The  defendant  subscribed  for  stock  in  the  Hender- 
son and  Nashville  Railroad,  upon  condition  that  the 
line  of  said  road  should  be  located  through  or  near 
the  town  of  Hopkinsville,  and  the  sums  subscribed 
should  be  expended  in  the  county  of  Christian.  The 
road  was  located  through  the  town  of  Hopkinsville, 
and  ten  several  calls  were  made  upon  the  subscribe 
ers,  of  five  dollars  on  each  share,  and  the  defendant 
having  failed  to  meet  the  calls  made  upon  him  this 
suit  was  instituted  to  compel  payment. 

The  defendant  demurred  to  the  petition,  assigning 
four  causes  of  demurrer.  Of  them,  in  their  order — 
1.  The  plaintiff  does  not  aver  that  there  is  such  a  cor- 
poration legally  existing.  This  is  not  necessary. 
Facts  are  averred  from  which  the  legal  existence  of 
the  Henderson  and  Nashville  Railroad  Company  is  a 
necessary  and  legitimate  deduction,  and  which  pre- 
supposes its  legal  existence,  all  which  is  admitted  by 
the  demurrer.  Of  this  class  of  averments  is  that  of  the 
election  of  *a  directory  by  the  company  or  stockhold- 
ers. That  defendant  being  a  stockholder  voted  at 
at  such  election,  and  that  the  directors,  so  elected 
have  complied  with  all  the  stipulations  and  condi- 
tions upon  which  the  liability  of  the  defendant  de- 
pended. (See  Charter,  Session  Acts  of  1850-1,  srcs. 
1,  2,  8,  10,  IS,  page  281  to  288.)  The  averment  that 
all  the  conditions  have  been  complied  with  pre-sup- 
poses  the  election  of  the  directory  and  the  organi- 
zation of  the  company,  which  constitutes  its  legal  ex- 
istence. 

2.  It  is  objected  that  there  is  no  averment  of  read- 
iness to  expend  the  money  in  Christian  county.  The 
money  cannot  be  expended  until  collected.  Such 
averment  was  not  necessary.  The  application  of 
the  money  is  a  condition  subr^equent.  The  proper 
authorities  might  interpose  after  the  money  is  paid» 
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to  prevent  any  misapplication  by  the  directors,  who  Hewdkusow  ahd 

.     ^  ^,      .       <.  /.I.  Nashville     R. 

are  but  the  truntees  of  the  company.  r  co. 

3.  The  plaintiff  claims  the  first  installment,  which        L^A^^i,,^ 

should  have  been  paid  in  advance.     This  is  no  cause  — 

of  demurrer,  if  it  is  a  valid  answer  to  any  part  of  the 

demand. 

4.  There  is  no  averment  whether  the  subscription 
was  payable  in  money.  Money  is  what  the  plaintiff 
has  a  right  to  demand,  as  nothing  else  is  provided  for 
or  agreed  to  foe  paid. 

The  Circuit  Court  entertained  the  opinion  that  the 
commissioners  had  no  power  to  take  conditional 
subscriptions.  This  was  for  the  benefit  of  the  sub- 
scribers, and  they  cannot  object,  if  the  conditions 
have  been  complied  with  by  the  directory,  and  the 
objection  is  one  of  which  the  subscribers  have  no 
right  to  (Complain. 

Judge  Simpson  delivered  the  opinion  of  the  Court.  December  13. 

The  plaintiffs'  petition  sets  forth  a  good  cause  of  ac-       i.  when  the 

tion— it  ailefires  that  the  defendant  subscribed  for  and   *^™«of  »  «"»>• 

scnptuin  are  pre 

took  fifteen  shares  of  the  capital  stock  of  the  Henderson  pcribed    by    a 

and  Nashville  Railroad  Company,  each  share  being  necawy^^to 

for  one  hundred  dollars,  which  subscription  was  made  ?^*f  *^®  K*""* 

..--,_,  1   .         ,  ...    >n  the   petition; 

in  wi-itmg  by  the  defendant,  and  that  the  writmg  will  and   a  genetul 

be  filed  as  a  part  of  the  petition  as  soon  as  the  same  Jii""?hr  lenng 
can  be  procured.     It  then  contains  allegations  which  «n<^    conditions 
ehow  that  ten  calls,  of  five   dollars  each,  had  been  thoHse  'a    de- 
made  by  the  directors  of  said  company,  in  conformi-  """^J  ^^  P]JJ| 
ty   with  the   requirements   of  the   charter,  none   of  scriptions       is 
ivhich  had  been  paid  by  the  defendant.     The  writing  the  i49?A«fSiw» 
referred  to  was  filed    before  the  defendant  filed  his  ^  ^*  ^'^  •/ 
demurrer.     The  obligations  which   the  subscription 
imposed  on  the  defendant  were  created  and  prescrib- 
ed by  the  charter,  and  being  matters  of  law,  it  was 
unnecessary  lo  state  them  in   the  petition.     It  was 
averred  that  the  plaintiffs  had  complied  with  all  the 
conditions  on  their  part,  which  general  averment  was 
authorized  by  the  i49th  section  oj  the  Code  of  Practice. 
The  rule  laid  down  in  the  case  of  Hill  Jor  the  use  of 
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HENDKitsoif  AMD    Wifitersmith  vs.  Barrett,  Ac.,  (14  B.  Monroe,  83.)  and 
Nashville     R.        ,  .    ,    ,         .^  ,.     .  . 

R.  Co.         which  has  been   relied  upon  in   argument  to  prove 
Leavell        ^^^  ^^®  petition   in   thia  case  is  defective,  only  re- 

quires  the  plaintiff  to  state  in  the  petition  so  much 

of  the  contract  as  shows  that  he,  by  reason  of  the 
alleged  acts  or  omissions  on  his  part,  and  of  those 
on  the  part  of  the  defendant,  is  entitled  to  an  action 
and  to  relief. 

Testing  the  petition  in  this  case  by  this  rule,  it  ap- 
pears that  it  contains,  on  its  face,  and  without  refer- 
ence to  the  contents  of  the^  writing  alleged  to  have 
been  made  by  the  defendant,  a  statement  of  facta 
which  constitute  a  good  cause  of  action,  and  is  there- 
fore sufficient.  If  the  writing  upon  which  the  action 
is  founded,  contains  precedent  conditions  which  the 
plaintiff  must  perform,  as  a  general  allegation  of 
performance  by  him  is  all  that  is  necessary,  there 
does  not  seem  to  be  any  good  reason  why  he  should 
be  compelled  to  state  in  the  petition  that  part  of  the 
written  contract  which  embraces  such  conditions,  but 
the  defendant,  if  he  relies  upon  the  fact  that  they 
have  not  been  complied  with,  can  state  them  at  large, 
and  i«pecify  the  particulars  in  which  the  plaintiff  has 
failed  to  comply  with  them.  But  it  is  not  necessary 
to  decide  this  point  at  present,  because  the  writing 
sued  upon  does  not  in  our  opinion  contain  any  pre- 
cedent condition,  or  any  stipulation  that  renders  the 
payment  of  the  stock  subscribed  for  by  the  defendant 
dependent  on  the  performance  of  any  prior  act  by 
the  plaintiffs. 

The  writing  does  not  contain  any  stipulation  that 
the  stock  subscribed  for  is  not  to  be  paid  until  the 
road  is  located  as  therein  mentioned,  but  only  that 
when  the  road  is  located  it  shall  touch  or  pass  near 
a  certain  point,  and  that  the  amount  subscribed  shall 
be  expended  in  said  county.  These  stipulations  form 
part  of  the  contract,  and  their  violation  might  ope- 
rate to  discharge  the  defendant  from  all  obligation  to 
pay  the  amount  subscribed  by  him ;  and  even  after 
its  payment  he  would  have  a  right  to  restrain  the 
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plaintifTd  from  appropriating  it  to  any  other  purpose, 
and  from  using  it  in  any  other  manner  than  that  con- 
templated by  the  terms  of  the  subscription. 

But  as  these  stipulations  were  made  for  the  benefit 
of  the  subscribers,  and  do  not  create  any  conditions 
precedent  which  the  plaintiffs  had  to  perform,  it  was 
not  necessary  for  them  U>  set  them  forth  in  the  peti- 
tion, nor  to  make  any  averments  in  relation  to  them. 
They  were  made  for  the  benefit  of  the  subscribers, 
and  they  have  a  right  to  require  a  faithful  compliance 
therewith,  and  may,  if  such  be  the  case,  make  it  ap- 
pear that  they  have  been  broken  and  disregarded. 

It  is  not  necessary  that  the  plaintiffs  should  show 
that  the  company  hets  a  legal  existence,  and  a  right 
to  sue  in  its  corporate  capacity,  by  being  organized 
in  the  mode  prescribed  by  the  charter.  This  is  never 
required  in  a  suit  by  a  corporation ;  and  in  general 
Inhere  a  defendant  deals  with  a  corporation,  and  re- 
cognizes its  existence,  he  is  not  permitted  to  raise  the 
question  whether  it  has  been  legally  organized  or 
not  If  the  defendant,  as  alleged  in  the  petition, 
participated  as  a  stockholder  in  the  election  of  the 
directory,  his  right  to  controvert  the  corporate  exis- 
tence of  the  company,  may  be  very  questionable. — 
But  be  this  as  it  may,  this  question  cannot  be  made 
on  demurrer,  as  it  was  unnecessary  to  state  in  the  peti- 
tion such  facts  as  would  show  that  the  requisitions  of 
the  charter  had  been  complied  with,  and  the  compa- 
ny had  been  legally  organized.  The  first  objection 
to  the  petition,  made  in  the  demurrer,  is  therefore  not 
valid. 

The  second  ground  of  objection  therein  made  to  it 
ie  also  untenable.  The  money  subscribed  could  not 
be  expended  until  it  was  paid;  its  expenditure  was 
a  subsequent  act,  which  the  plaintiffs  had  to  perform, 
and  consequently  it  was  unnecessary  for  them  to  aver 
their  readiness  to  comply  with  the  terms  of  the  sub- 
scription. An  averment  by  the  plaintifl*s  of  an  ofier 
or  readiness  to  perform  on  their  part,  is  only  neces- 
sary where  the  acts  to  be  done  are  concurrent,  and  is 


Hbndkrbon  and 
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9.  Toaalhor^ 
iie  a  corpora- 
tion created  by 
stAtute  to  rae» 
it  is  not  necefl- 
aarj  that  it 
should  aver  its 
regular  orgmii- 
satioD,  andeeB- 
era! I?  one  deal- 
ing with  a  cor* 
p«>raiion  ia  not 
permitted  to  de- 
nj  its  existeBc«. 


3.  It  is  nol 
necessary  to  a- 
yer  readiness  to 
perform  a  part 
of  a  contract 
which  is  to  bo 
performed  aU  r 
the  act  complaia 
ed  of. 
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4.  Condition- 
al 8uft>9criptiuDfl 
to  a  mi  I  road  not 

i  D  C  O  n  8  i  8  ti'Dt 

ikith  the  terms 
of  a  charter,  are 
binding  it*  Uie 
oonditioiM  are 
perfonned. 


not  required  where  the  defendant  has  to  pay  the  mo- 
ney before  the  plaintiffH  are  bound  to  do  anything. 

The  third  g:round  of  objection  is  equally  unavail- 
ing. The  petition  does  not  show  that  the  first  install- 
ment due  on  each  r^hare  is  sued  for,  but  only  that  ten 
in^!tallment:4,  which  have  been  called  for,  and  which 
remain  unpaid,  are  demanded  in  the  action.  Wheth- 
er the  installments  thus  demanded  are  the  first,  or 
the  laj^t,  on  the  stock  subscribed,  doe.s  not  appear; 
and  certainly  if,  as  it  is  assumed  by  thi.s  objection, 
the  plaintiffs  had  a  right  to  sue  for  the  first  install- 
ment, because  it  should  have  been  paid  at  the  time 
the  stock  was  subscribt- d,  it  should  not  therefore  be 
presumed  that  one  of  the  installments  mentioned  in 
the  petition  was  the  one  that  was  due,  and  shouW 
have  been  paid  without  being  called  for.  For  this 
reason  this  objection  was  invalid;  but  the  objection, 
even  if  the  first  installment  had  been  «ued  for,  would 
not  have  applied  to  the  other  installments,  and  the 
fact  that  it  should  have  been  previously  paid  by  the 
defendant  would  hardly  seem  to  furnish  a  good  rea- 
son why  he  should  not  be  compelled  to  pay  it  in  this 
action,  if  he  had  not  previously  paid  it. 

The  8tock  of  course  was  payable  in  money,  as 
there  was  no  stipulation  that  it  should  be  paid  in  any- 
thing else,  and  consequently  no  averment  on  this  sub- 
ject was  required. 

The  stock  in  this  case  is  not  conditional,  although 
the  defendant  has  in  the  act  of  subscribing  for  it 
brought  the  company  under  certain  obligations  to  him 
in  relation  to  it,  with  which  they  are  bound  to  com- 
ply. Such  stipulations  are  not  incompatible  with 
sound  policy,  or  with  any  of  the  provisions  of  the 
charter.  They  do  not  render  the  subscription  void, 
but  operate,  as  it  was  intended  they  should,  for  the 
benefit  of  the  stockholder.  But  even  if  the  subscrip- 
tion had  been  made  upon  the  express  condition  that 
the  money  should  not  be  paid  until  certain  acts  were 
done  by  the  company,  when  those  acts  were  done 
the  stock  would  then  be  unconditional,  and  the  sab* 
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©cribers  would  be  compelled  to  pay  it,  aa  was  decided        ^■***'»  ^• 
by  this  court  in  the  case  of  the  MaysvUle  and  Lcxing-   Oaavkb'  Ex'o» 
Um  R,  R.  Co.  vs,  McMillan,  15  B.  Mm'oe,  218. 

The  court  below  theretbre  erred  in  :9ustaining  the 
demurrer  to  the  petition. 

Wherefore  the  judgment  is  reversed,  and  cause  re- 
manded that  the  demurrer  to  the  petition  may  be 
overruled,  and  for  further  proceedings  consistent  with 
this  opinion. 


Isaac  and  others,  (of  color,)  vs.  Graves'  Executor.     Case  lo. 

APPEAL    FROM    WOODFORD    CIRCUIT.  OrB.  PjbT. 

1.  The  will  contained  this  clause:  *'Eicli  and  every  one  of  m?  slnves 
are  to  be  liberated  and  placed  in  the  handrf  of  the  Kentucky 
State  ColontKition  Society,  (or  the  purpose  of  being  colonized  to 
Liberia:"  Held,  that  in  the  foregoiut:  clause  there  are  no  words  of 
immediate  emaacipatioa,  but  the  slives  are  to  be  placed  in  fhe 
hands  of  the  society  for  the  purpose  uf  being  coioniz''d  to  (in) 
Liberia  The  liberation  and  iudicated  d's  position  is  for  the  single 
purpose  of  being  culiaiizod,  and  so  connected  with  it  as  to  be  in- 
capable  of  a  separtite  and  independent  operation,  without  violat- 
ing the  intention  of  the  testator.  Their  colonization  as  far  as  it 
depends  upon  the  slaves  is  a  condition  precedent  to  their  emanci- 
pation. 

9*  A  bequest  to  slaves,  each  of  an  equal  share  in  one-half  the  pro- 
ceed:) of  the  testator's  estate,  being  illegil,  can  only  be  m-ide  ef- 
fectual on  thfir  becoming  free,  and  capable  of  taking  as  legatee:*  ;• 
and  none  are  entitled  to  freedom  or  to  the  bequest  m.ide  to  them 
who  are  not  colonized. 

3.  The  will,  m-ikin^  no  provision  for  the  expense  of  transports ti on  of 

the  slaves  to  Liberia,  or  requiring  that  It  aliall  be  at  the  expense  of 
the  Colonizition  Society,  if  there  be  no  other  lund,  a  portion  of 
the  legacy  is  to  be  appropriated  to  th  it  purpose,  in  consistency 
with  the  will  and  the  Reti9ed  StutuUa^  pgge  644 

4.  The  right  to  freedom  on  the  p.irt  of  the  slaves  being  prospective, 

their  hire,  until  their  freedom  is  complete,  is  a  p^irt  of  the  csute, 
and  properly  a  fund  for  distribution,  as  the  balance  of  the  estate, 
and  may  properly  be  applied  to  defray  the  expeu:*es  of  trnn.<<por- 
tation,  equally  for  the  benefit  of  ail;  and  the  remaining  parts  paid 
to  each  adult  on  arriving  in  Liberia,  or  on  their  embarcatlon,  and 
the  parts  of  the  infants  so  secured  to  them  in  Liberia  that  they 
receive  it  on  arriving  at  full  age. 
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Isaac,  &c.  The  facts  of  the  case  are  stated  in  the  opinion  of 

Graves*  Ex'oiu    the  COUrt.— /fey. 

Morehead  Sf*  Brown  and  Rodman  for  the  appellants. 

B.  Monroe  and  /.  Harlan  for  the  society. 

r.  N,  Lindsey  for  the  executor. 

Deoember  15.       Chief  Justice  Marshall  deliverad  the  opinion  of  the  Court. 

This  petition  was  filed  by  Thomas  Jett,  executor  of 
Nelson  Graves,  deceased,  to  obtain  a  construction  of 
the  will  of  his  testator,  and  a  determination  of  the 
rights  growing  out  of  it  as  they  might  effect  his  own 
action  in  the  management  of  the  estate,  and  in  ful- 
fillment of  the  trust  confided  to  him.  The  will,  which 
was  admitted  to  record  in  August,  1853,  first  directs 
Thomas  Jett,  whom  it  appoints  executor,  to  sell  all  the 
real  and  personal  estate  ot  the  testator  except  the 
slaves,  as  soon  as  possible,  on  a  credit  of  one  and  two 
years,  and  at  public  or  private  sale  as  he  may  deem 
proper.  The  second  clause  gives  $1,000  to  the  Ken- 
tucky State  Colonization  Society.  The  third  gives 
S500  to  the  executor.  The  fourth  directs  that  when 
the  above  property  is  sold,  and  the  proceeds  collect- 
ed, the  executor  shall  pay  one  half  of  it  to  certain  rela- 
tives of  the  testator.  The  fifth  says:  "The  other  half 
is  to  be  paid  over  to  my  slaves,  each  and  every  one 
ofthemtohave  an  equal  share."  The  sixth  clause 
is  as  follows:  "Each  and  every  one  of  my  slaves  are 
to  be  liberated  and  placed  in  the  hands  of  the  Ken- 
tucky State  Colonization  Society  for  the  purpose  of 
being  colonized  to  Liberia."  The  seventh  merely 
appoints  the  executor  to  carry  the  will  into  effect. 

The  petition  makes  defendants  the  testator's  rela- 
tives who  are  legatees,  and  also  the  slaves  therein 
referred  to,  and  also  the  Kentucky  State  Colonization 
Society,  and  all  seem  to  have  been  actually  or  con- 
structively summoned.  Many  of  the  slaves  appear 
to  be  infants,  for  whom  the  usual  answer  was  filed 
by  their  guardian  ad  litem.    The  adult  slaves  gener- 
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ally  claim  in  their  answers,  that  by  the  will  their  Isaac,  &c. 
freedom  is  immediate  and  absolute,  and  their  right  to  Gravks*  Ei*oil 
equal  shares  in  one  half  of  the  proceeds  of  the  es- 
tate as  soon  as  realized,  dependent  upon  no  condition; 
that  they  are  not  bound  to  go  to  Liberia,  but  under 
the  laws  of  the  state  are  bound  only  to  remove  from 
it,  to  become  entitled  to  the  full  enjoyment  of  their 
freedom  and  of  the  legacies  bequeathed  to  them,  and 
that  they  are  severally  entitled  to  the  proceeds  of 
their  respective  labor  or  hires  since  the  testator's 
death ;  and  they  object  to  the  appropriation  of  any 
part  of  these  hires  to  the  benefit  of  any  but  those 
who  have  respectively  earned  them,  or  to  the  expense 
of  transporting  them  to  Liberia. 

It  is  upon  these  and  some  other  points  that  the  ex- 
ecutor states  his  difficulties,  and  asks  the  decision  of 
the  court;  and  by  the  decree  rendered  the  most  impor- 
tant of  the  questions  are  decided.  Without  stating 
in  detail  the  several  principles  or  directions  of  the 
decree,  we  proceed  on  our  own  conclusions  with  re- 
spect to  the  matters  decided,  the  case  having  been 
continued  in  the  circuit  court  as  to  the  matters  not 
specifically  decided. 

1.  Upon  the  emancipating  clause  in  the  will,  we        i.  •phe  ^ni 

are  of  opinion  that  as  there  are  no  words  of  immedi-    contained    this 

*^  clause:     "Each 

diate  emancipation,  but   the  language   is  that  the    and  every  one 

slaves  are  to  be  liberated  and  placed  in  the  hands  of  °^^  ^^^  Ubera- 

the  Kentucky  State  Colonization  Society  for  the  pur-    ted  and  placed 

«,     .  1.1        y.    V  ♦  .1       .         1       ...  .  >n  the  hands  of 

pose^of  being  colonized  to  (m)  Liberia,  the  liberation  the     Kentucky 

and  indicated  disposition  of  the  slaves  being  avowed-  ^^J^oclety^for 

ly  for  the  same  and  single  purpose  of  their  being  colon-  tho  purpose  of 

ized  in  Liberia,  are  alike  subordinate  to  the  purpose.  toLmerU^Hdd 

There  is  but  one  intention  in  the  entire  will,  and  that   ^^'^}  ^"  the  fore- 
going      clause 
is  that  the  slaves  shall  be  liberated  and  handed  over    there    are    no 

for  the  purpose  expressed.     If  the   avowed  purpose    Ju^^m«n°|]^' 

for  which   alone  they  are  intended  to  be  liberated    tion,    but   the 
,  .  1.   I     J    .1  .  •       slaves  are  to  be 

cannot  be,  or  is  not   accomphsned,  there  is  no  evi-  pUced   in   the 

dence  of  an  intention   to   liberate.     It  is  true   the  ere°ty*for^h^e^p^^^ 

words,  each  and  every  one   of  my  slaves   are  to  be  pose  of  being 

liberated,  would,  if  standing  alone  and  unqualified,  Liberia.     Thi 


Digitized  by 


Google 


868 


BEN.  MONROE'S  REPORTS. 


Isaac,  Slo. 

GRAVES*    EX*0K. 

liberation  and 
iiidicaied  dispo- 
sitioii  i8  for  the 
single  purpode 
of  being  coioni 
sed,  aiiu  su  c«ju- 
oecied  with  it 
an  to  be  incapa- 
ble or*  a  Sfpnr- 
ate  and  indepen- 
dent operation 
without  vioUt- 
ing  the  intention 
of  the  testator. 
Their  coioniza 
tion,  as  lar  as  it 
dependsuponthe 
slares.  is  a  Con- 
di tiuii  precedent 
to  their  eaiauci- 
pation. 


51  A  bequest 
lo  slaves,  each 
of  an  equal 
share  in  one 
half  the  pro- 
ceeds of  the  tes- 
tator's estate, 
being  illegal, 
eau  only  be 
made  efl'ertual 
on  their  becom- 
ing free,  and  ca- 
|>able  of  taking 
as  legatees,  and 
none  are  enti- 
tled to  freedom 
or  to  the  b<*quest 
D  ade  to  ihcm 
who  are  not  col- 
onised. 


be  deemed  sufficient  to  iQdieate  and  effect  an  imme- 
diate emancipation,  but  they  would  be  so  deemed 
for  the  very  reason  that  there  would  be  nothing  to 
postpone,  or  in  any  manner  to  qualify  the  clearly  ex-» 
pressed  intention  that  the  slaves  should  have  their 
freedom,  and  therefore  they  would,  as  in  other  cases, 
be  entitled  to  the  immediate  benefit  of  the  gifts  aa 
soon  as  by  the  testator's  death  the  will  should  become 
effectual.  In  this  case  the  intended  emancipation  of 
the  slaves  is  prospective,  and  bo  connected  with  the 
purpoj^e  of  their  being  colonized,  as  to  be  incapable 
of  a  separate  and  independent  operation  without 
violating  the  manifest  intention  of  the  testator.  The 
colonization,  as  far  as  it  depends  upon  any  act  of  the 
slave,  is  a  condition  precedent  to  the  emancipation, 
and  as  the  law  withholds  the  full  enjoyment  of  free- 
dom from  an  emancipated  slave  until  his  removal 
from  the  state,  the  will  makes  the  removal  for  the 
purpose  of  being  colonized  the  condition  of  freedom, 
and  appoints  the  delivery  to  the  society  as  the  means 
of  efl^ecting  that  purpose. 

2.  The  bequest  of  money  to  the  slaves,  as  slaves, 
being  illegal  and  void,  it  must,  as  the  only  means  of 
making  it  efiectual,  be  construed  as  a  gift  in  future, 
to  take  effect  when  the  slaves  become  free  and  ca- 
pable of  being  legatees,  and  as  being  therefore  whol- 
ly dependent  upon  their  becoming  so.  Since  then 
this  bequest  must  have  the  same  effect  as  if  it  read, 
"The  other  half  (of  the  proceeds  of  sale)  is  to  be 
paid  over  to  my  slaves  when  they  become  free 
according  to  this  will,  each  and  every  one  of  them  to 
have  an  equal  share,"  and  as  there  is  no  other  gift 
but  in  this  direction  to  pay,  it  follows  that  the  right  to 
the  legacy  depends  upon  the  same  condition  as  the 
right  to  freedom,  that  none  are  entitled  to  the  legacy 
who  refuse  or  fail  to  do  their  part  in  the  performance 
of  the  condition  by  conclusively  submitting  them- 
selves to  be  transported  to  Liberia  for  the  purpose  of 
being  there  colonized,  and  that  it  is  only  to  those  who 
thus  secure  their  treedom  as  designed  by   the  will| 
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that  the  legacy  is  to  be  paid  to  each  an  equal  share.      l^^c,  &c. 
As  the  legacy  did  not  vest  in  any  of  the  slaves  upon  Gravrs*  Ex'or. 
the  death  of  the  testator,  and  cannot  vest  in  any  un-  ^ 

til  the  condition,  as  far  as  it  depends  upon  them,  is 
performed,  the  effect  of  the  previous  death  of  any, 
or  of  the  conclusive  failure  or  refusal  of  any  to  per- 
form the  condition,  is  to  diminish  the  number  of  those 
among  whom  the  legacy  is  to  be  distributed.  The 
willingness  of  any  of  the  slaves  to  remove  from  this 
Btate  to  any  other  country  or  place  than  Liberia,  or 
the  actual  emigration  of  any  of  them  from  Kentucky 
to  any  other  state  or  place,  is  no  compliance  with 
the  requisition  or  purpose  of  the  will,  and  does  not 
give  freedom  under  its  provisions. 

3.  The  will  does  not  expressly  create  or  appropri- 
ate  a  fund  for  the  removal  of  the  slaves  to  Liberia,  making  no  pro' 
but  it   certainly   intends   that   they   shall   be  taken  elTpense^/ trJ^S 
there,  and  as  the  testator  does  not  make  their  removal  portation  of  the 
by  the  Colonization  Society  a  condition  of  the  legacy  ria,  orreqairing 
to  it,  nor  otherwise  attempt  to   charge  it   with  this  ^^^l^^  e^^^Ls* 
burthen,  which  it  cannot  be  compelled  to  perform  or  of  thecoloniza- 
undertake  gratuitously,  we   are  of  opinion   that   if  thwe^be  no^oth. 
there  be  no  other  means  properly  applicable  to  this  ^J  fund,  a  por- 
object,  and   as  far  as   other  means  may  be  deficient,  cy  i»  to  be  ap- 
the  legacies  given  to  the  persons  themselves,  who  for  tharimrpose.ln 
their  own  supposed  benefit  are  required  to  go  or  to  consistency  with 
be  taken  to  Liberia,  may  and  should,  under  the  direc-   Kev,  Stau,  pag$ 
tion  of  the  chancellor,  be  appropriated  to  that  pur-  ^^' 
po.se.     But  there  is  another  fund,  viz.,  that  arising 
and  which  may  have  arisen  from   the   hires  of  the 
slaves  before  tbeir  departure  for  Liberia,  which  is 
primarily  liable  to  be  appropriated  for  bearing  the 
expense  of  their  removal.     If  these  slaves  had  been 
immediately  emancipated  by  will,  and  their  removal 
to  Liberia  had  been  directed  without  any  provision 
for  the  necessary  expense,  they  would,  under  the  pro- 
visions of  the  Revised  Statutes  on  the  subject,  (/J.  S. 
page,  644,  4^.,)  have  been  hired  out  under  the  direc- 
tion of  the  county  court,  to  raise  a  fund  for  defraying 
the   expense  of  removal,  and  for  their  maintenance 
VOL.  XVI.         24 
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Ibaac,  &,c.      for  twelve  months  afterwards,  the  proceeds  of  the  la- 
G&Avss*  Ex'oR.  hor  of  each  family  being  united  in  a  common  fund  for 
its  benefit.     As  the  slaves  in  this  case  were  not  im- 
mediately emancipated  by  the  will,  they  were  not 
directly  subject  to  this  provision,  but  came  under  the 
authority  of  the  executor  for  the  purposes  of  the  will, 
one  of  which,  and  a  very   important  one,  was  that 
they  should  be  removed  to  Liberia.     It  was  his  duty 
to  hire  or  to  employ  them  prudently,  and  with  a  view 
to  their  comfort.     And   as   there  is   no   intimation 
in  the  will,  nor  any  presumption  from  its  general  tenor, 
or  from  the  circumstances  of  the  estate,  which  was 
large  and  unembarrassed,  that  their  earnings  should 
be  appropriated  otherwise  than  for  their  own  benefit, 
we  think  it  is  entirely  consistent  with  the  will,  and 
may  without  vielence  be   inferred  from  it,  that  they 
should  constitute  a  fund  for  defraying  the  expense  of 
removal,  which  the  example  of  the  statute  indicates 
as  their  proper  object. 
4  The  right       ^"^  *^^   question   arises  how  far  these  earnings 
io  freedom  on  from  the   labor  of  different  individuals  shall  consti- 
Blaves^   °being  tute  a  common  fund  to  be  appropriated  to  the  gener- 
prospective,  ^1  expense  of  removal.     If  each  of  these  individuals 

their  hire,  until     .  '^  .  ,     ,        ,  . 

their  freedom  is  was  free,  each  would  be  entitled  to  his  own  eammgs 

Sart^oMhe*e8*  without  the  participation  of  others,  except  so  far  as 

tate,  and  proper-  the  obligations  of  kindred  and  family  might  require. 

tribution,  as  the  But  they  are  not  actually  free.     They  have  only  the 

balance^  ^he  prospective  right  to  freedom  upon  a  prescribed  con* 

properly  be  pp  dition,  until  the  happening  of  which  they  are  not  the 

the^ expenses'^ of  masters  of  their  own  labor,  nor  the  proprietors  of  its 

transportation  earnings.     These  go  to  the  executor  for  the  purposes 
equally   for  the       .    ,     °    .„  ,  ,    ^     ,  ,  ,  ^ 

benefit  of  all;  of  the  Will,  and  he  takes  them  not  as  the  property  of 

fn^parts'^pSd U)  ^^^  several  slaves,  but  rather  as  property  of  the  es- 

each   adult  on  tate  which  may,  and  by  implication  should  be  appro- 

bertalo? on  their  priated  towards    the  discharge  of  the  burthen  of  re- 

embarcation,  &  moval,  which  SO  far  as  it  is  thus  borne  is  borne  by  a 
the  parts  ot  the  '' 

infants 90  secur-  fund  in  which  none  of  these  individuals  has  a  specific 

Uberia***^"thl"  "&^*  ^^  interest  distinct  from  that  of  others.     The  will 

they  receive  it  evidently  intends  that  all  the  slaves  shall  be  colon- 

f^l  age.  ized  in  Liberia,  and  it  contemplates,  though  it  may 
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not  require  that  they  shall   all  go  at  once  or  in  a       ^aao,  ^0. 
body.     We  think  it  aUo  intend;»  that  they  shall  par-   cTi^vks*  E]^*> 
ticipate  equally  in  every  benefit  which  it  confers,  and    — — — 
especially  that  each  shall  have  an  equal  capital  to 
be  used  for  sustenance  or  profit  in  that  distant  and 
Btrange  region  to  which  they  are  to  be  consigned. — 
But  this  equality,  intended  to  take  efiect  at  the  mo- 
ment of  liberation,  would  be   frustrated  and  broken 
up,  if  the   previous   earnings  of  each  were  to  be 
Appropriated   to  his  or    her    separate   use   in    de- 
fraying the  expense  of  preparation  or  transportation, 
a,nd  if  the   share  of  each   in   the  legacy  were  to  be 
charged  with  so  much  as  his  or  her  earnings  should 
fall  short  of  paying  this  expense.     If  this  were  so,  it 
iK^ouId  necessarily  occur,  and  as  we  think  contrary  to 
the  probable  intention  of  the  testator,  that  those  who 
from  infancy  or  age,  or  the  incumbrance  of  childreui 
\(rere  the  least  capable  of  profitable  labor,  and  the 
most  in  want  of  assistance,  would  find  their  shares  in 
the  legacy  more  or  less  reduced  by  a  charge  which, 
as  the  testator  must  have  expected  it  to  be  defrayed 
in  some  form,  it  may  be  presumed  that  he  did  not  ex- 
pect or  intend  it  to  be  defrayed   or  charged  in  such 
form  as  would  necessarily  and  at  the  very  moment 
of  distribution,  and   of  need,  defeat  the   prescribed 
equality,  and   by  reducing  the  shares  of  those  who 
would  be  most  in   need,  place   them,  in  comparison 
with  their  fellows,   under   increased   disadvantages. 
Under  these   considerations,  we  are  of  opinion  that 
the  intermediate  hires  accruing  before  the  departure 
for  embarkation,  should  be  a  common  fund  to  be  appro- 
priated to  the  general  object  of  preparation  and  re- 
moval.    And  wc  are  inclined  to  the  opinion  that  so 
far  as  the  legacies  are  to  be  charged  with  any  portion 
of  the  expense   of  removal,  the   charge  incurred  up 
to  the  time  of  embarkation,  and  including  the  ordin^ 
ary  passage  money,  should  be  deducted  from  the  ag- 
gregate fund  to  be  divided;  and  that  by  this  or  some 
other  mode   of  proceeding,  there  should  be   the  sub- 
stance as  well  as  the  form  of  equality  in  the  distriba- 
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Isaac,  &o.  tion.  There  may  indeed  be  aome  question  whether, 
Gravrs' Cx'oR.  if  the  hires  be  insufficient  to  defray  the  entire  ex- 
'  pense  of  removal,  the  deficiency  should  not  be  sup- 

plied from  the  estate  of  the  testator  undisposed  of  by 
the  will,  if  there  be  any  such,  rather  than  from  the 
specific  legacies  to  the  individuals  who  are  to  be  re- 
moved. But  there  being  no  complaint  or  suggestion 
on  this  subject,  and  as  there  may  be  no  decisive  reason 
against  the  latter  alternative,  which  was  adopted  in 
the  decree  of  the  circuit  court,  we  concur  in  that 
mode  of  making  up  the  deficiency  should  there  be 
any,  but  with  the  qualification  that  the  ordinary  ex- 
penses of  preparation  and  transportation,  as  ascer- 
tained at  the  time  of  embarkation  for  Liberia,  shall 
constitute  an  aggregate  charge  upon  the  fund  to  be 
distributed,  and  that  the  equal  share  of  each  in  thfe 
residue  shall  be  subject  to  any  special  or  extraordin- 
ary charges  incurred  by  or  on  behalf  of  the  several 
individuals,  or  any  of  them. 

4.  It  would  seem  to  be  proper  that  the  executor 
should  ascertain  at  what  time  the  Colonization  Soci- 
ety will  be  ready  to  receive  the  negroes  for  immedi- 
ate removal,  and  should  also  ascertain  and  iurnish 
the  means  of  procuring  the  articles  necessary  for  the 
removal  and  the  voyage  ;  and  the  proper  use  of  such 
articles  should  be  actually  secured  to  the  emigrants 
by  delivery  to  the  proper  persons  at  the  proper  places 
— for  all  which  the  executor,  or  some  other  person 
to  be  appointed  by  the  court,  should  provide.  So  far 
as  the  Colonization  Society  shall  take  charge  of  any 
of  the  negroes  for  the  purpose  of  removing  them  to 
Liberia,  the  proper  agent  ar  agents  of  the  society 
will  be  thereupon  entitled  to  receive  from  the  execu- 
tor the  sum  necessary  for  defraying  the  cost  and  ex- 
pense to  be  incurred  in  performing  its  undertaking. 
And  the  society,  or  its  agent,  undertaking  to  trans- 
port and  colonize  the  negroes,  may  properly  be  se- 
lected by  the  court  as  the  agent  or  commissioner  to 
be  entrusted,  under  proper  security  by  bond  or  other- 
wise,  with  the  duty  of  receiving  on  this  side  of  the 
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Atlantic,  and  after  making  proper  deductions  for  ne-       ^**c»  ^^' 
ce.««grtry  disburste merits,  paying   over  the  legacies  to  Gkatcs*  Ex*oi. 
parties  entitled,  on  their  arrival  at  their  de8»tination 
in   Africa.     The    proper   application    of  all  money 
pa:«i>ing  from  the   executor   into  other  bands,  for  any 
of  the  purpo»«es  above    mentioned,  should   of  course 
be  secured  in  the  usual  manner.     And   we  <lo  tiot 
know  that  there  is  anything  inappropriate  in  the  de- 
tails of  the  decree  on  this  part  of  the  subject,  except 
as  the   mode   of  making  up  the  account  of  each  of 
the  negroes,  for  the  purpose  of  ascertaining  the  bal- 
ance due  to  each,  may  vary  from  the  mode  indicated 
in  this  opinion.     But  the  decree  is  not  specific  in  di- 
recting when  and  where  the  payment  of  the  balance 
is  to  be    made.     We  think   the  payments  should  be 
made  at  any  rate  after  embarkation,  and  we  should 
think  it  more  provident  to  make  them  even  to  the 
adults  after  arrival  in  Liberia,  and  that  the  shares  of 
the  infants  should  be  paid    there  to  such  person  or 
persons  as,  by  the  laws  of  the  ^lace,  are  entitled  to 
receive  a.nd  would  be  responsible  for  them.     As  it  is 
of  the  utmost  importance   to   the  intended  colonists 
that  the  funds  intended   for  their   use    in   their  n^w 
homes,  should  be  scrupulously  guarded  and  secured 
for  their  use,  we   think  it  would  have  been  provident 
to  require  the  executor,  or  a  commissioner,  to  ascer- 
tain what  arrangments  or  provisions,  made  either  by 
the  Colonization  Society  or  by  the  laws  of  Liberia, 
may  be  made  available  for  this  security   in  the  pre- 
sent case.     The  requisitions  of  the  decree  are  appa- 
rently proper,  and  may  correspond  with  the  arrange- 
ments or  provisions  referred  to ;  and  there  being  no 
particular  complaint  in  this  respect,  the  presumption 
IS  thdt  it  does,  and  at  any  rate  there  is  enough  of  the 
case  retained  to  authorize  any  modification  of  these 
details  which  further  information,  to  be  required  eith- 
er from  the  executor,  or  from  the  agent  of  the  Col- 
onization Society,  who  is  in  effect  made  the  agent  of 
the  court,  may  show  to  be  necessary  or  useful. 
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Ijili^aap  Upon  the  whole,  there  being  an  almost  entire  con- 

TvuNRii,  &a.  formity  between  tbe  prit>ci pies  of  this  opinion  and 
'  the  decree  appealed  from,  and  tbe  difference  not  be- 
ing such  as  to  efettablidh  in  the  appellants  any  right 
contested  between  the  parties,  and  the  case  being 
designed  for  the  benefit  of  the  executor  and  the  es- 
tate, by  tbe  speedy  settlement  of  questions  growing 
out  of  the  wilt  the  executor  must  pay,  out  of  assets, 
the  costs  in  this  court;  and  without  a  formal  affirm- 
ance or  reversal,  the  cause,  with  this  opinion,  is  re- 
manded to  the  circuit  court,  which  may  take  any 
proceedings  which  may  be  necessary  to  secure  the 
rights  of  the  appellants,  as  declared  by  this  opinion. 


16m375| 
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Cbm  11.  Lillard  vs.  Turner,  &e. 

P»P.  Eq.  appeal  from  ANDERSON  CIRCUIT. 

1.  The  twpftrate  property  of  a  norried  wonnn  is  liable  for  debts  %h\^ 
ehe  roiij  contract  upon  tbe  f»iith  of  that  pnipertT,  Hiid  ihe  liui^bHiid 
cannot  iiitei-pose  any  obfstacle  to  ihe  collcclion  of  thupe  d«  bts.  es- 
pecially after  prrmitiing  the  wife  to  trade  with  others,  and  deal 
with  the  property  as  if  ahe  wh9  iiii married. 

d.  Courts  of  equity  will  subject  the  pepitrate  property  of  a  fimr  cawfl 
to  the  debts  which  she  may  create;  and  ihe  execution  of  noieais 
sufiBcient  evidence  of  her  inttntion  to  chnipe  hi  r  perBratc  < state 
with  the  pnTmcnt  of  the  debts  for  which  she  execvies  her  nottrs.  (7 
B.  Ji<mro«/99:?;  13  A.,  :)84.) 

3.  A  8e(»arate  estate  in  a  married  woman  confers  upon  her  the  power 
to  den  1  with  it  as  9.  feme  8oU  The  ri^ht  which  she  acquiiefi  in 
propeitv  tinder  the  operation  of  the  etitute  to  protect  the  riphts 
of  Biarried  women,  confeis  no  such  power.  (13  B.  Von.,  3^9.) 
The  two  estates  are  diifert  nt.  The  one  ean  be  rendi  n'd  liable  for 
debts  by  the  separate  act  of  the  wtie;  the  other  only  in  toe  way 
designated  by  tbe  statute. 

The  facts  of  the  case  are  fully  stated  in  tbe  opin- 
ion of  the  court. — Rtp. 

Kavanaugh  if  Penny  for  appellant — no  brief  on  file. 
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John  Draffin  for  appellee. 

Jadge  Simpson  delivered  the  opinion  of  the  Court. 

The  fact  that  the  note  for  $136  69,  which  was  ex- 
ecuted by  Esther  Turner  to  Phirl  and  Jennings,  bears 
the  same  date  of  the  mortgage  which  was  executed 
by  her  and  husband  to  the  same  parties,  would  seem 
to  leave  no  room  for  doubt  that  its  payment  was  to 
be  secured  by  the  mortgage.  It  is  not  reasonable  to 
suppose  that  this  debt,  which  then  existed,  and  a 
note  for  which  was  given  at  the  same  time  the  mort- 
gage was  executed,  was  not  intended  to  be  embrac- 
ed by  it.  The  mortgage  is  unskilfully  drawn,  and 
fails  to  state  the  real  object  of  the  parties,  but  it  se- 
cures the  payment  of  a  sum  more  than  sufficient  to 
cover  this  note  and  the  debt  to  Dedman,  and  we  en- 
tertain no  doubt  that  it  was  to  be  secured  by  it.  But 
the  mortgage  does  not  purport  to  have  been  made 
for  the  purpose  of  securing  the  payment  of  any  debt 
which  might  be  subsequently  created,  and  its  opera- 
tion cannot  therefore  be  extended  so  as  to  embrace 
debts  of  that  description. 

We  do  not  however  consider  the  legal  effect  of  the 
mortgage  of  much  consequence  in  these  cases.  The 
deed  of  trust  executed  in  1842,  by  Mizener  to  Walk- 
er, vested  Esther  Turner  with  a  separate  estate  in  the 
property  therein  conveyed.  The  deed  was  entered 
of  record,  and  Esther  Turner  has  dealt  with  the 
property,  and  created  debts  upon  the  credit  of  it,  as 
if  she  had  been  an  unmarried  woman.  So  far  as 
existing  creditors  are  concerned  her  husband  is  not 
in  an  attitude  to  impeach  that  deed.  Instead  of 
adopting  the  proper  course  to  have  it  vacated  and 
Bet  aside,  if  he  had  a  right  to  do  so,  he  has  not  only 
permitted  it  to  remain  on  the  record  unimpeached, 
but  he  has  also  permitted  his  wife  to  trade  for  her- 
self, and  to  deal  with  the  property  as  if  she  were  un 
married.  He  cannot,  under  these  circumstances,  be 
permitted,  in  opposition  to  the  claims  of  her  credit- 
ors, to  assert  an  equity  to  the  property,  and  to  con- 


LlLLARD 

Turner,  ko. 
December  17. 


1.  The8ep«r- 
ate  property  of 
a  married  wo* 
man  is  liable  for 
debts  which  she 
may  contnict  up 
on  the  faith  of 
that  property^ 
and  the  husband 
cannot  interpose 
any  obstacle  to 
the  ool  lection  ojt 
those  debts,  es- 
pecially after 
permitting  the 
wife  to  trade 
with  others,  and 
deal  with  the 
property  as  if 
Fhe  were  unmar 
ried. 
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LiLLARD 

OS. 

TURKKR,  &C. 


3.  Courts  of 
eqtiitv  will  sub- 
ject the  separate 
property  of  a 
feme  covert  to  the 
debts  which  she 
may  create,  and 
the  execution  of 
notes  is  suffi- 
cient eyidence 
of  her  intention 
to  charge  her 
separate  estate 
with  payment 
of  the  debts  fur 
which  she  exe- 
cutes hei  notes. 
(7  B.iVon,  293; 
13  lb.,  384.) 

3.  A  separate 
estate  in  a  mar- 
ried woman  con 
fers  upon  her 
tlie  power  to 
deal  with  it  as  a 
feme  sole.  The 
right  which  she 
acquires  in  pro- 
perty under  the 
operation  of  tho 
statute  to  pro- 
tect the  rights  of 
married  women 
confers  no  such 

Sower.  (12  B. 
r(m.,329.)The 
two  estates  are 
different.  The 
one  can  be  ren- 
dered liable  for 
debts  by  the 
separate  act  of 
of  the  wife;  the 
other  only  in  the 
way  designated 
by  the  statute. 


trovert  her  right  to  charge  it  with  the' payment  of 
her  debts,  which  have  been  contracted  on  the  faith 
of  its  liability. 

The  deed  creates  a  separate  estate  in  the  wife. — 
She  had  a  right  to  incur  liabilities,  and  to  charge  her 
separate  estate  with  them,  as  if  she  had  been  an  un- 
married woman,  and  a  court  of  equity  will  enforce 
the  charge,  and  subject  the  estate  to  the  payment  of 
her  debts.  The  execution  of  notes  by  her  is  deemed 
a  sufficient  indication  of  an  intention,  on  her  part,  to 
charge  her  separate  estate  for  the  payment  of  the 
debts  for  which  the  notes  was  executed.  {Jmman  vs. 
Wilkcrson,  7  B,  Monroe,  293 ;  Bell  ^  Terry  vs.  Kcllar, 
13  JB.  Monroe,  384.) 

A  separate  estate  in  a  married  woman  confers  on 
her  a  power  to  deal  with  it  as  a  feme  sole.  The  right 
she  acquires  to  property,  under  the  operation  of  the 
statute  to  protect  the  rights  of  married  women,  con- 
fers on  her  no  such  power.  {Johnson  and  xmfe  vs,  Jones, 
12  B.  Monroe,  3'-d9.)  The  two  estates  are  entirely 
different.  One  of  them  can  be  rendered  liable  for 
the  payment  of  debts  by  the  separate  act  of  the 
wife,  the  other  only  in  the  mode  pointed  out  by  the 
statute. 

The  judgment  of  the  court  below  is  erroneous  in 
all  the  cases.  It  is  evident,  from  the  testimony,  that 
there  is  a  considerable  sum  due,  after  allowing  all 
the  credits  to  which  Esther  Turner  is  entitled.  The 
amount  due  should  have  been  ascertained  by  a  com- 
missioner, and  the  separate  estate  subjected  to  its 
payment.  The  payment  of  the  debts  for  which  the 
small  judgments  were  recovered,  that  were  injoined 
by  Turner  and  wife,  was  positively  denied,  and  if 
the  debts  were  paid,  as  alleged,  it  was  a  good  legal 
defense,  and  should  have  been  relied  upon  in  the 
trial  at  law.  Payment  in  full  is  a  legal  and  not  an 
equitable  defense. 

Wherefore  the  judgments  are  reversed,  and  cause 
remanded  for  further  proceedings  consistent  with  this 
opinion. 
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FoflTKK 

Watson,  &c. 


Foster  vs.  Watson,  &c.  Cwe  12. 

APPEAL  FROM    FBANKLIN    CIRCUIT.  Prr.  Eo. 

1.  Where  one  undertakes  to  pf'rromi  a  contmct  of  a  specific  character 
in  services,  upon  which  he  is  to  receive  a  fixed  compeiibation,  he 
cannot  chiim  9uch  fixed  compensation  under  the  contract  until  per- 
form.-ince,  unless  prevented  by  the  other  puny  to  the  contract, 
without  cause,  in  wliieh  event  the  party  is  entitled  t>  a  rntnble 
compons^ition,  according  to  the  terms  of  the  contract;  but  if  the 
OihtT  party  hav«  just  en  use  for  obstructing  pcrformnnce  of  the 
condition  precedent,  nothing  ciin  be  claimed  for  the  part  perform- 
anco  but  a  reasonable  compensation  commensurate  with  the  ser- 
vice rendered. 

8.  Though  a  pHrty  may  have  failed  to  fulfill  a  contract  by  the  perform- 
ance of  service  which  would  entitle  him  to  a  fixed  compensation, 
if  he  h.is  performed  service  for  the  benefit  of  ihe  other  puny  he 
rony  be  entitled  to  compensation  for  the  value  of  such  services. 

3.  If  a  party  in  his  bill  in  chancery  fail  ti>  show  that  he  is  entitled  to 
the  specific  relief  which  he  aske.  yet  if  he  show  a  ri^ht  to  nny  re* 
lief,  even  in  a  court  of  law,  a  demurrer  to  the  bill  should  not  be 
sustained  as  to  the  whole  claim,  but  the  case  truusi'erred  to  the 
common  law  docket. 


Thomas  S.  Page  purchased  of  Gray  &  Todd  a  con- 
fectionery  store   in   Frankfort,   at   a   cost  of  about 

$ ,  and  engaged  Lewid  Foster  to  take  charge 

of  it,  agreeing  that  when,  by  the  profits  arising  from 
the  business,  it  should  be  paid  for,  or  Page  otherwise 
released  from  responsibility,  to  convey  the  establish- 
ment to  Mrs.  James  K.  Watson  and  Foster,  or  to  any 
one  else  they  might  direct.  Foster  having  been  be- 
fore occasionally  intemperate  gave  Page  a  verbal 
pnimise  to  keep  sober,  and  attend  faithfully  to  the 
business,  which  he  did  for  about  five  months,  when 
he  took  a  drinking  frolic.  When  about  recovering 
from  it  he  was  presented  with  a  paper  by  some  one 
on  behalf  of  Page,  which  he  signed,  acknowledging, 
in  substance,  that  he  had  broken  his  promise  to  Page, 
and  promising,  if  admitted  again  into  the  store  un- 
der the  contract,  to  keep  sober,  or  on  failing  to  do  so 
to  leave  it  and  forfeit  all  interest  therein.     At  the 


Cafe  stated. 
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FoOTBB  end  of  about  two  and  a  half  months  he  again  took  a 
Wation»  &a  drinking  frolic,  when  he  was  ejected  from  the  es- 
tablishment.  Foster  brought  this  bill  for  compensa- 
tion for  his  services  according  to  the  contract,  and 
for  such  other  relief  as  might  be  just.  The  bill  was 
demurred  to,  and  the  demurrer  sustained,  and  Fos- 
ter has  appealed  to  this  court. 

/.  Monroe  for  appellant — 

Argued — 1.  That  the  court  below  erred  in  sustain- 
ing the  demurrer  to  the  bill.  Foster  entered  upon 
the  performance  of  the  contract  and  labored  faithful- 
ly for  five  months  ;  during  all  that  time  he  had,  by 
his  contract,  an  interest  in  the  profits  which  were 
made. 

2.  That  at  the  time  Poster  was  ousted  from  the 
concern  the  credits  and  debts  due  the  concern  were 
more  than  sufficient  to  pay  the  original  cost  which  had 
not  been  actually  paid,  when  added  to  the  individu- 
al account  of  the  other  partner;  and  he  had  then  an 
equitable  right  to  a  transfer  of  the  store,  and  the 
chancellor  should  require  the  adjustment  to  be  matde 
as  if  the  transfer  had  been  made. 

3.  The  chancellor  will  not  enforce  a  forfeiture,  but 
will  relieve  against  it.  The  paper  C  provides  for 
the  infliction  of  a  penalty,  which  the  chancellor  will 
not  carry  into  efl^ect.  That  paper  provides  for  the 
forfeiture  of  a  vested  right,  as  well  as  a  right  to  be 
vested.  A  court  of  equity  will  never  enforce  a  pen- 
alty, or  allow  a  forfeiture,  when  compensation  can 
be  made  in  damages.  {Story* s  Equity^  sections  1313, 
1314,  1315,  1316,  1320;  Newland  on  Contracts,  207, 
317;  1  Atkins,  449;  12  Vcscy,  284;  Fhnb,  Etpiity,  B. 
1,  chap.  C,  sec.  4,  note  H\  1  Ycmon,  449  ;  1  Chancery 
Cases,  190;  Broum*s  Chancery  Reports,  343;  2  Potkier, 
note  pages  341  to  845 ;  Hardy  vs.  Martin,  1  Brown's 
Chancery  Cases,  419 ;  /*.,  J90;  1  Vescy,  279;  17  lb., 
126  ;  Pothier  on  ObliffeUion,  note  345.) 

Where  a  penalty  is  inserted  merely  to  secure  the 
performance   of  some   collateral  object  this  object  ia 
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considered  the  principal  intent  of  the  deed,  arnd  the         Foww 

penalty  only  accessionai,  and  to  secure  the  damages     Watson*  && 

reftlly    incurred.     (1    M/tddox    Chancery^  32;  1    Cox,  ' 

126 ;  Keating  vs.  Sparrow,   1  Ball  ij-  Bcalti^,  374.)     If 

to  secure  the  party  against  the  real  lo^s  that  might 

accrue  was  the  intent  of  the  paper  C,  then  it  was  in 

the  nature  of  a  penalty  to  secure  a  forfeiture,  and  a 

court  of  equity  will  not  suffer  it  to  be  effectual  for 

Buch   unconsciencioust   purpone.      (2    Story's  Equityy 

Wees.  331,  750,  775;  Kcrchcval  vs.   SioopCy  6  Monroe^ 

860 :  1  Peters,  376;  Hardin,  602 ;  Eastland  vs.   Van* 

arsdale,  3  Bibb,  374;  Butt  vs.  Bondurant,  7  Mon.^  423; 

1  CaU,  353  ) 

There  i^  no  distinction  between  a  penalty  and  a 
forfeiture.  e:*pecially  when  the  forfeiture  can  be  com- 
pensated in  damages^  or  arises  upon  th^  breach  of  a 
condition  precedent.  (2  Story's  Equity,  sections  1322, 
IS23,  and  note  I,  pacre  688;  2  Johnson's  Chancery  Re-- 
ports,  535 ;  4  A.,  431  ;  Eden  on  Injunctions,  chapter  1, 
paies  21-26  ;  2  Com.  Di^.,  2,  3,  5,  8,  9  ;  1  Chancery 
Cases,  90 ;  1  Vernon,  222.)  Lord  Chancellor  TTiur- 
low  said,  in  the  case  of  Solomon  vs.  Walter,  that  re- 
lief in  equity  may  be  granted  where  a  penalty  is 
named  in  the  bond  not  merely  to  secure  the  payment 
of  damages  in  fact,  ari^^ing  from  a  breach,  but  to  se- 
cure the  performance  of  an  act.  (See  the  whole 
case,  American  Leading:  Cases,  72dv'J.  Law  Lih.,  side 
pn^e  786,  which  is  a  leading  case ;  Benson  vs.  Oihson^ 
8  Atk..3^b;  ErrinfrUm  vs.  Aynrshy,  2  Bro.  Ch.  Ca.^ 
841  ;  Ens9on  vs.  Lyon.  3  Vrs^y,  393.) 

The  principle  involved  is  analagons  to  the  cases 
frequently  arising  in  England  of  firfeiting  leases  for 
failing  to  perform  a  variety  of  acts  done,  or  not  done, 
in  violation  of  stipulations  in  written  leases.  (See 
Naxh  vs.  Ijord  Derby,  2  Vrm.,  537  ;  /«.,  664  )  And  no 
principle  is  better  settled  than  that  the  chancellor  will 
restrain  a  party  from  enforcing  a  penalty  or  forfeit- 
ure, where  he  can  be  fairly  compensated  in  damages. 
Thus,  in  Mays  vs.  Alcork.  5  MnnUrrd,  a  bond  was  con- 
ditioned for  the  payment  of  $7,000  in   two  years^ 
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FoBPm  with  a  proxbo  that  if  interest  was  not  paid  regular- 
WATvoif,  &c.  ly»  the  principal  i<houl(J  be  due  at  once.  The  proviso 
waa  held  a  penalty  against  which  equity  would  re- 
lieve on  payment  of  the  interest.  The  principle  is 
clear,  that  where  the  object  of  the  party  is  fuKillment 
of  the  contract,  not  the  infliction  of  a  penalty,  or  the 
acqui^iition  of  a  collateral  advantage,  that  it  cannot 
be  enforced. 

It  is  clear  that  the  object  of  Page  was  to  secure 
the  services  of  Foster,  and  hence  the  procuring  the 
paper  C.  Foster,  if  he  is  deprived  of  any  compen- 
sation, is  loser  to  the  extent  of  all  his  services,  and 
when  according  to  the  showing  of  the  bill  he  had 
well  nigh  fulfilled  his  entire  undertaking,  and  is  turn- 
ed off  without  any  thing.  What  has  Page  parted 
with,  and  what  has  Foster  rect'ived  \(  he  is  thus  turn- 
ed off?  Page,  &c.,  will  have  received  the  services 
of  Foster,  by  which  he  is  profited  near  $1,000,  and 
Foster  receives  nothing;  by  his  failing  to  keef)  at  all 
times  in  such  condition  as  he  agreed  to  do,  he  is 
made  to  forfeit  all  his  services.  It  cannot  be  that 
Page  looked  to  such  a  result.  It  cannot  be  that  the 
law  will  sanction  such  a  result.  The  object  M^as  to 
secure  the  faithful  care  and  attention  of  Foster. — 
Foster,  through  weakness  and  want  of  self-govern- 
ment, forfeited  the  letter  of  the  bond,  but  no  serious 
injury  resulted.  And  the  forfeiture  should  not  be 
jen forced,  but  compensation  should  be  made  to  Foster 
commensurate  with  the  value  of  his  services:  tbo^igk 
he  may  not  claim  it  by  the  terms  of  the  contract,  yet 
be  is  equitably  entitled  to  it.  And  the  judgment  of 
the  court  should  be  reversed. 

J.  Hffrlftn  for  appellee — 

The  facts  as  presented  by  Foster,  in  his  petition, 
did  not  entitle  him  to  any  relief  at  the  hands  of  the 
chancellor. 

1.  He  admits  that  when  the  original  agreement 
wa-x  made,  he  promised  Mr.  Page  he  wouid  keep  so- 
ber and  attend  to  bis  business.     He  admits  he  viola- 
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led  that  pledge  by  taking  a  spree  as  he  calls  it,  but        Forrw 
\vhich   was  doubtless)  a  drui>ken  frolic,  which  contin-      Watson,  &<» 
ued  for  several  days,  perhaps  a  week. 

2.  In  order  to  reinstate  himself  and  be  placed  in 
statu  guo,  he  executed  the  paper  marked  C,  in  which 
he  stipulates  **that  should  I  hereaiter  get  to  drinking, 
or  otherwise  become  inattentive  to  my  duties,  rt^fAifcni 
aforesaid^  then  I  am  at  once  to  surrender  all  connec- 
tion with  the  establishment  named  in  this  contract, 
and  will  forfeit  all  and  evert/  kind  of  interest  whatever 
in  said  establishment,  and  will  also  forfeit  all  claim* 
to  wages,  &c.,  it  being  expressly  understood  that  the 
conditions  of  my  remaining  any  longer  as  agent  a» 
before  stated,  that  I  am  not  to  drink  any  sort  of  in- 
toxicating liquors,  or  do  any  thing  else  that  may  in- 
terfere wMth  my  duties  as  agent  as  aforesaid.  And  I 
do  hereby  pledge  myself  to  use  all  due  diligence  in 
my  power  to  promote  the  interest  of  said  establish^ 
meat  for  the  purposes  named  in  the  contract,  it  bring 
understood  that  by  my  siriclly  complying  with  this 
additional  requisition,  my  interest  is  to  be  as  stated 
in  the  foregoing  contract.'* 

Foster  admits  he  violated  this  last  agreement  by 
getting  drunk,  and  so  continued  for  several  days. 

3.  It  was  argued  there  was  no  consideration  for  the 
la.-t  agreement.  Does  it  require  any  money  consid- 
eration for  an  agent  to  promise  his  principal  he  will 
keep  sober  and  always  be  in  a  condition  to  attend  to 
business?  Foster  admits  he  made  such  a  promise  in 
parol  at  the  outset;  and  it  may  be  inferred  it  was  a 
etiong  inducement  to  Page  to  engage  Foster  as  hit) 
agent. 

4.  la  a  party  entitled  to  relief  who  shows  that  by 
the  terms  of  his  agreement  h«  is  not  entitled  to  any? 
He  made  his  own  bargain  and  he  should  abide  it. 
There  is  no  hardship  in  compelling  him  to  do  it.  He 
was  in  the  store  about  seven  months  and  a  half,  and 
received  about  $75  or  $100  tor  his  services.  I'he 
presumption  is  he  has  been  paid  to  the  extent  of  th« 
value  of  his  services. 
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Foster  Here  is  the  case  of  a  young  man,  a  printer  by 

Watson,  &c.     trade,  who  engages  to  perform  certain  services^  and 
'  upon  the  faithful  performance  thereof,  and  the  whole 

establishment  paid  for,  and  Page  released  from  all 
responsibility,  he  is  to  be  an  equal  owner  thereof. — 
He  admits  he  failed  to  perform  his  duties,  and  asks 
the  chancellor  to  reform  the  contract  and  pay  him 
pro  tanto.  Is  there  any  equity,  or  nwraiity^  in  such  an 
application?  The  party  voluntarily  gets  drunk  and 
endangers'the  whole  establishment  by  permitting  it 
to  be  burnt  or  robbed,  and  is  not  entitled  to  the  favor- 
able consideration  of  the  chancellor. 

There  is  nothing  in  the  agreement  that  would  au- 
thorize Foster  to  receive  any  benefit  except  by  a 
strict  compliance.  I  refer  the  court  to  the  case  of 
Jewed  vs.  Thompson, 2  Lit,,  52,  and  the  authorities  there- 
in referred  to  by  the  court.  The  performance  of  the 
condition  precedent  is  necessary  to  enable  the  party 
to  recover  on  a  contract.  The  non-performance  by 
the  plaintiff  in  that  case  was  not  his  fault,  but  in 
consequence  of  the  act  of  the  government  in  making 
peace  with  Great  Britain.  In  the  English  case  cited 
by  the  court,  the  sailor  who  had  shipped  at  Jamaica 
for  Liverpool,  and  was  to  receive  thirty  guineas  oo 
his  arrival  at  the  latter  port,  died  on  the  passage,  and 
the  court  decided  his  administrator  could  not  recover 
on  a  quantum  meruit,  although  the  sailor  had  perform- 
ed his  services  faithfully  to  the  time  he  was  attacked 
with  the  disease  that  caused  his  death.  In  the  other 
case,  the  plaintiff  was  to  receive  £100  for  one  year^ 
cervices,  but  died  three  quarter  of  a  year  after- 
wards, the  court  said  no  recovery  could  be  had  for 
three  quarters'  services.  The  principle  of  these 
cases  is,  that  a  contract  is  an  entirety  and  cannot  be 
split  up. 

In  the  case  at  bar,  the  failure  of  the  plaintiff  was 
his  voluntary  act.  His  love  of  liquor  overpowered 
him,  and  he  claims  compensation  for  services  outside 
of  his  contract ;  a  contingency  not  provided  for  by 
the  parties. 
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Page  would  not  have  employed  Foster  if  he  had        Kobtke 
supposed  he  would  get  drunk  and  neglect  his  busi-     WATsoN.fto. 
nesa,  and  he  cannot  call  on  the  c^urt  to  change  the 
contract,  and  pay  him  in  a  manner  not  contemplated 
by  the  parties. 

It  Bcems  to  me  it  is  a  case  destitute  of  merit,  and 
the  judgment  of  the  circuit  court  should  be  affirmed. 

Chief  Justice  Marshall  delivered  the  opinion  of  the  Court  December  17. 

It  is  manifest  from  the  statements  of  the  petition 
that  the  primary  object  of  the  entire  transaction  to 
which  it  refers,  was,  so  far  as  Page  and  the  Watsons 
were  concerned,  to  benefit  Mrs.  Watson  by  securing 
for  her  use  the  net  profits,  or  a  certain  portion  of  the 
profits*,  of  a  confectionery  store,  which  was  expected, 
under  proper  management,  to  yield  a  large  profit. 
It  was  for  the  promotion  of  this  object  that  Page  in- 
curred the  responsibility  of  purchasing  the  store,  and 
it  was  for  the  purpose  of  securing  at  once  an  indem- 
nity against  that  responsibility,  and  the  intended  ben- 
efit to  Mrs.  Watson,  that  the  services  of  Foster  for 
conducting  and  managing  the  business  were  engag- 
ed, by  the  promise  of  a  joint  and  equal  interest  with 
Mrs.  Watson  in  the  entire  establishment,  so  soon  as 
it  should  be  paid  for,  or  when  Page  should  be  other- 
wise released  from  responsibility.  To  earn  this  ex- 
traordinary compensation  was  of  course  the  motive 
of  Foster  for  undertaking  the  service  required,  and 
was  with  him  the  primary  object  of  his  engagement. 
But  with  the  other  parties  the  object  was  to  secure 
an  indemnity  to  Page,  and  the  intended  benefit  to 
Mr».  Watson,  by  the  proper  mar^agement  of  the  bu- 
siness in  which  she  was  to  be  interested.  It  was  to 
efl^ect  this  object  that  the  services  of  Foster  were 
sought  for  and  engaged ;  and  that  as  a  means  of  se- 
curing the  requisite  attention,  skill  and  fidelity  on  hia 
part,  this  prospect  of  extraordinary  compensation, 
which  according  to  the  statements  of  the  petition 
might  be  easily  and  speedily  realized,  was  held  out 
to  him  by  the  covenant  of  Page,  that  when  the  es- 


Digitized  by 


Google 


884 


BEN.  MONROE'S  REPORTS. 


FoeTKii 

vs. 

Watbon,  &c. 


Ir  Where  one 

nndertHkes  to 
perform  a  con- 
tnict  of  a  speci- 
fic churactcr  in 
services  upon 
which  he  is  to 
receive  a  fixed 
com  pensation, 
he  cannot  claim 
sui'h  fixed  com 
pensaiiun  under 
the  contract  un- 
til perform  u  nee, 
unless  prevent- 
ed bjr  the  other 
party  to  the  con- 
tract without 
cauDC;  in  which 
event  the  partv 
is  entitled  to  a 
rateable  com 
pensation,  hc 
cording  to  the 
terms  of  the 
contract.  But 
if  the  other  par- 
ty have  just 
cause  for  ub- 
Btructing  perfor- 
mance of  the 
con'iition  prece- 
dent, nothing 
e-in  be  claimed 
for  the  part  per- 
formance, but  a 
reasonable  com- 
pensation com- 
m^nsuratc  with 
the  service  ren- 
dered. 


tablishment  should  be  paid  for,  (as  it  was  expect- 
ed to  be  out  of  its  own  profile*.)  or  when  Page 
should  be  otherwise  released  from  responsibility  for 
it,  he  would  convey  it  to  Mrs.  Watson  and  Foster,  or 
as  they  should  direct.  It  was  in  that  event  only  that 
the  establishment  was  to  become  the  property  of  Fos- 
ter and  Mrs.  Watson  ;  until  then  it  was  to  remain  the 
property  of  Page,  who  expressly  reserved  the  right 
of  employing  another  agent  for  its  management. 

It  is  evident  that  the  expected  services  of  Foster 
constituted  the  sole  consideration  of  any  benefit  in- 
tended to  be  secured  to  him  by  the  covenant,  and  if 
its  language  imports  anything  more,  it  is  to  that  extent 
wholly  gratuitous  and  unenforceable.  If  this  be  not 
the  case,  then  although  Page  might  have  to  pay  for 
the  store  himself,  without  any  aid  Irom  its  profits,  or 
although  Foster  should  withhold  his  services  entirely, 
or  should  render  such  slight  service,  and  in  such  a 
negligent  manner  as  was  manifestly  inconsistent  with 
his  duty  and  inadequate  to  the  attainment  of  the  object 
of  the  contract;  and  if  in  consequence  of  this,  another 
agent  should  be  necessarily  employed,  and  by  hts 
services  the  store  should  be  made  to  pay  for  itself, 
Foster  might  still  claim  the  promised  compensation, 
however  little  he  might  have  contributed  by  his  ser- 
vices to  the  end  and  objects  of  the  arrangement. — 
And  as  this  would  most  obviously  violate  the  inten- 
tion of  the  parties,  the  covenant  must  be  understood 
as  being  based  upon  the  consideration  and  condition 
of  a  faithful  and  continued  discharge  on  the  part  of 
Foster  of  the  duties  implied,  not  only  in  his  under- 
taking to  manage  this  concern  for  the  purposes  which 
his  employers  had  in  view,  but  also  in  the  extraordin- 
ary compensation  promised,  and  which  evinces  the 
importance  of  the  object  in  view,  and  also  and  espe- 
cially the  importance  attached  to  his  services  as  the 
chosen  means  of  its  accomplishment. 

It  w«as  evidently  the  expectation  of  the  parties  that 
the  store  should  pay  for  itself,  and  that  in  this  way 
the  price  for  which  Page  had  become  responsible 
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should  either  be  paid  to^him,  or  paid  to  hb  vendorB        Fosrcm 
in  discharge  of  his  redp'onsibility.     To  efieet  this  ob^     Watboii,  &g. 

jeet  the  services  of  Foster  were  engaged,  and  upon  

its  being  effected  they  were  to  be  compensated  by 
the  promised  transfer  to  himself  and  Mrs.  Watson. 
If  a  payment  by  or  for  the  benefit  of  these  parties, 
which  should  release  or  remunerate  Page,  might  en- 
title them  to  the  transfer,  though  the  means  of  pay- 
ment were  not  derived  from  the  store,  such  an  event 
does  not  appeeu*  tx)  have  been  contemplated,  and  as 
it  has  not  happened,  it  may  be  regarded  as  wholly  out 
of  the  case. 

Then  the  essence  and  substance  of  the  transaction 
was,  a  contract  on  the  one  side  to  employ  and  per- 
mit, and  on  the  other  to  render  service  as  the  mana- 
ger and  conductor  of  the  store  for  the  purpose  of 
paying  for  it  out  of  the  profits  or  proceeds  of  the  bu- 
siness, and  of  thus  entitling  Mrs.  Watson  and  the 
agent  by  whose  services  this  object  was  to  be  effect- 
ed, to  the  joint  proprietorship  of  the  store.  And  as 
the  services  of  Foster  were  the  only  consideration 
for  the  interest  which  he  was  to  have,  so  the  continu- 
ation of  those  services  until  the  object  should  be  ac- 
complished, was  the  sole  condition  on  which  he  was  to 
become  entitled  to  the  promised  compensation,  or  any 
part  of  it.  The  contract  on  his  part  was  a  continu- 
ing contract,  to  terminate  only  with  the  accom- 
plishment of  its  object,  and  as  its  performance  was 
the  consideration  and' condition  of  the  stipulated  re- 
ward, and  could  not  be  complete  until  the  object  of 
his  undertaking  was  accomplished,  he  could  not  until 
that  event  be  entitled  to  anything  under  the  contract, 
because  he  could  not  until  then  have  performed  the 
condition  precedent  on  which  his  entire  right  would 
depend.  The  prevention  of  his  performance  l)y  the 
act  of  the  other  party,  without  his  default,  would  take 
the  case  out  of  this  rule,  so  far  only  as  to  entitle  hira 
to  a  rateable  compensation  cM^cording  to  the  terms  of 
the  contract.  But  without  such  excuse  for  nonper- 
formance, he  would  be  entitled  to  nothing  under  the 
VOL,  XVI.         26 
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Foster         express  Contract,  and  could  at  most  claim  compensa- 
Watson,  &g.     tion  onl}'  for  the  value  of  Uis  services   actually  ren- 
dered. 
The  petition  discloses  the  fact,  that  in  about  five 
3.  Though  a  months  after  the   making  of  this   contract,  and  at  a 
Suod  uTJuimu  ^^"™®  when  its  object  had  not  been  either  literally  or 
contract  by  the  substantially  accomplished,  he  was  by  his  own  vol- 
Bervic^'which  untary  act,  viz.,  by  becoming  and  remaining  intoxi- 

would     entitle  cated,  rendered  unfit,  and  in  fact  unable  to  attend  to 

^m   to  A  fixed 

co^mpensation,  the  business  of  the  Store,  and  that  his  services  there- 

formed^^mce  ^^  were  in  fact  discontinued  or  suspended  for  some 

for  the  benefit  days.     This  was  not  only  inconsistent  with  the  duties 

ty»  he^  nTay^be  implied  in  his  undertaking  to  manage  the  store,  and 

entitled  to  com-  ^  violation  of  that  engagement,  but  it  was  a  breach 

pensation       tor  o    is  j 

the  valueof  such  of  the  express  promise  made  by  him  on  the  requisi- 
ierriceB.  ^j^^^  ^^  Page  when  the  covenant   was  delivered  to 

him.  But  it  was  not  merely  a  violation  of  duty  and 
of  contract,  by  failing  to  perform  the  proper  services 
in  the  store,  and  by  the  breach  of  his  verbal  promise 
to  abstain  from  intoxication ;  it  was  in  itself  gross 
misconduct,  which  proved,  or  tended  to  prove,  that 
he  was  not  to  be  confided  in  for  the  proper  manage- 
ment of  the  business  which  had  been  entrusted  to 
him,  and  which,  although  it  might  have  been  over- 
looked if  the  other  parties  had  chosen,  justified  them 
in  excluding  him  from  future  service  and  from  all  in- 
terest under  the  contract,  unless  under  new  stipula- 
tions which  they  might  deem  sufficient  to  secure  that 
faithful  attention  and  prudent  management  which 
the  original  contract  certainly,  though  not  expressly, 
required.  And  as  he  did  actually  enter  into  new 
stipulations,  by  which  he  agreed  that  if  he  should 
afterwards  get  to  drinking,  or  otherwise  become  in- 
attentive to  his  duties  as  agent,  &c.,  he  would  at 
once  surrender  his  connection  with  the  establishment 
and  forfeit  all  interest  in  it,  and  all  claim  to  wages, 
we  are  of  opinion  that  by  his  subsequently  becom- 
ing and  remaining  intoxicated,  and  unfit  for  some 
days  to  attend  to  the  business,  he  again  put  it  in  the 
power  of  the  other  parties  to  displace  him  from  his 
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employment,  and  to  divest  him  of  any  interest  under  Forr« 
the  contract,  and  that  he  has  no  right  to  complain  on  Watson,  km, 
account  of  their  having  done  so.  He  has  by  his  own 
conduct  violated  his  original  as  well  as  his  subse- 
quent engagement  and  duty,  and  having  by  his  own 
fault  failed  in  his  part  of  the  contract,  and  given  to 
the  other  party  the  right  to  prevent  his  future  action 
under  it,  he  has  lost  the  right  to  claim  anything  by 
virtue  of  its  provisions  in  his  favor.  So  far,  there- 
fore, his  claim,  as  presented  in  the  petition,  is  with- 
out foundation  in  equity,  and  the  demurrer  was  pro- 
perly sustained  to  that  extent. 

But  we  are  of  opinion  that  he  still  has  a  right  to  a  3.  If  «  pwty 
just  compensation  for  his  services  actually  rendered,  chancery  fail  to 
and  that  the  court,  instead  of  dismissing  the  peti-  "^^tJ^^^J'^h* 
tion,  should  have  directed  or  allowed  such  amend-  Bpecifio  relief 
ment  as  would  have  presented  the  plaintiff's  claim  yet ^if  he  showt 

for  his   services  independently  of  the  contract,  and   *  .r?!**  ^  *°y 

relief,  even  in  n 
on   the   principles  of  a  quantum  meruit^  and   should   court  of  law,  n 

have  transferred  the  case  to  the  common  law  side  of  biT^houldT  ^t 

the  court.     The  agreement  to  surrender  the  claim  to  be  Boetaiaed  as 

compensation,  was  in  effect  a  forfeiture,  or  penalty,  claim,  bm  th« 

from  which  the  petition  shows  a  right  to  be  relieved,  ««•«  t»M>e«Ted 
\  ®  »   to  the  common 

on  account  of  the  pressure  of  circumstances  under  law  docket. 

which  it  was  made,  and  to  this  extent  the  plaintiff 

showed  himself  entitled  to  such  relief  as  would  pre* 

vent  the  agreed  forfeiture  from  operating  against  his 

claim  to  a  reasonable  compensation. 

Wherefore  the  judgment  is  reversed,  and  the  cause 

remanded  with  directions  to  overrule  the  demurrer, 

except  to  the  extent  above  indicated,  and  for  further 

proceedings* 
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APFEAL  FmoM  TRIGG   CIRC7UIT. 

1.  Tbcn^gh  Hbm  M^er  of  a  ^are  will  lot  be  reepoaeible  for  tfie  vtln* 

of  a  alave  which  be  baa  bouad  himself  to  retnni  at  the  expiratioa 
of  the  term  of  hirisg,  wbe»  be  is  preTfoted  from>  doing  so  by  the 
aet  of  Gkid,  like  slave,  or  the  owaer,  jet  he  ih  re^naftle  #heD  faia 
Isability  to  rctam  the  ilaiea  arises  ftoai  bis  oub  ill«gil  aad  wrong- 
fvlact. 

9.  The  liability  of  tbe  surety  and  the  priBci)>al  is  the  same;  when  the 
principal  is  bound  the  surety  is  also  bound;  the  wrongfal  act  of 
the  principal  will  not  ekonierate  the  surety. 

3.  Wbere  the  okijeot  of  a  suit  in  ebancety  is  to  resttoi^  the  fraudnlent 
disposition  of  property  to  avoid  the  payment  of  a  legal  liability, 
which  is  inevitable,  (as  for  inability  to  return  a  slave  faired,  aris- 
ing from  the  act  of  the  bSren)  the  chancellor  has  jnHsdtedon  to 
settle  and  acynst  the  whole  eontrov^sy.  And  two  peraoos  hav- 
ing separate  right  to  sue  at  law  may  unite  in  a  petition  i&  equi- 
ty in  sath  suit,  for  the  beneit  of  one  party. 

The  facts  of  the  case  are  stated  in  the  pinion  of 
the  court.    Rep, 

Tho.  C  DaJlmejf  for  appellants — 

Argued;  1.  That  the  circuit  court  erred  in  oyer- 
ruling  the  demurrer  to  the  petition.  1.  Because  there 
is  an  iaf>pro{>er  joinder  of  plaintiffs.  If  Carney  is  re»- 
ponsible  tor  failing  to  deliver  the  slave  hired  by  Coates, 
it  is  upon  the  covenant  which  was  executed  to  Payne 
alone,  and  to  which  Thompson  and  Walden  were  not 
parties ;  and  the  action  should  be  in  form  ex  contractu. 

2.  The  ZOth  and  34M  sections  of  the  Code,  requiring 
that  the  suit  shall  be  in  the  name  of  the  party  in  in- 
terest, is  understood  to  apply  to  suits  by  ordinary  pe* 
tition,  to  cases  where  the  party  has  a  legal  interest, 
and  in  suits  by  petition  in  equity  to  cases  where  the 
party  has  an  equitable  interest,  and  not  to  authorize 
the  union  of  parties  where  the  interests  are  legal  or 
equitable,  without  discrimination.  The  jurisdictions 
of  the  courts  are  to  be  kept  distinct.  The  Code  is 
not  understood  to  intend  a  blending  of  the  legal  and 
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equitable  jurisdictioBs  of  coorto,  but  that  they  be  <^^^*»«*»  *»• 
kept  distinct  as  before.  (See  Code,  sections  4,  5, 6,  t,  Waldbn,  &o. 
pages.) 

2.  The  second  paragraph  is  for  an  injury  to  per- 
gonal property,  and  arising  ex  delicto,  and  coining 
within  the  6th  class  as  specified.  Coates  might  have 
been  responsible  to  Mrs.  Walden  as  bailee,  or  sub- 
bailee,  of  her  negro.  Carney  does  not  occupy  that 
attitude ;  he  never  had  the  possession  of  the  slave,  nor 
the  right  to  the  possession  There  is  no  privity  be- 
tween Mrs.  Walden  and  Carney.  Carney  is  in  no 
way  responsible  but  upon  the  written  contract,  which 
was  not  executed  to  Mrs.  Walden. 

3.  The  judgment  is  erroneous  and  not  authorized 
by  the  allegations  and  proof  in  the  case.  The  case 
of  Adams  vs.  Gardner,  13  B,  Monroe,  197,  is  relied  on. 
That  case  is  not  like  this.  In  that  Gardner  sued  the 
Adams'  as  sub-bailees  of  the  slave  Kitty,  to  recover 
her  value,  she  having  died  as  was  ailedged  for  want 
of  medical  attention.  Upon  the  facts  and  the  well 
nettled  laws  of  bailment,  the  defendants  were  held 
responsible,  they  having  acquired  the  possession  of 
the  slave  from  the  intermediate,  for  a  limited  tirne 
only,  upon  hire,  with  a  full  knowledge  of  Gardaer's 
ownership  and  reversionary  interest  in  the  slave,  and 
bound,  without  any  express  contract,  to  use  ordinary 
care,  and  restore  the  property  at  the  expiration  of 
the  period  of  hire.  These  principles  would  apply, 
under  an  ordinary  state  of  pleading  and  proof,  to 
the  defendant  Coates,  but  cannot  apply  to  Carney, 
who  was  not  the  bailee.  Carney  is  alone  responsi- 
ble on  his  covenant  as  surety,  and  in  no  other  way. 
The  law  implies  no  obligation  beyond  a  written  con- 
tract when  one  exists  on  the  subject.  The  wrong 
was  by  Coates,  not  by  Carney.  The  note  and  cove- 
nant was  not  to  Mrs.  Walden,  and  it  was  error  to 
render  any  judgment  in  her  behalf  upon  it  against 
Carney,  upon  either  cause  of  action  set  out  in  the 
petition. 
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Cabmkt,  &o.  If  Carney  is  responsible  to  any  person  on  his  cov- 
Waldkn.  &o.  enant,  it  is  to  Payne,  the  obligee  therein,  and  not  to 
Mrs.  Walden.  It  is  from  the  instrument  the  inten- 
tion of  the  parties  k  to  be  collected.  (See  WheatorCs 
Selwyn,  bth  Am.  from  9th  Lnnd.  ed..  Tit,  Gov,,  p.  447  ; 
Tounff  to.  Rrucesy  5  Litt,^  823  ;  Singleton  vs.  Carrol.  6 
/.  J.  Marshall,  527.)  The  covenant  was  intended  to 
secure  the  return  of  the  slave  to  Payne  on  tbe  25th 
December,  1853.  She  was  hired  by  Payne  to  Coates, 
and  to  secure  the  hire  and  tbe  profit  of  ten  dollars 
above  the  price  he  was  to  pay  Mrs.  Walden,  it  was 
not  the  intention  of  the  parties  to  insure  the  life  of 
the  girl,  nor  against  a  criminal  act  aflTecting  the  life 
of  the  girl.  Thompson  or  Walden  are  not  parties  to 
the  covenant,  and  can  derive  no  right  of  action  from 
it.  (Singleton  vs,  Ca/roll,  ^.,  6  /.  /.  Marshall.  527.) 
By  hiring  the  slave  to  Payne  &  Thompson,  Mrs. 
Walden  reposed  a  special  trust  and  confidence  in 
them ;  they  had  no  right  to  hire  to  Coates  without 
her  consent,  and  as  bailees  they  rendered  themselves 
responsible  to  her,  and  did  not  transfer  their  liability 
to  Coates,  or  Carney,  bis  surety. 

L.  Lindsay  for  appellant  Pettit — 

As  the  counsel  for  appellant  Pettit,  a  few  sugges- 
tions will  be  made : 

1.  There  is  a  misjoinder  of  plaintiff.  The  right  of 
action  of  Mrs.  Walden  is  in  tort.  The  right  of  action  of 
Payne  <fe  Thompson  is  upon  contract  arising  out  of  the 
covenant  to  pay  hire  and  return  the  slave.  These  caus- 
es of  action  cannot  be  joined  accruing  to  different 
parties.  2.  They  cannot  be  joined  in  a  single  par- 
agraph in  the  petition.  (See  Code  of  Practice^  Title 
6ySec,  111.) 

This  case  is  not  embraced  by  the  provisions  of  the 
Code,  Title  3,  sec  34,  which  provides  "that  all  per- 
sona having  an  interest  in  the  subject  of  an  action, 
and  in  the  relief  demanded,  may  be  joined  as  pfain- 
tiffs,  except  where  it  is  otherwise  provided  in  the 
Code."    There  are  two  subjects   of  action   in  this 
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case.     The  one  a  wrong  or  iiyury  to  property  in  the     Cimet,  &c. 
rightful  possession  of  the  wrong  doer.     The  other  a    Wixden,  &c. 
violation  of  a  covenant  in  regard  to   the  same  pro- 
perty.     The  proceeding  is  in  conflict   with  TiUe  6, 
sec.  lllf  of  the  Code,  which  was  designed  to  prevent 
confusion  of  parties. 

The  subject  of  the  action  does  not  always  author- 
ize parties  claiming  an  interest  therein  to  unite.  The 
hirer  of  a  slave  for  one  year  may  sub-hire  to  another 
for  a  shorter  period,  and  stipulate  for  the  return  of 
the  slave  before  the  end  of  the  year  ;  for  a  breach  of 
this  last  contract,  the  owner  could  not  unite  with  the 
first  hirer.     The  principle  is  the  same  in  this  case. 

2.  The  right  of'  action  of  Payne  arises  out  of  the 
contract  to  which  Haney  and  Coates  &  Payne  are  the 
only  parties.  When  sued  for  failing  to  return  the 
slave,  Haney,  as  the  surety  of  Coates,  may  say  that 
the  slave  is  dead  and  cannot  be  returned,  which  is  a 
valid  defence.  (See  Young  vs,  BruceSy  5  Litt.  324  ; 
Singleton  vs,  Carrol,  4^.,  6  J.J.  Marshall,  627.)  The 
death  of  the  slave  is  not  within  the  purview  of  the 
covenant.  If  the  slave  came  to  her  death  by  the  act 
of  Coates,  he  alone  is  responsible  for  the  wrong,  not 
Carney,  the  surety  under  the  contract.  The  action 
must  be  in  form  ex  delicto,  according  to  our  former  as 
well  as  our  present  system  of  pleading. 

The  case  of  Adams  vs.  Gardnei  is  not  analagous  to 
this.  That  was  an  action  against  two  sub-bailees, 
by  the  owner  of  a  slave,  for  negligence  in  regard  to 
the  property,  by  which  it  was  lost  to  the  owner. 

If  this  view  of  the  case  be  correct,  it  follows  that 
Pettit  is  discharged  from  liability  in  this  suit.  But  if 
Carney  should  be  regarded  as  responsible,  still  it  is 
insisted  Pettit  is  not  liable.  He  denies  that  at  or  af- 
ter the  service  of  process  he  had  anything  in  his 
hands  belonging  to  Carney,  by  an  affidavit  filed  in 
court.  The  plaintiff  undertook  to  prove  that  he  had, 
but  the  evidence  does  not  show  that  he  had.  (See 
Code  Prac.,  TUIe  8,  sec.  245—8.) 
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GARinnr,  Ac.         3,  The  chancellor  had  not  jarisdiction  of  the  case. 
Walmm,  he.    The  matters  should  all  have  been  referred  to  a  jury 
in  a  suit  upon  ordinary  petition. 

B.  if  •/.  Monroe  for  appellants — 

Little  remains  to  be  said  on  the  part  of  the  appel- 
lants. I.  It  is  difficult  to  come  to  the  conclusion 
that  the  Code  of  Practice  will  warrant  the  uniting 
of  two  parties,  having  two  distinct  causes  of  ac- 
tion— the  one  on  contract,  the  other  in  tort — in  the 
same  suit  for  redress  of  their  respective  injuries. 
The  Code  does  use  the  term  *'That  every  suit  shall 
be  prosecuted  in  the  name  of  the  real  party  in  in- 
terest," but  the  application  of  that  provisien  of  the 
Code  to  this  case  is  denied.  Here  the  interest  of 
Payne,  who  hired  the  negro  to  Coates,  is  one  thing 
and  the  recovery  of  the  price  of  the  negro  kill- 
ed by  Coates,  which  belonged  to  Walden,  is  anoth- 
er thing,  each  distinct  causes  of  action  in  favor 
of  different  individuals,  who  have  united  in  the 
same  petition  in  equity.  It  is  not  sanctioned  by  the 
Code,  {chap.  1,  sec,  30,)  nor  is  it  perceived  how  tec- 
turn  3 ,  (f  the  same  article^  can  be  made  to  apply, 
which  provides  *'that  all  persons  having  an  interest 
in  the  subject  of  the  action,  and  in  obtaining  the  re- 
lief demanded,  may  be  joined  as  plaintiff,  except, 
&c."  Walden  had  no  interest  in  recovering  the  hire 
in  this  case ;  Thompson  and  Payne  were  bound  for 
that.  She  might  sue  Coates  for  the  value  of  the  ne- 
gro, which  was  her  property.  Thompson  &  Payne 
had  no  interest  in  this  recovery  except  so  far  as  it 
might  incidentally  exonerate  them  from  responsibility 
for  that  value. 

2.  Can  the  judgment  in  this  case  be  sustained. 
There  are  two  distinct  judgments — one  on  behalf  of 
Thompson  &  Payne  for  $65  and  interest,  for  the  hire 
of  the  slave,  and  another  in  behalf  of  Walden  for 
the  value  of  the  slave.  If  these  parties  had  an 
identity  of  interest  should  not  the  judgments  have 
been  in  behalf  of  all  ?    If  they  had  not  does  not  that 
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show  the  impropriety  of  joining  the  parties  and  the      Caiket,  te. 
oaases  of  action  ?  Waldkk,  kc. 


M,  Mtyes  for  appellees — 

The  appellees  insist  that  the  judgment  is  substan- 
tially correct,  at  least  there  is  no  error  of  which  the 
appellants  can  complain.  It  is  clearly  proved  thfrt 
the  negro  woman  came  to  her  death  by  yiolence 
from  the  bands  of  J.  T.  Coates ;  that  she  was  the 
property  of  Lucy  Walden ;  that  Coates  hired  herfer 
the  year  1853  at  the  price  of  $65,  and  bound  himself 
to  pay  the  hire  and  return  the  slave,  and  that  B.  Car- 
ney was  his  surety  for  the  hire  and  return  of  the 
slave.  Carney  contends  that  he  is  not  bound  for  the 
value  of  the  slave,  as  she  was  killed  by  Coates. 
The  covenant  is  positive,  and  it  cannot  be  that  he  is 
exonerated  from  the  delivery  of  the  slave,  unless  it 
is  made  to  appear  that  die  slave  came  to  her  death 
without  any  fault  on  the  part  of  either  Coates  or  the 
surety.  *'A  bailee  of  a  slave  is  bound  io  ordinary 
dilligenee  in  regard  to  the  health,  safety,  &c.,  of  the 
slave,  and  is  responsible  for  ordinary  negligence,  as 
in  all  cases  of  bailment  for  hire."  (7  B,  ilfonro^,  662.) 
Carney  was  bound  by  the  covenant  to  the  same  ex<- 
tent  as  Coates,  his  principal.  Surety  was  demand* 
ed  because  Coates  was  not  regarded  as  sufficiently 
responsible,  and  Carney  was  received. 

But  it  is  contended  that  Carney  is  not  responsible 
to  Lucy  Walden,  but  to  Thompson  dc  Payne  alone. 
Lucy  Walden  was  the  owner  of  the  slave,  and  di- 
rectly interested.  Thompson  &  Payne  hired  the 
slave  from  her,  and  then  hired  to  Coates  and  Carney. 
**A  bailee  for  hire  is  bound  to  ordinary  care  and  dil* 
ligence  in  the  preservation  of  the  thing  hired.  If  he 
transfer  the  possession,  still  being  bound  to  the  own<- 
er,  the  transferee  may  be  responsible."  (13  B,  Mon- 
roe, 199.)  ''He  who  assumes  the  possession  of  anoth- 
er's property  is  bound  by  a  general  principle  of  law 
to  use  reasonable  care  for  its  preservation  while  in 
his  possession,  and  is  liable  to  the  party  injured  for 
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Cakmet,  &c.     tiie  want  of  such  care," — same  case — which  is  a  case 

Walden,  &o.     in  point,  showing  the  right  of  Lucy  Wald^n  to  main- 

"  tain  the  suit.     And  by  the  provisions  of  the  Code  of 

Praciice,  sees,  34,  38,  "may  be  joined  with    others 

having  an  interest  in  the  subject  of  tiie  action." 

Carney  being  liable  in  this  action,  is  there  any  er- 
ror in  the  judgment  against  Pettit?  This  suit  was 
instituted  on  the  16th  February,  1858.  Pettit  was 
served  with  process  on  the  31st  of  March,  1858  ;  his 
answer  filed  on  the  first  day  of  September,  1858.  in 
which  he  says  that  at  the  time  the  process  was  served 
on  him  he  had  not,  nor  had  he  at  the  time  of  answer- 
ing, any  property  or  money  in  his  hands  belonging 
to  B.  Carney,  and  that  he  is  not  indebted  to  B.  Car- 
ney, and  was  not  indebted  to  Carney  at  the  com- 
mencement of  this  suit.  There  is  a  manifest  intent 
to  answer  truthfully,  but  evasively.  It  was  after  the 
bringing  of  the  suit  and  suing  out  of  the  attachment 
that  Pettit  bought  the  negro  man.  He  may  not  have 
owed  Carney  when  the  suit  was  brought,  nor  when 
he  filed  his  answer,  and  been  indebted  to  him  in 
March  when  the  amendment  was  filed.  He  does  not 
deny  being  indebted  to  Carney  after  the  suit  was 
brought  and  before  the  answer  was  filed,  nor  when 
the  process  was  served,  but  that  he  had  no  money  or 
property  in  his  hands  of  Barnaby  Carney  when  the 
process  was  served.  He  does  not  deny  the  purchase 
of  the  negro  at  $1,000,  and  his  owing  the  money, 
and  his  knowledge  of  the  pendency  of  the  suit,  with 
the  attachment  when  he  made  the  purchase,  with  a 
promise  not  to  pay  over  the  money  until  this  controver- 
sy should  be  settled.  He  wholly  fails  to  make  any  an- 
swer to  the  amended  petition,  in  which  the?e  and 
other  charges  of  fraud  are  made.  The  judgment 
against  Pettit  is  clearly  right. 

The  decree  to  subject  the  land  is  clearly  right. — 
The  proof  shows  a  clear  intent  on  the  part  of  Carney 
to  put  his  property  out  of  the  reach  of  any  liability 
which  might  arise  against  him  from  his  suretyship  for 
Coates. 
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Judge  SiMPBON  delivered  the  opinion  of  the  CJonrt.  Caknkt,  ko» 

The  principal  qaestion  in  this  case  arises  upon  the    Walden,  ke. 
writing  executed  by  Coates,  and  Carney  his  surety,  December  19. 
for  the  hire  of  a  female  slave,  during  the  year  1853, 
which  writing  contains  a  covenant  for  the  return  of 
the  slave  at  the  end  of  the  year. 

It  appears  that  during  the  year,  Coates  caused  the 
death  of  the  slave  by  inhuman  treatment,  and  hav- 
ing immediately  thereafter  absconded,  this  action 
was  instituted  for  the  purpose  of  attaching  the  pro- 
perty of  Carney,  the  surety,  who,  as  alleged  in  the 
petition,  was  about  to  dispose  of  his  property  with 
the  fraudulent  intention  of  evading  his  liability  for 
the  value  of  the  slave,  and  the  hire. 

The  slave  belonged  to  Lucy  Walden,  and  had  been 
hired  by  her  to  W.  C.  Thompson  and  R.  W.  Payne, 
for  the  year  1853,  and  they  hired  her  to  Coates,  tak- 
ing from  him  the  writing  referred  to,  with  Carney  as 
his  surety,  which  writing  was  executed  to  Payne 
alone.  The  action^  was  brought  by  a  petition  in 
equity,  in  the  names  of  Walden,  Thompson  and 
Payne  as  plaintiffs. 

On  the  part  of  Carney  it  has  been  argued,  that  it 
was  not  contemplated  by  the  parties,  when  the  con- 
tract for  hiring  was  entered  into,  that  be  should  be 
liable  for  the  value  of  the  slave  in  the  event  that 
his  principal  failed  to  return  her  according  to  the 
stipulation  in  the  contract ;  and  if  he  be  held  respon-  « 
sible,  that  it  will  in  effect  convert  the  writing  into  a 
contract  of  insurance,  which  was  not  intended  by 
the  parties  to  it  when  it  was  executed  ;  and  the  cases 
of  Young  vs.  Bruce,  5  Lilt.,  324,  and  Sinfflelwi  vs.  Car- 
roll,  4^.,  6  /.  /.  Marsh.,  527,  have  been  referred  to, 
as  sustaining  the  doctrine  contended  for. 

But  these  cases  only  decide  the  principle,  that  such 
a  covenant  does  not  impose  upon  the  covenantor  an 
obligation  to  return  the  slave  at  the  end  of  the  term 
of  hiring,  in  every  possible  state  of  case;  but  that 
if  he,  without  any  fault  on  his  part,  be  rendered  un- 
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Carnkt,  ftc. 
Walden,  &c. 


1.  Though  the 
hirer  of  a  slave 
will  not  be  re- 
fponsible  for  the 
yalueof  a  slave 
which  he  has 
bound  himself 
to  retoro  at  the 
expiration  of 
the  term  of  hir- 
ing, when  he  is 
prevented  from 
<lomg  so  by  the 
act  of  God,  the 
slave,  or  the 
owner,  yet  he  is 
responsibl  e 
when  his  ina- 
bilitv  to  return 
the  slave  arises 
from  his  own  il- 
legal and  wrong 
lul  act. 

2.  The  liabil- 
ity of  the  sure- 
ty and  the  prin- 
cipal isthesame; 
when  the  princi- 
pal is  bound  the 
surety  is  also 
bound;  the 
wrongful  act  of 
the  principal 
will  not  exoner- 
ate the  surety. 


able  to  comply  with  the  covenant,  by  the  death  of 
the  slave,  or  by  the  fact  that  the  slave  ran  away  and 
could  not  be  recaptured,  although  reasonable  dil- 
igence had  been  used  to  effect  that  object* then  he 
will  not  be  responsible  for  a  failure  to  comply  with  it. 

Can  any  obligor,  however,  rely  upon  hie  own 
wrongful  act  as  an  excuse  for  failing  to  fulfill  his  un- 
dertaking? The  intervention  of  the  act  of  God,  or 
of  the  slave,  or  of  the  owner,  which  prevents  him 
from  complying  with  it,  will  excuse  a  non-perform- 
ance of  the  covenant.  But  he  is  not  entitled  to  any 
such  exemption  from  liability,  if  he  be  rendered  un- 
able CO  comply  with  it  by  his  own  illegal  and  wrong- 
ful act. 

The  liability  of  the  principal  and  the  surety,  upon 
the  writing,  is  precisely  the  same.  They  are  joint 
covenantors,  equally  bound  for  the  performance  of 
the  covenant,  and  neither  can  exonerate  himself  from 
liability,  on  the  ground  that  the  wronirful  act  of  the 
other  has  rendered  a  performance  by  him  impossible. 
We  entertain  no  doubt,  therefore,  of  the  liability  of 
Carney  upon  the  written  contract,  for  the  failure  to 
return  the  slave. 

An  objection  has  been  made  to  the  proceedings  in 
this  case,  on  the  ground  that  there  is  a  misjoinder  of 
parties  as  well  as  of  causes  of  action  in  the  plaintiffs' 
petition.  It  is  contended  in  support  of  this  objection, 
that  so  far  as  the  action  is  founded  on  the  written 
covenant,  the  owner  of  the  slave  is  not  a  proper  par- 
ty ;  and  that  her  cause  of  action  against  Coates  for 
the  value  of  the  slave,  is  in  tort,  and  cannot  be  join- 
ed with  the  other  causes  of  action  set  forth  in  the  pe- 
tition, inasmuch  as  they  are  based  upon  contract. 

This  objection  is  founded  on  a  misconception  of 
the  cause  of  action  asserted  by  the  petition.  It  sets 
forth  a  claim  for  the  value  and  the  hire  of  the  slave 
on  the  written  contract  alone.  The  death  of  the 
slave,  and  that  it  resulted  from  the  illegal  conduct  of 
one  of  the  obligors,  is  alleged,  to  show  their  liability 
on  their  covenant  for  the  value  of  the  slave.     The 
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action  was  an  equitable   proceeding ;  it  wa?  com*     Gaanky,  Slo, 

menced  before  the  cause  of  action  had  accrued,  and     Waldsn,  to. 

its  object  was  to  prevent  the  defendants  from  making 

a  fraudulent  disposition    of  their   property,  before  a 

breach  of  their  covenant  would  occur,  by  a  failure  to 

pay  the  hire  and  return  the  slave  at  the  end  of  the 

year.     And  the  death  of  the  slave,  and  the  cause  of 

it,  were  alleged  to  show  that  a  breach  of  the  covenant 

was  inevitable,  and   consequently  that  the  obligors 

were  liable  for  the  value  of  the  slave. 

The  bailee  for  hire  is  bound  for  ordinary  diligence 
and  care  in  regard  to  the  health  and  safety  of  the 
slave,  and  is  under  an  implied  obligation  to  return 
the  slave  when  the  time  of  hiring  has  ended.  {Eyy 
ing  4*  Conner  vs.  Grist,  2  B,  Monroe,  405  ;  Swigert,  6fC, 
vs.  Oraham,  1  B.  Monroe,  663.) 

He  cannot  relieve  himself  from  these  obligations 
by  hiring  the  slave  to  another  person.  Such  hiring 
will  be  at  his  peril,  and  he  will  be  responsible  to  the 
owner  for  any  injury  to  the  slave,  or  to  the  rights  of 
the  owner,  which  may  result  from  the  illegal  conduct 
of  the  person  to  whom  he  has  hired  the  slave. 

In  this  case  Thompson  and  Payne  were  liable  to       •  wt,      i. 

Lucy  Walden  for  the  value  of  the   slave,  inasmuch   object  of  a  suit 

as  Coates,to  whom  they  had  hired  her,  had  caused   [j  ^,^8toi^7thJ 

her  death  by  bad  treatment.     Thompson  had  a  right   fraudulent   dis- 

to  join  in  the  suit  as  a  plaintiff,  because  although  the   p^Jly ** to^  avokl 

>¥riting  was   executed  to  Payne  alone,  it  was  for   ^^f  payment  of 

.....  rt         rrii  .  t  I     .        .  *  \eg9\  liability 

their  joint  benefit.     The  action  was  brought  by  them   which  is  ineyi- 

to  recover  the  value  of  the  slave  and  the  hire,  for  I^nft*/*Jjf*''  re- 
both  of  which  the  defendants  were  liable  on  their  *•"»  a  slave 
contract.  The  plaintiffs  Thompson  and  Payne,  be-  from  the  ^"o? 
ing  liable  to  Lucy  Walden  for  the  value  of  the  slave,  ^  hirer,)  the 
,  ,  ,..«..,  .  1     ,  X         chancellor    has 

she  W€i8  made  a  plaintitf  m  the  action  with  them,  be-  jvrisdiction    to 

cause  to  that  extent  the  action  was  brought  by  them  Jbe  whole*  ©on- 
to obtain  indemnity  for  their  liability  to  her,  and  was  tro^erey.  And 
intended  by  them  to  inure  to  her  benefit.  If,  instead  having  separate 
of  making  her  a  co-plaintifi*  with  them,  they  bad  ii^^'„^/"^Ji 
merely  stated  that  the  action,  to  the  extent  of  the  in  a  petition  in 
claim  for  the  value  of  the  slave,  was  prosecuted  for  ^l  ^for*  "the 
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Fisinit 
vs, 

KOLLCRTS. 


benefit 
partj. 


of   one 


her  benefit,  there  would  have  been  no  cause  for  the 
present  objection.  And  as  the  facts  alleged  evince 
the  nature  of  her  right,  and  the  extent  of  the  liabili- 
ty of  the  other  plaintiifs  to  her,  and  the  action  is  evi- 
dently founded  on  the  written  contract  alone,  she 
should  be  regarded  as  having  been  joined  as  one  of 
the  plaintiffs,  only  because  it  was  brought  by  the  oth- 
er plaintiffs  for  her  benefit,  so  far  at  least  as  the  val- 
ue of  the  slave  was  sought  to  be  recovered  in  it.— 
Viewing  it  in  this  light,  it  was  an  action  by  Thomp- 
son and  Payne,  on  the  written  contract,  for  the  hire 
and  the  value  of  the  slave,  and  there  was  no  misjoin- 
der either  of  causes  of  action  or  of  plaintiffs. 

Pettit  has  no  right  to  complain  of  the  judgment 
against  him.  He  bought  the  property  of  Carney  al- 
ter the  attachment  had  been  issued,  and  no  doubt 
had  the  price  of  it  in  his  hands  at  the  time  the  pro- 
cess wae  served  upon  him.  His  answer  is  evasive 
and  unsatisfactory;  and  he  failed  to  answer  the 
amended  petition,  in  which  it  was  expressly  alleged 
that  he  had  admitted  the  purchase  of  the  property 
with  a  knowledge  that  the  attachment  had  issued, 
and  stated  that  he  had  not  paid  for  it,  and  would  not 
do  80  until  this  suit  was  determined. 

Wherefore  the  judgment  is  affirmed. 


Cftfte  14.  Fisher  vs.  Kollerts, 

P*"'  E^  AFl^EAL  PROM  LOUISVILLE  GHANCEftT    COUllT. 

1.  The  lien  of  tbe  landlord  upon  property  bronjcht  upon  leased  premit* 
efl,  18  only  upon  the  interest  which  the  lessee  has  in  the  property^ 
And  by  the  14th  section  ofjbhe  statute,  (Ret>.  iStat.,p.  441,)  the  ex- 
clusive lien  of  the  landlord  is  confined  to  the  produce  of  the  prem- 
ises, fixtures,  household  Aimiture,  and  to  such  other  personal  pro* 
perty  as  is  acquired  before  the  tenant  takes  possession.  The  15th 
section  of  said  act  secures  to  the  landlord  one  year's  rent,  against 
KncQinbrances  glyen  Upon  personal  property  after  it  is  upon  th« 
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premises,  whether  the  rent  accrae  before  or  after  the  creation  of 
the  lien,  and  which  shall  nut  have  been  due  more  than  four 
months.  These  periods  of  one  year  and  four  months  have  refer- 
ence to  the  levy  of  the  warrant. 
9.  The  14Lh  and  15th  sections  of  the  act  concerning  landlord  and  ten- 
ant, are  to  be  so  construed  as  to  harmonize,  and  the  latter  so  qual- 
ified as  to  harmonise  with  the  former;  the  species  of  property, 
therefore,  which  is  described  in  the  15th  section  is  subject  to  the 
exclusive  lien  under  the  same  limitations  as  to  the  time  when  the 
rent  in  arrear  becomes  due,  as  that  described  by  the  14th  section, 
and  for  like  reason  the  19th  and  20th  sections. 

The  facts  of  the  case  are  stated  in  the  opinion  of 
the  Court.    Rep, 

B.  Ballard  for  appellant — 

Argued:  1.  That  a  landlord  cannot  under  any  cir« 
cumstances  distrain  for  rent  which  has  been  due  more 
than  six  months.  {Rev.  Stat,,  Title  Landlord  and  Ten,'- 
ant,  sec,  11.) 

2.  As  against  a  mortgagee  or  other  bona  fide  lien 
holder,  he  cannot  distrain  for  rent  which  has  been 
due  more  than  four  months.  {Re^,  Stat,,  Title  Land- 
lord and  Tenant,  sec  14.) 

3.  That  as  against  such  lien  holder,  he  can  distrain 
only  certain  property  of  the  tenant — that  is  to  say, 
the  produce  of  the  premises  occupied  by  the  tenant, 
the  fixtures,  the  household  furniture,  or  such  other  of 
his  estate  as  was  acquired  before  he  took  possession 
of  the  premises  ;  on  all  other  property  of  the  tenant 
the  lien  of  the  mortgagee  must  prevail  over  the  land* 
Jord.  {Rev.  Stat,,  Title  Landlord  and  Tenant,  sec,  14; 
3  Dana,2l2,)  ^ 

4.  'That  as  against  such  lien  holder,  the  landlord 
can  never  distrain  for  more  than  one  year's  rent. 

5.  That  the  landlord  may  distrain  for  one  whole 
year's  rent,  provided  it  was  due  within  four  months 
before  the  creation  of  the  lien ;  or  he  may  distrain 
for  the  year's  rent  falling  due  next  after  the  creation 
of  the  lien. 

6.  That  though  the  statute  speaks  of  a  year's  rent, 
or  as  if  rent  were  payable  not  otherwise  than  year« 
ly,  yet  as   the  statute  forbids  a  distress,  as  against  a 
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FiiHca         mortg^agee,  for  any  Vent  which  has  been  due  more 

K0LLXRT8.       than  four  months,  it  follows  that  if  rent  be  payable 

"  monthly,  a  distress  warrant  cannot   issue  for  more 

than  four  months'  rent,  though  a  whole  year's  rent  be 

in  arrear. 

7.  That  an  officer  levying  an  execution  or  attach- 
ment on  the  produce  of  a  tenant's  farm,  or  on  his  fix- 
tures,  his  lurniture,  or  any  of  his  personal  estate  ac- 
quired before  his  tenantcy  commenced,  must  pay  to 
the  landlord  the  year's  rent  in  arrear  which  became 
due  before  the  levy  of  the  execution  or  attachment. 
(Rev,  Stat, J  Title  Landlord  and  Tenant^  sec  20  and  14; 
2  Dana,  209  ;  Bradley  on  Distress,  118;  1  Strange,  97  ; 
9  B.  Monroe,  128 ;  18  John,,  1.) 

8.  If  the  levy  be  on  the  property  of  the  tenant,  ex- 
cept as  above  mentioned,  he  is  not  bound  to  pay  the 
rent. 

9.  II  the  levy  be  upon  so^me  of  the  above  describ- 
ed property,  and  on  other  property,  the  party  levying 
is  only  bound  to  pay  the  landlord  the  proceeds  of  the 
property  to  which  his  lien  attaches,  though  it  fall 
short  of  his  demands  for  rent. 

10.  If  the  rent  be  payable  monthly,  and  not  year- 
ly, then  the  officer  is  bound  to  pay  the  landlord  only 
BO  much  of  the  rent  as  was  due  four  months  next 
preceding  the  levy,  though  a  whole  year's  rent  may 
be  due. 

11.  To  entitle  the  landlord  to  remedy  against  an 
officer  or  attaching  creditor,  he  must  give  notice  of 
his  lien,  and  demand  his  rent,  before  the  sale  of  the 
tenant's  effects. 

12.  In  this  case,  as  the  year's  rent  accruing  when 
the  mortgage  was  executed,  was  paid,  the  landlord 
has  no  recourse  as  against  the  mortgagee.  (See 
Rev.  Stat.,  Title  Land,  and  Ten.,  sec.  14  and  19.) 

/.  Harrison  for  appellee — 

The  only  question  arising  in  this  case  is  as  to  the 
validity  of  the  landlord's  lien  for  rent. 
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Kollerts  rented  a  tenement,  in  Louisville,  of  Stil-  Fwh» 
well,  and  after  entry  and  the  commencement  of  the  Kollkrw. 
last  j'ear's  tenancy,  Kollerts  mortgaged  hid  me rchan- 
dize  and  furniture  to  the  appellant,  who  is  his  moth- 
er-in-law. Nearly  twelve  months  afterwards  she 
filed  her  petition  to  foreclose  the  mortgage,  and  at- 
tached the  effects.  No  defense  being  made,  the  at- 
tachment was  sustained,  and  a  decree  for  sale  of  the 
attached  effects.  On  the  same  day  that  the  attach- 
ment issued,  Stilwell  sued  out  a  distress  warranty 
which  was  also  levied  on  the  attached  property.  The 
marshal  took  possession  of  the  attached  effects,  and 
retained  the  poi«session  of  the  premises  until  the  sale 
of  the  attached  effects.  Stilwell  died  before  the  sale; 
White,  his  administrator,  filed  his  petition  to  be  made 
a  party  to  the  suit,  and  was  made  a  party,  and  filed 
his  answer,  and  proved  the  amount  of  rent  due. 

The  appellant  insists  that  her  lien  is  superior  to 
that  of  the  landlord.  At  the  date  of  the  mortgage 
Kollerts  and  his  effects  were  upon  the  rented  premis- 
es, and  it  does  not  appear  from  the  pleadings  or  proof 
that  any  of  the  effects  were  acquired  after  entry. — 
The  mortgage  does  not  specify  the  articles  intended 
to  be  embraced — it  is  general  in  its  terms — and  the 
proof  does  not  identify  the  property  attached  as  that 
embraced  in  the  mortgage.  The  attachment  was 
not  sustained  by  proof,  and  as  there  was  no  defense 
by  Kollerts,  and  Stilwell  nor  his  administrator 
before  the  court,  the  proceeding  may  be  regarded  as 
agreed  between  the  appellant  and  Kollerts. 

The  attached  effects  are  clearly  insufficient  to  pay 
the  debt  claimed  by  the  appellants  Had  there  been 
other  effects  it  is  to  be  presumed  they  also  would 
have  been  taken — at  least  a  sufficiency  to  pay  appel- 
lant's demands. 

There  was  no  impropriety  in  the  levy  of  the  dis- 
tress warrant  upon  the  attached  effects,  whether  sub- 
ject to  the  attachment  or  not.  If  the  attachment 
should  fail,  the  levy  under  the  distress  warrant  would 
hold ;  or  if  the  lien   of  the  distress  warrant  ia  supa- 
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FisHsa  rior,  it  will  be  a  valid  levy.  If  the  lien  of  the  land' 
KoLLim.  Jo**d  exists  it  existed  before  the  levy  of  the  attach- 
ment,  and  cannot  be  defeated  by  it  or  by  the  mort- 
gage. The  Rev,  Stat.,  Title  Land,  and  Ten,,  sec,  11^ 
p.  441,  authorizes  the  issue  of  a  distress  warrant 
within  six  months  after  it  becomes  due.  Section  12 
authorizes  the  levy  of  a  distress  warrant  on  any  per- 
sonal estate  of  the  lessor  found  on  the  premises,  or 
which  may  have  been  removed  within  fifteen  days. 
Section  15:  If  such  estate  when  carried  upon  the 
premises  shall  be  subject  to  a  valid  lien,  the  lessee's 
interest  in  such  property  shall  only  be  liable  to  dis- 
tress. Section  14  gives  the  landlord  an  exclusive 
lien  on  the  produce  of  the  farm  or  premises  rented, 
or  the  fixtures  and  furniture  of  the  tenant,  and  on 
such  other  of  his  personal  estate  as  is  not  acquired 
after  he  takes  possession  of  the  premises — ogives  a 
lien  for  no  more  than  one  year's  rent,  and  only  for 
that  which  has  not  been  due  more  than  four  months. 
Section  16  permits  the  levy  of  a  distress  warrant  on 
any  property  of  the  lessee,  in  or  out  of  the  county 
where  the  premises  are  situated,  for  fifteen  days  af- 
ter the  removal  of  the  property  from  the  premises, 
and  protects  a  bona  fide  purchaser.  Sections  15,  19, 
and  *20,  provide  that  bona  fide  liens  given  on  property 
whilst  on  the  premises,  is  still  liable  to  distress  for 
one  year's  rent,  which  may  accrue  before  or  after  the 
giving  such  lien;  that  the  person  acquiring  such  lien 
after  the  tenancy  commences,  may  remove  such  pro- 
perty by  paying  the  rent  in  arrear,  or  securing  the 
amount  due,  not  exceeding  one  year's  rent.  Officers 
levying  on  property  so  situated  are  to  pay  rent  due 
to  the  same  extent. 

The  object  of  the  legislature  clearly  appears  to  be 
to  secure  to  the  landlord  one  year's  rent. 

The  case  of  Snyder  vs.  Hilt,  2  Dana,  204,  has  no 
bearing  upon  this  case — ^the  facts  are  different;  nor 
has  that  of  Fry  vs.  Breckinridge,  7  B.  Monroe,  35.  In 
that  case  this  court  said  that  the  levy  of  a  distress 
warrant  after  sun  down  is  not  warranted,  ^'unless 
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under  special   circomBtances,"  &c.     It  happens  iq         Ttvam 
tht^  case  that  such  circani&>tances  existed  as  author-       KoujcirTMi 
ized  the  levy  of  thedie^tress  warrant  after  sun  down,  ' 
and  no    inconvenience  resulted   to   the   tenant  as 
depicted  in  the  case  cited. 

The  fact  that  the  proceeds  of  the  sale  of  the  pro- 
perty is  in  the  hands  of  the  court,  cannot  af- 
tect  the  right  of  the  landlord ;  the  chancellor 
"wM  dispo:!ie  of  the  funds  according  to  the  rights  of 
the  parties  interested.  The  attachment  could  not 
affect  prior  liens,  and  Stilweli  having  a  prior  lien  for 
rent,  hefore  the  mortgage  and  attachment,  should  be 
protected. 

Chief  Justice  Marshall  delivered  the  QpiRion  of  the  Court, 

On  the  23d  day  of  August,  1854,  Kollert«,  then  oo^ 
cupying  a  business  house  in  Louisville,  under  aleasa 
from  Stilweli,  mortgaged  to  Mrs.  Fisher,  to  secure  a 
debt  of  $600  due  twelve  months  afterwards,  besidea 
a  few  articles  oi'  household  furniture,  the  fixtures  in 
his  store,  and  all  his  stock  of  cloth  and  ready-mado 
clothing  therein.  On  the  6th  of  October,  1855,  Mrs. 
Fisher  Hied  her  petition  claiming  said  debt  of  $600, 
and  $150  in  addition,  and  referring  to  the  mortgage!, 
and  upon  the  averment  that  Koilerts  was  about  to 
eell  and  di:«pose  of  his  properl;y  with  the  fraudulent 
intent  to  cheat,  hinder,  and  delay  his  creditors,  pray^ 
ed  for  an  obtained  and  attachment,  which,  on  tha 
same  day,  was  levied  by  the  marshal  on  the  furni- 
ture and  fixtures  of  the  defendant  on  the  demised 
premises.  On  the  same  day,  after  the  levy  of  the 
attachment,  and  ai\er  the  sun  was  down,  SStilwell 
sued  out  a  distress  warrant  for  $344  20,  as  rent  of 
the  house  referred  to  up  to  the  1st  day  of  Octobei^ 
1854,  due  and  in  arrear,  and  payable  in  money,-*- 
The  distress  warrant  was  levied  on  the  same  even- 
ing on  the  attached  goods  in  the  hands  of  the  marsh- 
al ;  but  the  proceedings  on  the  distress  warrant,  and 
the  claim  of  rent,  were  not  noticed  in  the  attach- 
ment suit  until  the  15th  of  December,  1854,  prior  to 
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FisimR  -which  time  a  sale  of  the  attached  goodd,  ordered  on 
K^uMm.  the  20th  of  October,  had  been  mad«  and  reported, 
aod  the  proceeds,  in  the  form  of  eash  and  bondd, 
were  in  court.  On  the  15th  of  December,  1854,  the 
administrator  of  Stilwell  filed  the  clatra  for  rent,  er- 
idenced  by  the  distress  warrant  and  the  return  of  its 
levy,  and  an  accompanying  affidavit  in  support  of 
the  claim.  On  the  9th  of  March,  1855,  the  plaintiff 
was  ordered  to  make  StilwelPs  admimstrator  a  de- 
fendant, which  was  done  by  amended  petition,  filed 
on  the  33d  of  that  month,  and  on  the  same  day  the 
administrator  filed  bis  answer,  denying  that  the  at- 
tached goods  were  included  in  the  mortgage,  which 
had  been  alleged  for  the  first  time  in  the  amended 
petition,  and  claimlrig  the  prior  lien  for  the  rent. 
The  answer  states  that  the  houFie  was  rented  at  $350 
a  year,  and  that  on  the  1st  of  October,  1854,  $344  20, 
subject  to  a  credit  of  $4,  were  due  for  the  rent  of 
one  year  preceding  that  date,  and  that  the  marshal 
had  retained  possession  of  the  house  for  one  month, 
^for  the  purposes  of  the  attachment,)  and  $29  15  are 
claimed  on  that  account,  making  altogether  $3(t9  35 
claimed  out  of  the  proceeds  of  the  attached  goods 
then  in  the  possession  or  under  the  control  of  the 
court. 

It  was  proved  thai  Kollerts  had  been  in  possession 
of  the  house  from  the  Ist  of  July,  1850,  under  a  rent 
of  $350  a  year,  payable, monthly,  and  that  on  the  1st 
of  October,  1854,  $344  20,  subject  to  a  credit  of  $4, 
were  due.  The  court  decreed  to  the  administrator 
$369,  with  interest  from  the  Ist  day  of  November, 
1854,  to  be  fii*st  paid  out  of  the  fund  in  court,  and 
that  the  plaintiff  Fisher  might  withdraw  the  residue, 
which  being  insufficient  to  satisiy  her  demand,  she 
has  appealed  to  this  court,  complaining  of  the  post- 
ponement of  her  demand. 

The  question  of  priority  is  to  be  determined  by  the 
Revised  Statutes  on  the  subject  of  landlord  and  ten- 
ant, the  2rf  artick  of  which,  from  the  1st  to  (he  20 fh 
sectwns  indtisivey  contains  the  provisions  applicable 
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to  tke  subject.  The  1  Ith  section  allows  distress  to  'be  i^mtn 
made  for  rent  at  any  time  within  six  months  after  it  Koujuen. 
beeomes  due,  and  not  afterwards.  The  }  2th  section 
aathorizes  the  levy  of  the  distress  or  attachment  for 
rent  upon  any  personal  estate  of  the  lessee  or  his 
a^xiguee  or  under-tenant  found  on  the  premises,  or 
which  may  have  been  removed  within  fifteen  days, 
and  make  the  distress  or  attach m(»)t  binding  upon 
such  estate,  which  is  understood  to  give  to  it  a  iieii 
from  the  time  it  comes  to  the  officer's  hands.  The 
13/A  scctum  provides  that  if  such  personal  estate, 
when  brought  upon  the  premises,  be  subject  to  a  lien 
valid  against  the  creditors  of  the  lessee  or  assignee, 
fai«  interest  only  shall  be  subject  to  distress*  or  at- 
tachment The  \Aih  section  confines  the  exclusive 
lien  under  under  the  warrant  (of  distress  or  attach- 
ment)— 1st.  To  the  produce  of  the  premises.  2d. 
To  fixtures.  3d.  To  hcNisehoid  furniture ;  and  4th. 
To  such  other  personal  property  as  is  acquired  be- 
fore he  takes  possession,  and  denies  such  lien  for 
more  than  one  yearns  rent  due  or  to  become,  and  for 
any  rent  which  has  been  doe  more  than  tour  months. 
The  15^  section  provides  that  if  tkbonajide  lien  be 
created  upon  the  personal  property  while  it  is  on  the 
demised  premises*,  the  property  shall  be  subject  to 
distress  or  attachment  for  not  more  than  one  year's 
rent,  whether  it  shall  have  ac<2rued  before  or  after 
the  creation  of  such  lien.  The  16^,  i7th,and  ISik 
sections  need  not  be  stated.  The  I9th  section  pro- 
vides that  if  after  the  commencement  of  the  tenan- 
cy a  Hen  be  created  on  the  property  liable  for  rent 
on  the  premises,  the  party  making  or  acquiring  the 
lien  may  remove  the  property  from  the  premises  by 
paying  of  the  rent,  so  much  as  is  in  arrear,  and  secur- 
ing so  much  as  is  to  become  due,  not  exceeding,  al- 
together, one  year's  rent,  and  not  otherwise.  The 
20th  section  provides  that  if  the  property  found  on 
the  premises  be  taken  under  an  execution  or  order 
of  sale  or  attachment,  the  rent,  payable  in  money, 
not  exceeding  one  year's  rent  in  arrears,  shall  be 
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I*i9im  paid  by  the  officer  out  of  the  proceeds  of  such  prop- 

KoLLBKTs.  crty. 

The  first  remark  to  be  made  on   these  sections  is 

*.  '•  Thelienof  ||j||^  while  all  the  pei*eonaI  eptate  of  the  tenant  f«und 
ihe  Mndiord  up-  . 

•n        propt'rty  on  premises  is  li.tble  to  distress,  the  exclu(«ive  lien  of 

ll^ldVemfsw  ^^^  landlord,  under  his  warrant,  in  confined  to  cer- 

fe  oDijr  upon  the  tain  property  described  in  the   14tb  section,  and  is 

Ihe  leM«ee  has  limited  to  one  year's  rent  due   and    to  become  due, 

A*  ?K  '^'^"JJu  **><*  does  not  exist   as  to  rent  which   has    been  due 
And  bjrthe  14th 

section  of  the  more  than  four  months,  although  there  may  be  a  dis- 

js^lrtute,  ^.  441.)  tress  warrant  for  any  rent  which  ha«  been   due  for 

*«    /;*^'V**'\®  more  than  four  and  less  than  six  months.     2d.  A<  by 

lien  or  the  In  nd-  ,        .,  ,  ,  ,      .         ,.  ^    i         «• 

lord  is  confined  the   14th  section   the  exclusive  hen  of  the  distress 

ofthe^pmifse^  warrant  is  confined   to  certain  property,  its  priority, 

ftxtnreff,  house-  except  as  derived  from  iti«  being  levied  or  having 

and  tomich  oth-  come  to  the  officers  hands  before  any  othf^r  lien  has 

er  personol  pro-  attached,  is,  under  the  14lh  section,  confined  to  the 

penj  as  is  ao- 

Quired     before  same  property ;  and   if  there  be  other  property  the 

pofl^wioD.^The  l«^"dlord  has  no  exclusive  lien  upon  it.  and  therefore 

I5ih  secUon  of  any  Hen  existing  before  and  at  the  date  of  the  war- 
said  act  secures        "^  ,         ,  , . 

to  the  landioi'd  rant  upon  such  other  property   must,  according  to 

affainsrhicum-  ^**i*  Provision,  prevail  against  the  warrant;  and  even 

fec^ncefl    given  the  exclusive  Hen  of  the  warrant  cannot  prevail  ex- 

apo-     -"— — ' 

pro] 

ku 


liro^rtjafter u  ^^P^  for  one  year's  rent,  nor  for   any  rent  which  has 

upon  the  pre-   been  due  more  than  foor  months.     These   pericids  of 
„i8et,   whether  ' 

the  rent  accrue  one  year  and  of  four  months  are  understood  to  refer 

the^m^eation  of  ^^  ^^®  ^**®  ^^  levying  of  the  warrant,  and  subs^tanti- 

the    Ilea,    and  ally  to  the  time  when  the  conflict  commences,  by  tlic 
which  shall  not         "^      .  ,  «  -  ^    . 

kave  been  due  assertion   or  attempted   enforcement   of  one  of  the 

Sombil'^These  0PP«>8ing  liens.     3d.  Under  the   14th  section   there 

peiods  of  one  being  no  exclusive  lien   in   favor  of  the   landlord's 

inoiftha      have  warrant — that  is,  no  lien  independent  of  its  date  ex- 

l^^*^*^**f*Ui'^  *^^  cept  upon  the  designated  property — it  follows  that  if 

rant.  before  the  date  of  the  warrant  an  adverse  lien,  by 

other  process,  be  created  upon  the  tenant's  property^ 

though  on  the  demised  premises,  such  adverse  Hen  is 

entitled  to  the  precedence,  except  to  the  extent  of 

the  exclusive  lien  as  defined  in  the  section. 

But  the  very  next  section  declares  that  if  a  l»na 

and  15th  sec-  Jide  lien  be  created  on  the  tenant's  personal  estate^ 
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while  on  the  premises,  the  estate  shall  be  liable  to         Fisan 
distress  or  attachment,  but  not  for  more  than  one       Kollerti. 


year's  rent,  referring,  as  we  understand,  to  one  year  tioa«  of  the  aci 

either  ended  or  current  at  the  time  of  conflict.     It  f®"f*™i°?  ^*'*^, 

,  ,  ,  lord  and  tenant 

vrould  seem,  from  this  provision,  that  the  adverse  aretobeeooon- 

lien  created  while  the  property  is  on  the  demised  SS^^zeTamUbe 

premises,  must,  to  the  extent  of  one  year's  rent  due  }^^^^  »<>  q«»li- 

,       fied  a3  to  Jbar- 
or  accruing,  yield  absolutely  to  the  distress  or  attach-  monfze  with  the 

ment,  which,  if  this  be  so,  has  all  the  effect  of  an  Jedesof  JJ 

exclusive  lien,  without  regard  to  the  specific  articles  erty,  therefore, 

_  ,  .  ,         .  which  IB  deeciib" 

of  property  involved  in  the  conflict,  or  to  the  time  ed  in  the  I5th 

when  the  rent  may  have  become  due,  although  the  f^^f^^  the*c**- 
immediately  preceding  section  declares  that  there  clusiye  lien  an* 


shall  be  no  exclusive  lien  except  upon  specially  de-  nmitation« as  to 

fined  property,  nor  for  any  rent  which  has  been  due  *}>«  time  when 

t         /  ,  m.  -the  rent  in  ar- 

more  than  tour  months.     The  two  sections  under-  rear     becomes 

stood  literally  are  absolutely  irieconcilable,  and  they  ^^[^^  ^bv*the 
can  only  be  made  consistent  with  each  other  by  un-  I4th  section, 
derstanding  the  words  of  one  or  the  other  in  a  qual-  son  the  I9th  and 
ified  sense,  and  thu.**  producing  amodiflcation  of  one  aothsections. 
or  both,  which  shall  make  them  harmonize.  The 
specific  language  and  provisions  of  the  14th  section 
do  not,  while  the  more  general  terms  and  provisions 
of  the  15th  section  do,  admit  of  such  qualification  as 
would  produce  this  eflfect ;  and  as  the  order  in  which 
the  sections  are  placed  authorizes  the  inference  that 
the  ideas  and  principles  which  were  definitely  fixed 
and  distinctly  expressed  in  the  14th  section,  were 
still  in  the  minds  of  the  framers  of  the  statute  when 
they  drafted  the  15th,  we  think  the  latter  should  be 
so  qualified  as  to  accord  with  the  principles  of  the 
former,  rather  than  to  nullify  or  disregard  the  distinct 
and  precise  discriminations  of  the  former.  We  there- 
fore construe  the  15th  section  as  relating  to  the  same 
description  of  property  or  estate  which  is  described 
in  the  14th  as  subject  to  the  exclusive  lien,  and  con- 
sider it  as  continuing,  impliedly  and  necessarily,  the 
same  limitation  as  to  time  within  which  the  rent  in 
arrear  must  have  become  due,  in  order  to  entitle  it 
to  the  preference  declared  by  the  15th  section.     And 
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Fimsft  for  similar  reasons  we  conatrae  the  19th  section, 
KcujoLn.  when  speaking  of  property  liable  for  rent,  and  post- 
poning,  for  the  benefit  of  the  landlord,  the  adverse 
lien  created  during  the  tenancy,  as  referring  to  prop* 
erty  upon  which  there  is  an  exclusive  lien  under  the 
14th  section.  The  20th  section  is  susceptible  of  a 
similar  construction,  and  should  receive  it.  A  differ* 
ent  construction  would  lead  to  the  absurd  conse* 
quence  that  although  the  landlord  cannot,  by  distress, 
exclude  or  postpone  any  existing  adverse  lien,  except 
as  to  particular  property,  nor  even  then  for  more 
than  one  year's  rent,  nor  for  any  rent  which  has  been 
due  more  than  four  months,  he  is  yet  entitled,  as 
against  all  opposing  Hens  upon  every  kind  of  person- 
al estate  upon  the  demised  promises,  to  the  same  ex- 
clusive benefit ;  and  if  the  limitation  of  four  months 
be  not  applied  to  a  greater  lien  witli  regard  to  prop- 
erty, as  to  which  he  heus  no  exclusive  lien.  There  can 
be  no  reason  for  restricting  his  lien  under  his  war- 
rant to  certain  property,  and  yet  making  it  superior 
as  to  all  property  on  the  premises,  to  any  other  claim 
er  lien  asserted  by  another. 

In  this  case  the  answer  denies  that  the  attached 
property  is  included  in  the  mortgage,  and  there  is  no 
proof  nor  presumption  that  it  was  acquired  before 
the  tenancy  commenced.  The  administrator  there- 
fore could  not,  under  our  construction  of  the  statute, 
have  been  entitled  to  precedence,  on  account  ol  his 
demand  against  Kollerts,  except  as  to  the  proceeds 
of  the  fixtures  and  of  the  furniture,  if  any,  on  the  de- 
mised premises ;  and  as  these  proceeds,  together  with 
the  rent  accruing  after  the  attachment,  for  which  he 
is  also  entitled  to  precedence,  are  much  less  in 
amount  than  the  sum  decreed,  the  decree  is,  to  the 
extent  of  this  difierence,  erroneous. 

Whereibre  the  decree  is  reversed,  and  the  cause 
remanded  for  a  decree  in  conformity  with  this  opin* 
ion. 
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Ridgeley  vs.  Price-  Ctw  i5.  \liUil 

APPEAL    FROM  JEF7BBSON    CIKCUIT.  ^"**  ^"* 

1.  A  lYpUcation  to  the  plea  of  the  Btntute  of  limiutions,  in  an  nctton  of 
assompsit,  averring  that  the  defcmlant assumed  to  pay  in  1841,  and 
immediately  thereafter  removed  to  Miaftouri,  and  there  resided  until 
1N7,  and  did  not  return  to  Kentucky,  except  occa8iona11y  poRsing 
through  it  without  the  plaintiff's  Itnowledge,  whereby  plaintiff  was 
obatructed  from  bringing  his  suit,  preat»nC6  a  vatid  answer  to  the 
plea  of  the  statute  of  limitations  of  179& 

^  A  protuiBe  made  after  the  consideration  of  the  first  promise  baa 
been  advanced,  in  consideration  of  the  indebtedness,  may  be  aver- 
red and  relied  upon,  snd  the  limitation  tn  such  case  will  commence 
fioni  the  last  promise;  and  if  the  pWiinttff  be  obstructed  in  bring* 
ing  hii*  suit  by  the  removal  of  the  party  from  the  country,  the  ef- 
fect of  limitation  will  be  suspended  during  such  obstruction. 

S,  A  party  cannot  conplnin  of  an  Instruetion  to  the  jury  by  which  he 
could  not  have  been  prejudiced. 

The  facts  of  the  case  are  stated  in  the  opinion  of 
the  court. — Rp, 

Battard  for  appellant — 

This  action  of  assumpsit  is  brought  on  an  account. 
Pleas,  the  general  issue  and  the  statute  of  limitations. 
The  replication  to  the  plea  of  the  statute  of  limita- 
tions is  de.<«igned  to  bring  the  case  within  the  proviso 
contained  in  the  9th  section  of  the  act  of  1796.  which 
is  in  these  words :  "Provided,  that  if  any  person  or 
persons,  defendant  or  defendants  to  any  of  the  afore- 
said actions,  shall  abscond  or  conceal  themselves,  or 
by  removal  out  of  the  country  or  the  county  where 
he  or  they  do  or  shall  reside  when  such  cause  of  ac- 
tion accrued,  or  by  any  other  indirect  way  or  means 
defeat  or  obstruct  any  person  or  persons  who  have 
title  thereto,  from  bringing  or  maintaining  all  or  any 
ot  the  aforesaid  actions,  within  the  respective  times 
limited  by  this  act,  that  then  and  in  that  case,  such 
defendant  or  defendants  are  not  to  be  admitted  to 
plead  this  act  in  bar  to  any  of  the  aforesaid  actions, 
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anything  in  this  law  in  anywise  to  the  contrary  not- 
withstanding." 

1.  1'he  appellant  says  the  court  erred  in  overruling 
the  demurrer  to  the  plaintiff's  replication  to  the  plea 
of  the  statute  of  limitations.  It  does  not  appear  from 
the  replication  that  this  suit  was  brought  within  such 
time  after  the  return  of  the  defendant  to  the  State  as, 
when  added  to  the  time  which  had  elapsed  before  her 
departure,  and  after  the  right  of  action  accrued, 
would  show  that  the  right  of  action  was  saved. 

2.  The  replication  is  defective  in  this  also,  that  it 
is  not  averred  that  the  plaintiff  was  obstructed  in 
bringing  his  suit  by  defendant's  removal  to  Missouri. 

3.  The  replication  alleges  a  promise  to  pay,  and 
then  an  immediate  removal  from  the  state.  The 
plaintiff  then  knew  of  the  removal,  and  was  not  pre- 
vented by  it  from  suing,  but  by  the  promise  to  pay. 
It  farther  shows  that  the  defendant  returned,  and  up- 
on the  return  the  statute  commenced  to  run.  {Chitty 
on  Con,,  SOOy  and  cases  cited.)  The  plaintiff  alleges 
such  facts  as  show  that  he  was  not  prevented  from 
suing.  The  replication  is  too  indefinite.  Plaintiff 
says  he  was  obstructed  from  suing  within  five  years. 
What  five  years  is  meant?  Five  years  from  the  ac- 
crual of  the  action,  or  five  year's  from  the  removal^ 
or  from  her  return  ?  If  her  return,  what  return  ? 
She  returned  more  than  once,  as  the  replication 
avers.  Does  he  mean  within  five  years  from  delend- 
ant's  return  pl^is  the  time  which  elapsed  after  the  ac- 
tion accrued  before  her  departure 

4.  Assuming  the  replication  to  be  good,  the  facts 
do  not  sustain  the  finding  of  the  jury.  The  witness 
who  had  come  to  Louisville  to  sue,  says  he  did  not 
sue  because  defendant  paid  part  of  the  account,  and 
promised  to  pay  the  remainder.  In  the  case  o(  Wil- 
son vs.  Koontz,  Chief  Justice  Marshall,  in  deciding  on 
the  proviso  under  consideration  in  the  Virginia  stat- 
ute, said  :  ^'It  seemed  essential  under  that  section 
that  the  complainant  should   have  been  actually  de- 
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feated  or  obatructed  in  bringing  his  action,  by  the  re-        Rid«»l«t 
Dioval  of  the  defendant."  Pkjct. 

Is  the  removal  here  such  as  is  meant  by  the  stat- 
nte  ?  It  is  not  alleged  to  have  been  a  fraudulent  re- 
moval, which  was  evidently  intended  by  the  statute 
from  its  connection  with  the  terms  **abscond  and  con- 
ceal." A  mere  removal  is  not  sufficient;  the  party 
must  be  obr^tructed  in  his  suit.  {Orrttsby  vs.  Letcher,  3 
bibh;  P rather  vs.  RosSy  10  B.  Monroe;  iSiieed  vs.  Holly 
2  i4.  K.  Marshall.) 

The  plaintiff  is  bound  to  show  in  what  manner  he 
was  obstructed  by  defendant's  removal.  It  is  not 
every  removal  that  is  an  obstruction  within  the  con- 
templation of  the  statute. 

The  court  erred  in  its  instructions  to  the  jury,  con- 
ceding that  a  fraudulent  promise  of  payment  would 
be  a  valid  excuse  for  not  suing,  (which  is  not  how- 
ever admitted.)  It  is  obvious  that  for  a  party  to  rely 
upon  it  he  should  plead  it;  and  the  plaintiff,  after 
having  plead  and  relied  on  removfti  as  an  excuse  for 
not  suing,  could  not  prove  that  he  was  obstructed  in 
any  other  way. 

/.  Hftrlan  on  the  same  side — 

I  will  add  a  few  suggestions  in  addition  to  what 
ha.-*  been  said  by  adjunct  counsel: 

1.  As  to  the  instructions  moved  by  the  defendant 
and  refused  by  the  court. 

The  second  instruction  moved  by  the  defendant  is 
in  these  words:  **If  plaintiff  knew  of  defendant's  in- 
tention to  remove  to  Missouri,  he  was  not  obstructed 
by  the  removal  from  bringing  suit." 

The  9th  section  of  the  statute  of  limitations  of  1790 
(2  Stat,  Lftws,  1139,)  provides,  among  other  thtngs, 
that  a  removal  out  of  the  cofintry,  (which  has  been 
construed  removing  out  of  the  state,)  \v\\\  prevent  the 
statute  of  limitations  from  running  against  the  claim 
of  the  creditor.  Now,  it  seems  to  me  if  the  plaintiff 
kneic  of  the  intention  of  the  defendant  to  remove,  and 
failed  to  avail  himself  of  his  right  to  institute  his  ac- 
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Knmnm       tion,  he  cannot  claim  the  benefit  of  the  section  refers 
Pta«i.         red  to. 
'  "       The  8d  instruction  is — "If  the  jury  believe  the  de- 

fendant's home  has  been  in  Kentucky  for  five  years 
before  the  institution  of  this  suit,  they  must  find  for 
defendant." 

The  court  refused  to  give  this  instruction,  and  the 
ground  of  refusal  is  not  perceived  by  me.  The  in- 
struction No.  3  given  by  the  court,  is  in  effect  the 
same  except  the  court  required  that  plaintiff  should 
have  had  knowledge  of  the  fact.  There  is  no  such  re- 
quisition in  the  statute.  In  Sneed  vs  Hall  {2  Mar.y 
22,)  it  was  decided  that  a  removal  from  one  county 
to  another  in  this  state,  did  not  prevent  the  statute 
from  running.  Nothing  was  said  in  that  opinion 
about  the  knowledge  of  plaintiff.  The  defendant 
was  under  no  obligation  to  give  plaintiff  notice  of 
her  return  to  Kentucky.  If  she  were  a  citizen  and 
resident  of  this  state  for  five  years  pi-ior  to  the 
institution  of  this  action,  did  she  nut  enjoy  all  of  the 
privileges  and  rights  of  every  other  free  man  and 
woman? 

It  seems  to  me  that  the  court  erred  in  refusing  to 
instruct  the  jury  as  prayed  for  in  No.  3,  and  in  modi- 
fying it  in  the  manner  just  stated. 

In  the  instruction  No.  2,  given  by  the  court,  the  pro- 
mvie  by  the  defendant  is  assumed  to  be  an  obstruction  to 
the  institution  of  an  action.  The  defendant  was  at  Lou- 
isville on  the  soil  of  Kentucky,  but  the  plaintiff  could 
not  sue  because  of  an  obstruction  placed  in  his  way, 
which  consisted  of  a  promise  to  pay.  It  requires  no 
argument  to  show  the  absurdity  of  such  a  position. 
There  is  some  contrariety  of  evidence  whether  the 
defendant  went  to  Minsonri  with  the  intention  of  set- 
tling there  and  becoming  a  permanent  citizen,  or  on 
a  visit;  but  be  that  as  it  may,  it  is  very  certain  she 
was  very  frequently  in  Kentucky,  and  liable  to  the 
process  of  its  courts.  The  circuit  jud^e  again  inter- 
poses the  word  knouJedge^  and  instructed  the  jury 
(in  instruction  No.  4)  that  unless  plaintiff  had  knowl- 
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edge  of  th€  visits  of  defendant,  the  statute  did  not  run        R»««unr 
Sigaindt  his  claim.     This  instruction  was  also  errone-  p«mb. 

ous. 

The  other  errors  relied  upon  for  the  reversal  of  the 
judgment  have  been  fully  noticed  in  Mr.  Ballard's 
brief. 

S.  Williams  for  appellee — 

The  proof  clearly  proves  the  justice  of  the  appel- 
lee's demand.  The  appellant  relied  solely  upon  the 
statute  of  limitations.  The  proof  of  appellee  shows 
clearly  that  immediately  after  the  express  promise  to 
pay  the  account,  that  the  defendant  left  the  state, 
and  only  returned  occasionally  as  a  visitor,  and  of 
such  visits  it  is  not  shown  that  appellee  had  notice. 
She  remained  absent  for  six  or  seven  years.  Upon 
her  return,  before  five  years  had  expired,  excluding 
the  term  of  her  absence,  this  suit  was  brought.  The 
whole  case  most  turn  on  the  construction  to  be  given 
to  the  9th  section  of  the  act  of  1796,  (2  Stat,  hiw, 
1139.)  The  construction  given  by  the  circuit  court 
was  correct,  and  the  case  was  correctly  decided  as  to 
the  law  and  the  justice  of  the  case.  The  instruc- 
tions were  hypothetical,  and  left  the  jury  to  decide 
the  facts.  They  were  correctly  decided,  and  the 
judgment  of  the  circuit  court  is  right. 

Chief  Justice  Marshall  delivered  the  opinion  of  the  Court. 

This  action  of  assumpsit  was  brought  in  Decem- 
ber, 1850,  by  William  Price  for  William  C.  Price 
against  Jane  B.  Ridgeley.  The  counts  are  in  in- 
debitatus assumpsit  for  money  paid,  loaned,  and  ad- 
vanced by  the  plaintiff  to  and  for  the  defendant,  at 
her  request,  in  consideration  of  which  they  aver  that 
ehe  promised  to  pay,  &c.  The  defendant  pleaded 
non-assumpsit,  and  also  that  the  cause  of  action  had 
not  accrued  within  five  yearh  before  the  commence- 
ment of  the  action.  The  replication  to  the  second 
plea  states,  in  substance,  that  in  the  beginning  of 
the  year  1841  the  defendant  in  this  state,  and  while 
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RiDOKLKY       residing  here,  promised  the  plaintiff  to  pay  his  ac- 
Pkiob.  count  in   consideration   of  her  then   owing  it,  and 

'  '    thereupon  immediately  removed  out  of  this  state  to 

the  state  of  Missouri,  and  resided  there,  and  contin* 
ued  out  of  this  state,  except  as  she  occasionally  pass- 
ed through  it,  without  the  knowledge  of  plaintiff, 
and  when  he  could  not  sue,  until  the  summer  of  1847, 
when  she  returned.  Plaintiff  says  he  was  all  the 
time  obstructed,  by  said  removal,  from  bringing  his 
suit  within  five  years,  and  that  he  now  has  right  to 
maintain  his  suit,  and  had  when  he  brought  it. 

A  demurrer  to  this  replication  was  overruled,  and 
the  defendant  rejoined,  and  as  we  presume  tender^ 
ed  issue,  and  a  verdict  and  judgment  having  been 
rendered  in  favor  of  the  plaintiff  for  $462  13,  the 
defendant  brings  up  the  case  for  the  revision  of  this 
court,  complaining  that  the  circuit  court  erred  in 
overruling  the  demurrer  to  the  replication,  and  also 
in  giving  and  refusing  instructions.  We  shall  first 
notice  the  question  arising  on  the  demurrer,  pre- 
mising that  upon  the  face  of  the  record,  and  upon 
inspection  of  the  copies  of  the  replications  certified, 
the  replication  as  above  set  forth  is  that  which  was 
sustained  upon  demurrer,  and  on  which  the  parties 
went  to  trial. 

1.  A  good  replication,  which  does  not  traverse  the 

1.  Ar«plica-   plea,  must  sustain  the  cause  of  action  on  which  the 

lion  to  the  plea   declaration  is  founded,  bv  averring  new  matter  which 

of  the  statute  of  .,       ,         „,  ^    i 

limitations,    ia   avoids  the  effect  of  the  plea ;  or  if  the  plea,  appa* 

sumpsit,"  \ver-   gently  answering  the  declaration,  has  mistaken  the 
ing  th»t  the  de    real  cause  for  which  the  action  was  brought,  a  new 

fendant  assum-  .  j  n    ^    .  x-  ^ 

ed  to    pay   in   assignment  may  be  made.     But  m  actions   of  as- 
diWy"thereaf^   sumpsit,  upon  promises  expressed  or  implied,  to  pay 

ter  removed  to   money,  although  there  may  have  been,  successively, 

the  state  of  »1i8-    ^  .  •        i>     i         « 

Bouri,  and  there   ^^o  express  promises,  or  an  implied  and  an  express 

Wli"^^   A  ^^3\   promise,  founded  on  the  same  consideration   of  in- 

1847,   and    did    ■,  ' 

not   return    to   debtedness,  and  for  payment  of  the  same  debt,  a 

Jep^^o^asional'   g^^^ral  plea  of  non-assumpsit  within  five,  or  actio 
It  passing  thro'   non  occervit  within  five  years,  does  not  require  a  new 

it  without  .  1.1  1    .      .rt.  1 

plaintiiTsknowi   assignment  to  authorize  the  plaintiff  to  rely  upon 
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the  subsequent  promise,  when  the  terms  of  the  dec- 
laration apply  as  well  to  that  as  to  the  preceding  or 
original  one.  It  has,  therefore,  always  been  held  to 
be  a  sufficient  answer  to  such  a  plea  for  the  plaintiff 
to  reply  a  promise  within  five  years  ;  and  the  action 
will  be  sustained  by  proving  such  a  promise,  although 
the  original  indebtedness  accrued  more  than  five 
years  before  the  action,  and  although  the*  action,  if 
there  had  been  no  plea  of  the  statute  of  limitations, 
might  have  been  sustained  by  proof  of  the  original 
indebtedness,  without  proving  the  subsequent  prom- 
ise. And  the  same  replication  and  proof,  if  the  stat- 
ute be  relied  on  or  the  same  proof,  if  there  be  no  plea 
of  the  statute,  are  sufficient  and  effectual,  although 
the  original  indebtedness  and  promise  had  in  fact 
been  barred  by  the  statute  before  the  new  promise 
was  made. 

2.  This  mode  of  proceeding  in  case  of  the  statute 
being  pleaded,  may  be  allowed  in  England,  on  the 
ground  that  the  new  promise  is  not  the  real  cause  of 
action,  but  is  only  evidence  that  the  original  debt 
still  subsists,  and  thus  relieves  it  from  the  bar  of  the 
statute.  But  the  statute,  although  founded  perhaps 
upon  presumption,  is  not  regarded  in  this  state  as  a 
mere  rule  of  evidence,  the  effect  of  which  may  be 
repelled  by  other  evidence  which  tends  to  disprove 
the  presumption  on  which  the  rule  is  founded.  It 
prescribes  an  imperative  rule,  by  which  every  cause 
of  action  is  absolutely  barred  by  the  lapse  of  five 
years  without  suit,  unless  the  delay  is  the  conse- 
quence of  one  of  the  causes  which  the  statute  itself 
enumerates  as  constituting  exceptions  to  the  rule. 
In  this  view  of  the  statute  this  replication  of  a  prom- 
ise within  five  years  is  good  only  upon  the  ground 
that  it  is  understood  as  implying  and  as  equivalent 
to  the  averment  that  the  action  is  founded  upon  this 
promise,  which,  if  made  within  five  years,  and  upon 
sufficient  consideration — that  is,  in  consideration  of 
the  original  indebtedness — will,  according  to  univer- 
sal practice    and  precedent,  suffice   to   sustain   it, 
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edge,  whereby 
plaintiff  was  ub- 
structed  from 
bringinghissuit, 
presents  a  valid 
nnswer  to  the 
plea  of  the  stai- 
ute  of  limita- 
tioDB  of  1796. 


2.  A  promise 
made  after  the 
cf>n->ideraii<  n  of 
the  first  promise 
han  been  advano 
edin  connidera- 
tion  of  the  in- 
debtedness, nxAj 
be  averred  and 
relied  upon,  and 
theii'i  itaiioD  in 
such  case  will 
commcnre  from 
thel:istprumii)e; 
and  if  the  plain 
tiff  be  obstruct- 
ed in  bringing 
his  suit  by  the 
removal  of  ihe 
party  from  the 
country,  the  ef- 
fect of  limita- 
tion will  be  sus- 
pended during 
such  obstruc- 
tion. 
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RiMsixT       whatever  period  may  have  elapaed  after  the  original 
Pjuok.         promise. 


In  this  caee  the  declaration  is  in  the  general  form 
3.  A  partj  of  indebitatus  assumpsit,  being  blank  as  to  the  dates 
^aiB  of  an  in-  of  the  indebtedness  and  promises  alleged.  It  there- 
juryl'by"  which  ^^^^  applies  precisely  as  well  to  the  promise  stated 
lie  could  oot  in  the  replication  as  to  any  previous  promise  express 
jttdloBd!^^  ^"^  or  implied,  founded  upon  the  same  consideratioa ; 
and  as  in  connection  with  the  original  considera- 
tion, that  promise  certainly  constituted  a  good  cause 
of  action,  which,  under  any  construction  of  the  stat* 
ute,  might  be  successfully  asserted  by  suit  within  five 
years  from  its  date,  there  is  no  reason  why  the  ac- 
tion should  not  in  this  case  be  regarded  as  founded 
upon  the  same  promise  specified  in  the  replication. 
It  certainly  may,  and  as  we  think,  should  be  so  regard- 
ed. And  being  a  new  cause  of  action,  distinct  from  the 
original  cause,  though  founded  upon  the  same  con- 
sideration, and  being  the  very  cau.se  of  action  oa 
which  this  action  is  brought,  it  is  not  affected  by  the 
previous  lapse  of  time,  running  from  the  date  of  the 
original  indebtedness,  but  itself  forms  a  new  event 
for  the  commencement  of  the  bar  by  tl:e  statute  ; 
and  as  this  new  cause  of  action  would  be  barred  by 
the  lapse  of  five  years,  without  accounting  for  the 
delay  by  some  cause  made  sufficient  by  the  statute 
to  exempt  the  case  from  its  operation,  so  it  is  saved 
from  the  bar  by  showing  such  cause  for  the  drlay. 

3.  If  then  the  replication  had  stated  the  promise 
to  have  been  made  in  1847,  that  being  within  five 
years  before  the  action,  would  have  been  sufficient 
as  showing  a  cause  of  action  not  barred  by  time ; 
but  as  it  states  a  promise  made  more  than  five  years 
before  the  action,  and  which  therefore  was  not  alone 
sufficient,  it  was  necessary  to  state  additional  facts 
which  would  prevent  the  operation  of  the  bar  again^ 
the  cause  of  action,  as  specified  in  the  replicatiooi 
and  which  is  taken  to  be  the  same  on  which  the  ac- 
tion is  founded.  Are  the  facts  stated  sufficient  for 
this  purpose  ? 


Digitized  by 


Google 


WINTER  TERM,  1855.  41T 

The  object  of  the  repGo«tion  is  to  bring  the  case       Ridoblbt 
within  the  9th  section  of  the  general  act  of  limita-  p^^ 

tions  of  1796,  (Statute  Law,  1113,)  and  especially 
within  the  provision  which  declares,  in  substance, 
that  a  defendant  who,  l^y  removal  fVom  the  county 
or  country  of  his  residence,  or  other  indirect  means, 
shall  defeat  or  obstruct  the  person  entitled  from  bring- 
ing or  maintaining  his  action,  shall  not  be  admitted 
to  plead  the  act  in  bar  of  such  action. 

In  the  case  of  Ormshy  vs.  Letcher y  8  BtW,  270,  it  is 
explicitly  stated  that  a  removal  subsequent  to  the  ac* 
crual  of  the  cause  of  action,  may  cause  such  an  ob- 
struction as  is  referred  to  in  the  9th  section,  and  may 
save  the  action  although  the  statute  may  have  com- 
menced running  before  the  obstruction  was  interpos- 
ed. And  in  the  case  of  Pratker  vs,  Ross,  10  B,  Mim- 
ro€y  16,  it  was  held  sufficient,  under  a  proviso  pre- 
cisely similar,  for  the  replication  to  aver  that  when 
the  cause  of  action  accrued  the  defendant  resided  in 
the  county  of  M.,  and  had  obstructed  the  bringing  of 
the  action  by  removing  from  that  county  before  the 
period  of  limitation  had  elapsed.  The  replication 
before  us  states  that  immediately  upon  the  making 
of  the  alleged  promise  the  defendant  removed  from 
this  state,  where  she  resided,  to  the  state  of  Missou- 
ri, and  resided  there,  and  continued  out  of  this  state, 
except  until  the  summer  of  1847,  and  that  the  plains- 
tiff  ixras  obstructed  all  the  time,  by  said  removal, 
from  bringing  the  action  within  five  years,  which 
must  be  understood  to  mean  within  five  years  from 
the  accrual  of  the  action ;  and  leaving  out  the  ex- 
ception the  replication  is  considered  as  bringing  the 
case  within  the  proviso,  as  interpreted  by  the  two 
cases  referred  to,  and  as  being  according  to  the  last 
case  suflSicient  in  its  form.  However  short  the  interval 
may  have  been  between  the  making  of  the  promise 
and  the  removal  from  the  state  tilie  promise  was 
made,  and  the  cause  of  action  accrued  in  this  state, 
and  as  l^e  action  upon  it  might  have  been  brought 

in  time  but  for  the  removal,  the  removal  was  an  ob- 
voL.  XVI.         27 
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RiDGEixT       Btruction  to  it.    Whether  the  plaintiff  intended  to  sae 

PijcE.         immediately  or  not  is  immaterial ;  he  was  not  pre-^ 

eluded  from  doing  so  by  any  act  of  his,  and  he  might 

have  sued  at  any  time  within  five  years  if  it  had 

not  been  for  the  removal  of  the  defendant. 

4.  Assuming  then  that  a  removal  and  continuance 
oat  of  the  state  ia  such  an  obstruction  as,  while  it 
exists,  prevents  or  suspends  the  operation  of  the 
statute  by  bringing  th«  case  within  the  saving  of  the 
9th  section,  it  cannot  be  doubted  that  Quch  removal, 
immediately  after  the  accrual  of  the  cause  of  action, 
and  a  continuance  out  of  the  state  until  1847,  which 
was  within  five  years  before  the  commencement  of 
the  suit,  would  take  the  case  out  of  the  limitation, 
and  leave  it  unaffected  by  the  bar  of  the  statute. — 
But  this  replication  admits  that  the  defendant  during 
her  alleged  residence  in  Missouri  was  occasionally 
in  this  state,  but  says  it  was  without  the  plaintiff's 
knowledge,  and  that  be  could  not  sue  until  her  re- 
turn, &c.,  and  that  he  was,  by  her  removal,  obstruct- 
ed all  the  time  from  bringing  his  suit  within  five 
years.  And  the  question  is  whether  the  fact  that  the  de- 
fendant was  temporarily  in  Kentucky,  on  one  or  more 
occasions,  but  without  the  knowledge  of  the  plaintiff, 
is  such  a  renaoval  of  the  obstruction  occasioned  by 
the  defendant's  having  removed  from,  and  her  resi- 
dence out  of  the  state,  as  to  take  the  case  out  of  the 
proviso  or  exception  of  the  statute,  and  to  make  a 
new  point  for  the  commencement  of  the  limitation 
whenever  the  defendant  entered  the  state,  notwith- 
standing the  plaintiff's  ignorance  of  the  fact  which, 
had  he  known  it,  would  have  enabled  him  to  sue. 
We  are  of  opinion  that  if  the  plaintiff  was  in  fact 
ignorant,  without  fault,  of  the  occasional  visits  of 
the  defendant  to  this  state,  he  cannot  justly  be  said 
to  have  had  an  opportunity  of  suing  her,  and  the  ob- 
struction occasioned  by  her  removal  still  continued, 
and  repelled  the  operation  of  the  bar.  The  proviso 
in  the  8th  section  of  the  statute,  in  favor  of  the  per- 
son entitled  to  the  action,  and   who  may  be  out  of 
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the  country,  expressly  subjects  bim  to  the  limita-       Ridoklkt 
tation  on  his  return  to  the  country.     The  suspension  Pkick. 

in  his  favor  is  founded  on  a  supposed  disability  to  '  " 
sue  while  he  is  out  of  the  state ;  and  the  disability 
being  with  his  presumed  knowledge  removed  by  the 
mere  fact  of  his  coming  into  the  state,  his  failure  to 
sue  becomes  from  that  time  mere  laches^  which  the 
statute  does  not  intend  to  assist.  But  when  the  de- 
fendant, by  removal  from  the  state,  prevents  or  ob- 
structs the  bringing  of  the  action,  the  saving  of  the 
plaintiff's  right  from  the  effect  of  the  bar  would  be 
utterly  delusive  if  the  mere  presence  of  the  defend- 
ant in  any  part  of  the  state,  however  distant,  for 
however  short  a  time,  and  although  wholly  un- 
known to  the  person  having  the  right  to  sue,  might, 
without  laches  on  his  part,  deprive  him  of  the  benefit 
of  the  saving.  Until  he  knows,  or  ought  to  know, 
that  he  can  sue,  he  is  guilty  of  no  neglect,  and  the  ^ 

privilege  or  saving  caused  by  the  act  of  the  other 
party  ought  not,  and  in  our  opinion  was  not  intend- 
ed to  be  taken  away. 

5.  We  are  of  opinion,  therefore,  that  upon  the  face 
of  the  replication  the  averment  that  the  plaintiff, 
notwithstanding  the  admitted  presence  of  the  defend- 
ant in  Kentucky  without  his  knowledge,  was,  by  her 
removal,  obstructed  from  brirging  his  action  all  the 
time  of  her  residence  in  Missouri,  until  her  return  to 
Kentucky,  which  was  within  five  years  before  the 
commencement  of  this  suit,  is  not  only  justified  by 
the  facts  stated,  but  constitutes  prima  facie  a  suffici- 
ent answer  to  the  plea.  And  the  jury  having,  upon 
evidence  clearly  sufficient  to  sustain  the  truth  of  this 
replication,  (since  the  promise  proved  though  va- 
riant in  terms,  is  not  variant  in  legal  effect  from 
the  promise  alleged,)  found  a  verdict  in  favor  of  the 
plaintiff  for  a  sum  also  authorized  by  the  evidence, 
the  only  remaining  question  is,  whether  there  was 
any  error  in  giving  or  refusing  instructions?  Upon 
this  question  it  is  sufficient  to  say,  that  the  opinions 
of  the  court  in  giving  and  refusing  instructions,  so  far 
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Thoiias  as  they  relate  to  the  effect  of  the  defendant's  removal 
Thomas*  Ex'or.  from  and  her  subsequent  visit  and  final  return  to  Ken- 
tucky,  are  founded  on  the  same  construction  of  the 
9th  section  of  the  statute,  which  we  have  adopted, 
and  are  not  erroneous  in  making  the  knowledge  of 
the  plaintiff*  necessary  to  deprive  him  of  the  benefit 
of  the  exception  arising  from  the  removal  of  the  de- 
fendant to  another  state.  And  although  the  instruc* 
tioH  relating  to  the  effect  of  the  promise  stated  in 
the  replication,  and  proved  to  have  been  made  im- 
mediately before  the  defendant's  removal,  does  not 
give  precisely  the  same  operation  to  that  promise 
that  we  have  given,  but  allows  the  jury  to  consider 
it  as  a  cause  co-operating  with  the  removal  to  ob- 
struct the  bringing  of  the  action,  which,  upon  the 
evidence,  may  have  been  the  case,  yet  as  the  difi*er- 
ence  upon  this  subject  was  rather  to  the  prejudice  of 

I  the  plaintiff'  than  of  the  defendant,  because  it  sub- 

mitted the  effect  of  the  promise  as  a  matter  of  fact 
instead  of  assuming  it  as  a  matter  of  law,  and  as  it 
could  not  have  affected  the  verdict  to  her  injury,  there 
is  no  available  objection  to  the  verdict  on  that 
ground. 
Wherefore  the  judgment  is  affirmed. 

A  re-hearing  was  asked,  but  the  petition  was  over- 
ruled. 


Case  16.  Tbomaa  vs.  Thomas'  Ezeoutor. 

PftT.  Ea.  APPEAL  FROM  MADISON  CIRCUIT. 

1.  Land  was  purchased  of  the  husband  which  was  ^e  inheritance  of 
the  wife,  oonreyed  by  a  deed  by  hnsband  and  wife  to  J.  T.,  who 
afterwards  eonreyed  to  B.;  but  the  first  deed  was  not  so  acknowl- 
edged as  to  pass  the  wife's  right.  It  was  sold  to  a  sub -purchaser 
and  improTed  by  him.  After  the  death  of  the  husband  the  wife 
sued  for  and  reoorered  the  land,  which  had  been  improved  by  the 
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purcbaMra:  Held  that  for  improvements  by  wl^h  thA  ▼endible  Thomas 

▼alue  of  the  land  was  increased,  the  widow  was  in  equity  bound  to    _.        ^'p  , 

account,  deducting  the  value  of  the  rents  accruing  from  the  death    ^ ' 

of  the  husband.  {BeR  m.  Barhw,  1  Marsh.,  246.)  The  principle 
is  laid  down  in  BeU  ot.  Bwmett,  (2  J.  J.  MardL,  516,)  that  one  who 
acquires  title  to  land  bona  Jide,  and  enters  upon  and  improyes  it, 
supposing  it  to  be  hit  own,  is  entitled  to  compensation  for  improTO- 
ments.  The  second  purchaser  in  this  case  was  not  presumed  to 
have  known  the  defect  in  the  certificate  of  acknowledgment. 

5L  The  liability  in  such  cases  is  to  be  measured  by  the  increase  in  the 
Tendable  value  of  the  land  when  recovered,  arising  from  improve- 
ments. 

d.  Upon  an  answer  by  one  defendant  against  another  being  made  a 
cross  petition  against  another  defendant,  process  is  necessary  be- 
fore decree. 

The  facts  of  the  case  appear  in  the  opinion  of 
the  Court.     Rep. 

Hanson  for  appellant — no  brief  on  file. 

G.  4"  R'  Davis  and  J.  B.  Huston  for  appellee — 

William  Thomas,  and  Elizabeth  Thomas  his  wife, 
attempted  to  convey  by  deed,  to  James  Thomas,  a 
tract  of  land  belonging  to  the  wife.  James  Thomas 
took  possession,  paid  for  the  land,  and  afterwards 
sold  it.  Through  several  intervening  conveyances 
George  Thomas  became  the  owner  by  conveyance 
from  one  Garner.  George  Thomas  purchased  in 
good  faith,  and  made  lasting  and  valuable  improve- 
ments. He  sold  a  portion  to  Beall,  and  a  portion  to 
Pace.  Beall  also  made  improvements.  William 
Thomas  having  died,  it  was  ascertained  that  his  wife, 
who  was  the  owner  of  the  inheritance  in  the  land, 
had  not  so  acknowledged  the  deed  to  James  Thomas 
as  to  pass  her  right,  and  suit  was  instituted  against 
Beall  and  Pace,  and  the  land  recovered.  This  suit 
was  brought  against  George  Thomas'  representatives 
on  their  covenant  of  warranty,  and  made  Elizabeth 
Thomas  a  defendant,  claiming  compensation  for  im- 
provements. George  Thomas'  representatives,  in 
their  answer,  claim  over  against  Elizabeth  Thomas 
the  value  of  the  improvements  put  upon  the  land  by 
George  Thomas.  A  judgment  was  rendered  in  be- 
half of  George  Thomas'  representatives  for  $1,S 


Digitized  by 


Google 


422  BEN.  MONROE'S  REPORTS. 

Thomas        76  for  improvements ,  from  which  Elizabeth  Thomas 
Thomas'Ex'or.   appealed. 

The  decree  is  right.  The  amoant  assessed  is  fair 
and  reasonable.  The  vendee  may  recover  for  the 
improvements  either  from  his  vendor  or  the  evictor. 
(1  DomaVs  Civil  Law^  Cushing^s  edition,  23,  Title  2,  sec. 
10,  sub-division  16;  Oldham  vs.  Woody  3  Monroe,  50  ; 
Bright  vs,  Boyd,  1  Story,  478,  cited  2d  U.  S,  Eq.  Dig. ; 
Parham  vs.  Van  Courtland,  1  Johnson'' s  Ch.  Rep.,  277; 
Barlow  vs.  Bell,  1  Marsh.  246 ;  Bell  vs.  Bamett,  1  /.  /. 
Marsh.,  516;  Kennedy  vs.  Kennedy,  2  Alb.  Bep.,bl\) 

December  24.        Judge  Stitu  delivered  the  opinion  of  the  Court. 

William  Thomas,  and  Elizabeth  his  wife,  convey- 
ed, or  attempted  to  convey,  by  deed  to  James  Thom- 
as for  a  valuable  consideration,  a  tract  of  land  be- 
longing to  the  wife.  The  grantee  paid  for  the  land, 
took  possession  and  afterwards  sold  it.  Through 
several  intermediate  deeds,  it  came  to  George  Thom- 
as by  conveyance  from  Garner.  George  Thomas 
bought  it  in  good  faith  and  for  a  valuable  considera- 
tion, and  made  valuable  improvements  thereon.  He 
sold  a  portion  to  Beall,  and  the  remainder  to  Pace. 
Beall  also  improved.  In  the  meantime  William 
Thomas  having  died,  it  was  ascertained  by  his  wid- 
ow, that  according  to  the  clerk's  certificate  upon  the 
original  deed,  she  had  not  relinquished  her  fee,  but 
only  dower,  in  the  land.  Suit  was  brought  by  her 
against  Beall  and  Pace,  and  a  recovery  of  the  land 
had. 

Beall  and  Pace  brought  suit  upon  their  covenants 
of  warranty,  against  the  representatives  of  George 
Thomas,  their  warrantor,  and  made  Elizabeth  Thom- 
as a  defendant;  and  the  former  claimed,  in  addition 
to  the  consideration  money,  the  value  of  his  improve- 
ments. The  representatives  of  George  Thomas  an- 
swered, and  in  their  answer  claimed  over  against 
their  co-defendant  Elizabeth,  the  value  of  the  im- 
provements put  upon  the  land  by  their  ancestor 
George,  whilst  in   possession.     Upon  their  answer, 
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however,  it  does  not  appear  that  any  process  was  is-        Thomas 
sued,  or  served   upon  Elizabeth   Thomas.     She  an-  Thomab'  Ex'om. 
swered  the  petition  of  Beall,  and  submitted  the  ques- 
tion  of  her  liability  to  the  court,  asking  its  protec- 
tion, &c. 

A  commissioner  was  appointed  to  ascertain  what 
improvements  were  put  upon  the  land  by  George 
Thomas,  and  what  by  Beall,  their  value,  and  what 
the  land  was  enhanced  in  vendible  value  by  reason 
of  the  improvements  severally  made  by  Thomas  and 
Beall,  and  also  the  value  of  the  rents  from  her  hus- 
band's death  to  the  same  time.  *" 

Upon  the  return  of  the  report,  a  judgment  was 
rendered  in  favor  of  the  executor  of  George  Thomas, 
deceased,  against  Mrs.  Elizabeth  Thomas,  for  $1,362 
76,  the  reported  enhancement  of  the  vendible  value 
of  the  land  by  reason  of  improvements  put  on  it  by 
George  Thomas  during  his  life  ;  and  the  case  as  to 
Beall  continued,  to  ascertain  the  value  of  rents  for 
which  he  was  chargeable. 

Mrs.  Thomas  has  appealed,  and  the  question  of  the 
liability  of  a  woman  for  improvements  made  upon 
her  land  in  good  faith  by  those  who  believed  it  theirs, 
and  during  her  coverture,  is,  so  far  as  we  know,  for 
the  first  time  directly  presented  in  this  court. 

The  disability  of  coverture,  under  which  she  labor- 
ed when  the  improvements  were  made,  is  the  chief 
difficulty  to  be  encountered  in  the  solution  of  the 
question. 

At  common  law  the  very  being  and  existence  of 
the  wife  was,  in  a  legal  sense,  suspended  during  mar- 
riage, or  at  least  incorporated  and  consolidated  into 
that  of  the  husband.  The  reasons  upon  which  this 
principle  was  founded,  were,  not  only  the  safety  of 
the  husband,  in  depriving  her  of  the  power  to  irvjure 
him  by  any  act,  without  his  concurrence  or  assent, 
express  or  implied,  but  her  own  security,  in  guard- 
ing against  the  husband's  influence  over  her,  by  dis- 
abling her  from  disposing  of  her  own  property,  ex- 
cept by   those  methods,  and  with  the  solemnities, 
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THOMAft  which  the  law  prescribes.  {Raper  on  Husband  and 
Thomas' Ex'oA.  Wife,  vol.  l,p,  2.)  The  benefits  arising  to  the  wife 
in  consequence  of  this  disability,  are  well  illustrated 
in  this  case  by  the  recovery  of  the  land  in  question 
by  the  appellant,  in  consequence  of  the  blunder  of 
the  clerk  in  failing  to  take  a  proper  ackncwledgnient 
of  the  deed  to  James  Thomas. 

But  although  a  feme  covert  is  incapable  of  imposing 
a  charge  upon  her  property,  or  of  disposing  of  it  ex- 
cept in  the  mode  and  with  the  solemnities  prescribed 
by  law,  it  does  not  result  that  she  is  exempt,  after  the 
removal  of  the  disability  of  coverture,  from  that  prin- 
ciple of  equity  which  secures  to  innocent  and  bona  fide 
occupants  of  land  the  value  of  lasting  improvements, 
made  whilst  in  possession  and  believing  it  their  own. 
The  principle  is  alike  applicable  to  all,  and  no  dis- 
crimination is  made,  or  ought  to  be,  exempting  any 
from  its  operation. 

In  Barbw  vs.  Belly  1  Marsh.,  246,  the  appellant  had 
l^J[4md^B  purchased  the  wife's  land  of  the  agent  of  the  hus- 
the  husband  band :  after  the  death  of  the  latter  he  was  evicted 
inhwitance  of  ^Y  ^^^  wife,  and  sued  her  for  bis  improvements  made 
the  wife,  con-  whilst  in  possession.  It  appeared,  however,  that  be 
by  husband  and  had  full  notice  of  the  wife's  rights  when  he  purchas- 
who  aAenrarfa  ®^>  *"^  ^*®  apprised  of  the  consequences  if  he  did 
oonyeyed  to  B.;  purchase,  and  relief  was  refused  him  in  the  court  be- 
deedwasnotso  1<>^'  ^^^  here,  on  that  ground.  This  court  in  that 
acknowledged  q^^  g™.  <«^g  ^^  labor  bestowed  on  the  land  is  sunk 
as  to  pass  the  .  ,  ,  , 
wifa*s  right    It  m  the  land,  and  was  not   done  at  the  appellee's  re- 

Tub-purch^r!  Q^est,  it  is  plain  that  she  cannot  upon  any  eommsn  law 
and    imoroved  proceeding  be  subjected  to  the  appellant's  claim  for 

by  him;  after  the    '^  7.  t^t      »  »  »  ,  «     »  i 

death  of  the  bus  compensation.  Nor  have  we  been  able  to  nnd  any  ad- 
wed  fo^and^e*  judged  case,  where  the  English  courts  of  equity  have, 
ooTered  the  under  such  circumstances,  decided  upon  the  right  to 
b^n  TmproTed  compensation.  But  regarding  courts  of  equity  in  sup- 
by  the^puro^.  plying  the  defects  of  the  common  law,  as  being  gov- 
for  improTe-  erned  by  the  principles  of  natural  justice,  in  the  ab- 
Se**"  vendiWe  ^^^^^  ^^  *''  precedent  we  should  have  no  hesitation  in 
▼alue  of  ttte  relieving  the  possessor  for  improvements  made  upon 
creasedi       the 
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the  land  whilst  he  bona  fide  considered  it  his  own .  The  Thomas 

possessor,  by  bestowing  his  money  and  labor  in  me-  Thomas'  Ez'o«. 

liorating  the  land,  advances  its  value,  and   conse-  widow  was  in  e- 

quently  the  rightful  owner,  unless  liable'to  the  claim  ^^^^^^. 

of  compensation,  is  so  much  gainer  by   the  loss  of  ducting  the  yal- 

the  possessor,  contrary  to  the  maxim  nemo  debit  locu-  accniing^  from 

fietari  alienee  jactura. "  ^^^  d  ^^(Ba 

"It  is  not  enough,"   the  court  continues  to  say,  «t.    Barlow,   i 

"that  the  possessor  shows  himself  to  have  meliorated  The**^rincfple 

the  land,  but  his  money  and  labor  must  be  bestowed  ;«    laid   down 

vmder  an  honest  conviction  of  his  being  the  rightful  not,  2  J    J. 

owner  of  the  land.     If  he  takes  possession  without  *«" »  *i^»  *^** 

*^  one  who  aoquir- 

title,  and  knowing  the  land  to  belong  to  another,  he  es  tiUe  to  land, 

is  himself  guilty  of  a  wrong,  and  his  claim  for  com-  enters  npon  and 

pensation  ought  not  to  be  sanctioned."  improves  it,  sup 

Dosmcr  it  to  be 
In  BelPs  heirs  vs.  Bamettj  2  J.  J,  MarshaUy  510,  the  his  own,  is  en- 
principle  is  laid  down,  broadly,  that  a  person  acquir-  ^^^^^foJ^ES* 
ing  title  to  land,  and  entering  it  boTiaJide,  supposing  proyements. — 
it  to  be^  his  own,  must  be  paid  for  his  improvement,  chw^^n  thU 
And  the  same  general  doctrine  is  recognized  through-  ®**«  ^^  ^^ 
#Ut  the  books.  haye  known  the 

George  Thomas  and  his  vendee,  Beall,  occupy  in  certi&5atlJof  ac^ 

this  case  a  position  that  entitles  them  to  the  favora-  knowiedgement. 

ble  consideration   of  a  court  of  equity.     They  were  .  ^:  The  liabil- 

ity  m  such  case 

certainly  bonajide  purchasers  for  value,  and  the  fact  is  to  be  measur* 

that  the  defective  certificate  of  acknowledgment  to  ^^esse   ^  the 

the  deed  of  1824  was  of  record,  should  not,  by  con-  vendible   yalue 

struction,  and  for  the   purpose   of  cutting  off  their  reooyered,  aris- 

equity,  be  regarded  as  affecting  them  with  notice  of  p^^e^^jg  ^" 
her  right  to  the  land.  An  immediate  vendee  might 
be  liius  affected,  but  not  so  with  remote  vendees  pay- 
ing full  consideration  for  what  they  innocently, 
though  erroneously,  regarded  an  absolute  estate  in 
the  land. 

The  appellee  occupying,  then,  the  attitude  of  a  per- 
son acquiring  land  and  entering  upon  it  in  good  faith, 
we  can  perceive  no  valid  reason  why  he  should  not 
be  paid  for  his  improvements,  at  least  to  the  extent 
that  he  increased  the  vendible  value  of  the  land  at  the 
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Thomas        time  of  the  recovery.     And  we  are  of  opinion,  that 
Thomas' Ex*oE.  to  that  amount  Mrs.  Thomas  is  liable. 


It  does  not  appear  with  certainty  from  the  decree 
3.  Upon  an  directing  the  assessment  of  the  increase  of  the  ven- 

Answer  by    cup     ,.,  ,  ,  /.»,.,,.  • 

defendant  a  dible  value  of  the  land  by  the  improvements,  at  what 
being'  ^^*a  ^"^®  ^*  ^*®  estimated.  Whether  when  they  were 
cross  petition  a-  made,  or  when  the  recovery  was  had.  The  liability 
Sefendant°%po-  should  be  measured  by  the  increase  of  the  vendible 
oess  is  necessa-  value  when  recovered.  The  improvements  were 
only  valuable  to  the  appellant  then,  and  it  was  then 
she  became  liable.  This  should  be  determined  by 
ascertaining  the  value  of  the  land  at  that  time,  with, 
and  without  the  improvements,  and  apportioning  the 
difference  in  such  values  between  Beall  and  Thom- 
-as'  representatives,  according  to  the  respective  value 
of  their  improvements  at  such  time.  Beall  to  be  held 
liable  for  rents  accniing  since  the  death  of  appel- 
lant's husband  up  to  the  time  of  recovery,  as  directed 
by  the  circuit  court.  j 

In  failing  to  point  out  with  certainty^  the  period 
when  the  assessment  of  the  increase  of  the  vendible 
value  of  the  land  should  be  made,  the  decree  is 
deemed  erroneous.  It  is  likewise  erroneous,  be- 
eause  no  process  was  awarded  or  served  upon  the  ap- 
pellant, upon  the  answer  of  Thomas'  representatives. 
This  was  requisite  before  the  judgment  in  their  fa- 
vor against  a  co-defendant  could  have  been  render- 
ed. 

Wherefore,  the  judgment  is  reversed^  and  cause  re- 
manded, that  the  same  be  set  aside,  and  the  cause 
again  referred  to  a  commissioner,  with  directions  to 
report  as  herein  indicated,  and  for  a  judgment  upon 
such  Veport,  and  other  necessary  and  equitable  orders 
not  inconsistent  herewith. 
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MoirraoimT, 
&c. 

VB. 

FiuMKN't   Ins. 

Montgomery,  &c.  V8.  Firemen's  Insurance  Company.  caeTn!  im*""^!!! 

AFPEAL  PROM  LOUISVILLE  CHANCERY   COURT.  Ow).  PlT. 

1.  Contracts  are  to  be  construed  according  to  the  real  intent  and  un- 

derstanding of  the  parties,  primarily  by  the  words  which  they  have 
ased,  with  the  aid,  if  necessary,  of  such  other  considerations  as 
may  show  the  sense  in  which  the  party  intended  to  be  understood. 

2.  When  a  stipulation  in  a  policy  of  insurance  is  that  the  insurers  are 

are  not  to  be  liable  for  loss*  arising  from  the  bursting  of  boilers, 
and  the  boiler  burst,  and  the  boat  took  fire  and  burned  up:  Held, 
that  there  was  no  liability  under  the  policy. 

The  facts  of  the  case  are  stated  in  the  opinion  of 
the  Court.    Rep. 

B,  Ballard  for  appellants — 

Argued  that  the  loss  of  the  boat  of  the  appellants 
was  by  fire,  and  though  the  fire  originated  from  the 
bursting  of  the  boiler  of  the  boat,  it  was  nevertheless 
a  loss  by  fire,  which  is  within  the  terms  of  the  poli- 
cy. City  Fire  Insurance  Company  vs.  Collier,  21  Wen- 
deU,  w^as  a  case  of  insurance  against  fire  only.  It 
was  shown  that  the  house  was  blown  up  by  gun- 
powder by  order  of  the  mayor  of  the  city,  at  the 
great  fire  in  1835,  to  arrest  the  progress  of  the  fire. 
It  was  held  that  the  company  was  liable — the  insur- 
ance being,  against  fire  it  was  not  material  how  it 
it  had  its  origin,  if  it  was  not  by  the  fraud  of  the  in- 
sured. 

In  the  case  of  Waters  vs.  MerchanVs  Insurance  Co,, 
the  plaintifi^'s  boat  was,  among  other  things,  insured 
against  a  loss  by  fire ;  it  appeared  that  a  keg  of  pow- 
der on  board  the  boat  burst  in  consequence  of  the 
carelessness  of  some  of  the  hands,  set  fire  to  the 
boat,  and  she  was  a  total  loss.  The  defendant  re- 
lied, in  defence,  that  the  boat  was  lost  by  the  negli- 
gence of  the  plaintifiT's  hands;  which  negligence  was 
not  insured  against;  but  the  insurance  being  against 
loss  by  fire  the  court  held  the  company  liable,  and  it 
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^^"T?"**'  was  not  material  how  it  originated.  The  same  doc- 
m.  trine  was  approved  by  this  court  in  the  case  of  Pow- 

^'"^r©"  '**■   ^  ^*-  foremen's  Insurance  Co.,  13  B.  Monroe,  311. 

The  case  of  Lewis  vs.  Jamison,  12  East.,  648,  is  re- 
lied on  as  maintaining  the  principle  that  the  imme- 
diate cause  is  to  be  looked  to,  and  not  the  cause  of 
the  cause,  as  also  Rice  vs.  Homer,  12  Massachusetts 
Reports,  230. 

It  is  believed  that  no  case  can  be  found  in  which 
the  insured  has  been  denied  indemnity  when  he  es- 
tablished the  loss  as  arising  directly  from  one  of  the 
perils  insured  against,  on  any  such  ground  that  that 
peril  was  caused  by  another  peril  not  insured  against, 
or  even  by  another  peril  which  was  excepted. 

The  risks  insured  against  are  all  in  one  clause  of 
the  policy,  in  these  words  :  "Of  the  rivers,  fire,  ene- 
mies, pirates,  assailing  thieves,  &c."  In  a  subse- 
quent clause,  but  not  the  next  succeeding,  it  is  stipu- 
lated as  follows :  "It  is  agreed  that  this  insurance 
company  is  not  liable  for  any  loss  or  damage  which 
may  arise  from,  or  be  occasioned  by  the  said  boat 
being  unduly  ladened,  nor  for  any  loss  arising  from 
the  explosion  of  gunpowder,  the  bursting  of  boilers, 
the  collapsing  of  flues,  or  breaking  of  the  engine,  or 
any  part  thereof,  except  from  unavoidable  or  exter- 
nal causes."  ^ 

In  this  case  the  fire  did  not  immediately  succeed 
the  explosion-^it  was  some  twenty  minutes  thereaf- 
ter— but  all  the  proof  shows  that  it  was  caused  by 
the  explosion.  Assuming  that  the  fire  was  caused 
by  the  explosion,  the  defendant  insists  that  he  is  not 
liable  for  the  bursting  of  the  boiler,  nor  for  any  of 
the  consequences  resulting  from  it,  and  that  such  is 
the  effect  of  the  exception  in  the  policy  on  that  point. 
What  is  the  effect  of  the  exception  ?  Without  the 
exception  it  is  plain  that  the  defendant  would  be  lia- 
ble for  the  damages  done  by  the  explosion,  as  well 
as  by  the  fire.  This  follows  from  the  fkct  that  the 
explosion  is  one  of  "the  perils  of  the  rivers,"  and 
that  the  "perils  of  the  rivers"  are  expressly  insured 
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against.    That  the  explosion  of  a  boiler  is  a  peril  of    Monwoii«*r, 
the  river  ia  clear  upon  principle,  and  is  settled  by  au-  m.' 

thority.     {PhiUips  an  Insurance,  592,   627 ;    Petrin's   ^"™^J*   ^• 

adm*rs  vs.  Protection  Insurance  Company,   11  Ohio  Re-   -^-^ — 

ports y  147  ;  Citizens  Insurance  Company  t».  Gla^ow,   9 
Missouri  BeportSy  411.) 

The  effect  of  making  an  exception  of  the  bursting 
a  boiler  is  to  except  it  as  one  of  the  perils  of  the  riv- 
ers. It  ia  in  effect  saying,  by  the  underwriters, 
though  we  have  in  the  first  part  of  the  policy  said  we 
would  insure  against  the  perils  of  the  rivers,  yet  we 
do  not  intend  to  assume  the  risk  from  bursting  of 
boilers.  This  leaves  the  risk  from  fire,  without  the 
exceptions  embraced  by  the  terms  of  the  policy ;  and 
they  are  bound  for  all  risks  resulting  from  fire,  how- 
ever it  may  have  originated.  A  different  construc- 
tion would  be  to  reverse  the  well  established  rules  in 
the  construction  of  policies.  It  would  be  to  construe 
the  general  terms  of  the  policy  rigidly  against  the 
assured,  and  the  exception  liberally  for  the  insurer ; 
while  on  the  contrary  the  policy  is  to  be  liberally 
construed  to  give  indemnity  to  the  assured — all  ex- 
ceptions are  to  be  construed  liberally  against  the  in- 
surer. Duer  says  <'as  a  contract  of  indemnity  to  the 
assured,  the  policy  is  to  be  liberally  construed  in 
his  favor,  not  only  because  this  mode  of  construction 
is  most  conducive  to  the  interest  of  commerce,  but 
because,  for  the  reasons  that  have  been  stated,  it  is 
most  consonant  to  the  intention  of  the  parties.  It  is 
certain  that  the  assured  desires  as  ample  an  indem* 
nit}'  as  he  can  obtain,  and  it  is  probable  that  the  in- 
surer means  that  he  shall  understand  the  indemnity 
given  to  be  as  extensive  as  its  terms,  upon  any  fair 
interpretation,  import."  ''For  the  same  reasons,  and 
not  in  obedience  to  a  mere  technical  rule,  an  excep- 
tion from  the  risks  of  the  policy  is  to  be  construed 
strictly  against  the  insurer.  Such  an  exception  is  a 
modifi^cation  of  the  promise  of  indemnity,  and  all 
that  promise  is  to  be  construed  liberally.  It  is  a 
necessary  consequence  that  the  exception  cannot  be 


Digitized  by 


Google  — 


4S0 


BEN.  MONROE'S  REPORTS. 


MoNToomRr, 

Of. 

Fikkmen's    Ins. 
Co. 


permitted  to  abridge  its  operation  to  a  greater  ex-* 
tent  than  the  terms  used  plainly  require."  (1  Duer  on 
Insuranca,  161,  2,  sections  5  and  6;  Potter  vs.  The  On- 
tario and  Livingston  Mutual  Insurance  Company,  5  Hilts 
New  York  Reports,  14.) 

In  Tarney  vs.  Etherington,  quoted  and  adopted  by 
Mansfield  in  Petty  vs.  Royal  Ex,  Ass.  Co.,  1  BurroWy 
341,  Lord  Chief  Justice  Lee  said:  "It  is  certain  that 
in  construction  of  policies  stricture  jus  or  apex  ju- 
ris is  not  to  be  laid  hold  on,  but  they  are  to  be  con- 
strued largely,  for  the  benefit  of  trade  and  for  the  as- 
sured." In  Dow  vs.  Whetton,  1  HalPs  Supreme  Court 
Reports,  274,  Chief  Justice  Jones  said :  "The  policy 
is  a  contract  of  indemnity,  and  such  construction  is 
to  be  given  to  the  words  employed  in  it  as  will  make 
the  protection  it  afibrds  co-extensive,  if  possible,  with 
the  risk  it  assumed."  The  same  principle  is  recog- 
nized in  the  following  cases :  Palmer  vs.  Warren  In* 
surance  Company,  1  Story^s  Report,  360 ;  Blocket  vs.  Roy* 
al  Ex.  Assurance  Co.,  2  Crough.  6f  Jarvis,  244;  Zea- 
ton  vs.  Fry,  5  Cranch,  335  ;  Louisville  Fire  and  Marine 
Insurance  Company  vs.  Bland  ^  Coleman,  9  Dana,  151. 
Such,  it  is  believed,  is  the  universal  rule.  In  the 
case  of  Zeaton  vs.  Fry,  supra,  the  court  said,  in  sub- 
stance, that  the  exception  being  in  the  words  of  the 
insurer,  and  introduced  for  his  benefit,  does  not  ex- 
empt him  from  liability  except  from  risks  necessarily 
embraced  by  it. 

The  exception  does  not  extend  farther  than  to  save 
the  insurers  from  the  direct  injuries  resulting  from 
the  bursting  of  the  boilers,  and  does  not  exonerate 
them  from  injuries  resulting  from  fire,  though  the 
bursting  of  boilers  may  have  caused  the  damage  from 
fire ;  and  it  cannot  be  assumed  that  the  assured  un- 
derstood that  there  was  to  be  any  exemption,  in  any 
case,  from  liability  for  an  injury  resulting  from  fire, 
from  whatever  source  it  might  arise.  Tte  exdieptioa 
can  have  its  full  effect  by  confining  it  to  the  direct 
injury  resulting  from  the  bursting  of  boilers,  and  it 
certainly  does  not  necessarily  embrace  any  other  risk. 
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and  we  rely  that  on  the  authority  of  the  cases  cited 
it  can  have  no  other  meaning. 

Fire  and  explosion  are  two  distinct  perils,  and  that 
is  important  to  be  borne  in  mind  in  considering  the 
meaning  of  the  exception.  In  MUlandon  vs.  New  Or* 
lecms  Insurance  Company,  4  Louisiana  Reports,  15,  re- 
ferred  to  in  Angel  on  Fire  Insurance,  the  insarance 
was  against  fire  only.  The  house  insured  was  de^ 
Btroyed  by  the  explosion  of  a  steam  boiler  used  in  it^ 
The  court  held  that  the  insurers  had  not  taken  the 
risk  against  explosion,  but  only  of  fire,  and  as  the 
loss  was  from  explosion  the  insurers  were  not  liable^ 

In  Babcock  vs.  Montgomery  County  Insurance  Compa- 
ny, 6  Barbour's  New  York  Reports,  637,  the  building 
was  insured  against  fire  by  lightning;  the  building 
was  struck  by  lightning,  and  destroyed  by  its  explos- 
ive power,  but  there  was  no  fire  ;  held  that  the  in- 
surer was  not  liable.  Then  if  fire  and  explosion  be 
distinct  perils,  it  follows  that  an  insurer  may  take 
one  risk  and  not  the  other,  or  he  may  except  one  risk 
and  not  the  other. 

Only  two  cases  have  been  found  in  the  decisions 
of  the  courts  of  the  United  States,  in  which  such  an 
exception  has  been  considered.  In  one  case  the  ac- 
tion  was  founded  on  a  fire  policy,  and  in  the  other  on 
a  river  policy,  and  in  each  case  the  decision  is  in  ac- 
cordance with  the  views  here  presented.  In  St.  John 
vs.  The  American  Mutual  Fire  and  Marine  Insurance 
Company,  1  Duer's  N.  Y.  Sup.  C,  Rep.,  371,  reported 
also  in  Livingston's  Law  Reg.  for  1854,  j9.  429,  by  this 
policy  the  defendant  agreed  to  indemnify  the  plain^ 
tiflf  against  all  such  loss  or  damage  as  should  happen 
by  fire  on  the  machinery  and  fixtures,  and  brick  build- 
ings Nos.  5  and  7.  By  one  exception  annexed  to  the 
policy,  it  was  provided,  ''that  the  company  will  not 
be  liable  for  any  loss  occasioned  by  the  explosion  of 
a  steam  boiler/'  The  proof  showed  that  a  steam 
boiler  exploded  on  the  premises,  producing  fire  which 
destroyed  the  subject  of  insurance.  The  court  below 
refused  to   non-suit  the   plaintifi*,  and  he  had  judg- 
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ment.  This  decision  was  reversed  by  the  superior 
court;  but  this  court's  attention  is  called  to  the  par^ 
ticular  grounds  of  that  reversal.  That  court  say : 
*^A1I  kinds  of  loss  resulting  from  the  explosion  of  a 
steam  boiler,  not  producing  fire,  nor  bringing  the  in- 
sured property  and  fire  in  contact,  must  necessarily 
have  been  borne  by  the  plaintiff,  even  if  no  part  of 
this  clause  had  been  contained  in  the  policy.  The 
insurance  is  only  against  loss  and  damage  by  fire. 
If  there  had  been  no  fire,  and  the  insured  property 
had  been  utterly  destroyed  by  the  explosion,  no  re- 
covery could  have  been  had  against  the  company, 
even  if  this  clause  had  been  omitted,  for  the  simple 
reason  that  only  loss  or  damage  by  fire  was  insured 
against.  It  cannot  be  supposed  that  the  clause  wae 
introduced  to  guard  against  a  liability  which  could 
not  by  any  possibility  arise,  but  to  guard  against  one 
which  might  arise  but  for  the  existence  of  this  pro- 
vision. The  only  one  which  could  arise  from  the  ex- 
plosion of  the  steam  boiler,  would  be  for  an  immedi- 
ate loss  or  damage  by  fire  occasioned  or  communica- 
ted by  such  explosion." 

"The  policy,  after  providing  that  the  company  will 
not  be  liable  for  any  loss  or  damage  by  fire  happen- 
ingby  means  of  any  invasion,  &c.,  adds  that  they 
will  not  be  liable  for  any  loss  occasioned  by  the  ex- 
plosion of  a  steam  boiler.  The  most  comprehensive 
terms  are  here  used,  and  if  this  loss  was  occasioned 
by  the  explosion,  it  would  seem  to  be  covered  by  the 
clause  whether  the  loss  resulted  from  the  fire  being 
directly  communicated  to  the  injured  property,  or 
from  its  being  crushed  into  worthless  fragments." — 
^' A  loss  of  the  former  nature  was  the  only  one  which 
the  company  had  any  occasion  to  guard  against ;  we 
think  they  have  done  this  by  the  clause  in  question.^' 

It  is  plainly  to  be  inferred  from  this  decision,  that 
if  the  risk  of  explosion,  as  well  as  that  of  fire,  had 
been  covered  by  the  policy,  the  court  would  have 
construed  the  exception  as  exempting  the  underwri- 
ters only  from  the  loss  by  explosion,  and  have  held 
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them  liable  for  losa  by  fire  ensaing  the  explofiion. — 
In  the  policy  in  the  case  under  consideration,  the  risk 
of  explosion  as  well  as  fire  is  assured,  and  the  ex- 
ception is  not  only  not  nugatory  if  the  insurer  is  held 
liable  for  the  loss  by  fire,  though  the  fire  was  caused 
by  the  explosion. 

In  the  case  of  Citizens^  Insurance  Company  vs.  Olas- 
govDj  0  Missouri  R.,  40,  the  risks  were  the  same  as  in 
this  case.  The  condition  is  in  these  words :  ^'It  is 
agreed  that  the  assurers  are  not  liable  for  any  partial 
loss  or  particular  average,  unless  such  loss  or  aver- 
age amounts  to  10  per  cent,  on  the  value  of  the  boat ; 
nor  shall  they  be  held  liable  for  the  bursting  of  the 
boilers,  or  the  breaking  of  the  engines,  unless  occa- 
sioned by  external  violence."  One  of  the  boilers 
bursted,  producing  fire  which  destroyed  the  boat. — 
The  court  held  the  insurers  liable. 

It  is  insisted  that  although  the  insurer  is  not  res- 
ponsible for  the  loss  arising  directly  from  the  burst- 
ing of  a  boiler,  they  are  liable  for  the  loss  resulting 
from  fire  resulting  as  anefiect  of  the  explosion  of  the 
boiler.  In  support  of  this  principle  the  following  au- 
thorities are  relied  on :  Simpson  vs,  Charkstoum  Insu- 
rance Company^  DtuUey^s  Rep.y  239 ;  ZeaUm  vs  Fry^  5 
Cranchy  335 ;  CarringUm  vs.  Merchts.  Ins.  Co.y  8  Pe- 
tersy  405. 

It  is  only  when  the  damage  by  each  peril  cannot 
be  distinguished,  that  the  whole  loss  is  to  be  ascribed 
to  the  efiicient  peril,  that  is,  the  peril  by  which  the 
other  is  directly  occasioned.  (1  Phillips  on  Ins.y  seg. 
1 137,  p.  675.)  But  if  the  damage  by  each  peril  can 
be  distinguished  (which  can  be  done  in  this  case,)  the 
^whole  loss  cannot  be  ascribed  to  one  peril,  though 
that  peril  put  in  operation  the  other  peril. 

Speed  ^  Worthington  for  appellees — 

This  cause  comes  up  now  upon  the  following  facts. 

The  steamboat  Oregon  being  under  Insurance, 
burst  one  of  her  boilers,  and  taking  fire  therefrom 
was  totally  lost.  The  proof  shows  incontestably  that 
VOL.  zvi.        28 
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the  iire  arose  instantly  and  necessarily  from  the  ex* 
plosion. 

The  perils  which  are  covered  by  the  policy  are  of 
the  rivers  and  fires,  and  all  other  perils  losses  and 
misfortunes  which  shall  come  to  the  damage  of  the 
boat,  according  to  the  true  intent  and  meaning  of  this  pol- 
icy, as  herein  expressed.  In  an  after  part  of  the  poli- 
cy, it  is  declared  that  the  company  shall  not  be  lia- 
ble for  any  loss  or  damage  arising  from  the  bursting  oj 
any  of  the  boilers. 

For  the  plaintiff  it  is  contended  that  a  recovery 
can  be  had  for  all  the  damage  by  fire ;  that  the  in* 
surance  is  against  fire,  and.  the  insurer  must,  under 
the  contract,  make  good  the  loss,  no  matter  how  the 
fire  originated. 

The  familiar  rule  that  every  instrument  must  be 
construed,  not  by  looking  at  each  particular  sen 
tence,  or  paragraph,  or  part,  but  at  the  whole  instru- 
ment, is  required  upon  the  face  of  this  contract,  and 
the  very  sentence  that  affords  indemnity  to  the 
plaintifiT.  Indemnity  is  contracted  to  be  afforded,  not 
"according  to  the  true  intent  and  meaning  of  this 
sentence,"  but  of  this  "jwrficy."  Does  the  contract 
intend  to  afford  indemnity  for  any  loss  "arising  from 
the  burstmg  of  the  boilers^'?  Is  not  the  language  of 
the  policy  simply  that  a  fire  which  is  an  inevitable 
consequence  of  an  explosion  is  not  covered  herein, 
or  does  it  not  mean  that? 

What  is  the  difference  betwixt  the  modes  of  ex- 
pression "arising  from,"  "occasioned  by,"  '-and  ne- 
cessarily consequent  upon"?  For  all  practical  pur- 
poses they  are  the  same.  The  effect  which  arises 
from  a  given  cause  is  necessarily  consequent  upon  it, 
and  that  effect  which  is  necessarily  consequent  from 
a  cause  arises  from  it.  If  other  than  one  cause  may 
intervene  to  produce  an  effect,  then  the  effect  cannot 
t)e  said  to  arise  from,  nor  to  be  consequent  upon,  eith- 
er cause. 

All  damages  are  more  or  less  consequential.  If  a 
hole  that  could  be  repaired  for  one  hundred  dollars. 
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is  knocked  in  a  boat,  and  she  sinks  therefrom,  the  in-     Moirrooin«T, 
surer  is  liable.    Why  liable?    Because  the  loss  is  a  ot.' 

direct  consequence,  or  arises  from  the  injury.     Why   ^■"™'«  ^■• 

is  not  the  same  rule  applied  to  the  exceptions  in  the  

contract?  If  an  insurer  is  liable  for  all  the  immedi- 
ate consequences  of  a  peril  insured  against,  he  should 
have  the  benefit  of  all  the  immediate  consequences 
of  an  excepted  peril.  Mr.  Phillips  says  that  under- 
ivriters  are  not  liable  for  the  direct  consequences  of 
an  excepted  risk.  i2d  tW.,  page  478,  sec.  1793.)  It 
seems  to  me  to  be  a  rule  of  such  plain  equity  that  it 
needs  no  citation  of  authority  to  establish  it. 

Suppose  this  case  reversed ;  that  an  explosion  had 
been  an  immediate  and  necessary  consequence -of  a 
fire.  The  whole  loss  would  have  been  recoverable, 
because  explosion  in  such  case  would  be  an  effect, 
and  not  the  less  an  effect  because  it  contributed  to 
increase  the  loss.  An  efifect  may  become  a  cause  of 
further  disaster,  but  it  does  not  therefore  cease  to  be 
an  effect. 

That  is  the  immediate  cause  of  loss  to  which  aSl 
the  effects  can  be  certainly  traced. 

On  the  other  hand,  that  can  never  be  said  to  be 
the  immediate  cause  of  the  loss,  when  other  and  in- 
dependent causes  may  have  intervene  d,  either  to  ori* 
ginate  or  increase  the  loss. 

Aiwood  on  the  same  side — 

Argued:  1.  The  boat  was  lost  by  the  bursting  of  a 
boiler -causing  fire.  The  insurers  are  not  liable,  but 
are  exempted  from  liability  by  the  express  terms  of 
the  policy.  The  terms  of  the  policy  are  comprehen- 
sive. The  company  '4s  not  liable  for  any  loss  arising 
from  the  bursting  of  the  boilers."  An  explosion  may 
occasion  a  partial,  or  it  may,  and  frequently  does, 
occasion  a  total  loss;  but  for  a  loss  either  partial  or 
total,  or  any  loss,  in  the  language  of  the  policy,  aris^ 
ing  from  the  explosion  of  the  boilers,  the  underwri- 
ters are  not  liable.  The  loss  being  the  result  of  the 
explosion,  is  within  the  exception  in  the  policy. — 
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^NTooHs^T,    Phillips  says  some  insurers  take  the  risk  of  fire  in 
M.'  such  cases — {Sd  ed.  PhuUps  on  Ina,,  p,  41,  sec.  60,  Tiote) 

Fi^E]|BN*s  iHi.  ^_tiiat  ig^  that  some  insurers,  while  they  expressly 
— ■' ='  except  losses  firom  explosion,  expressly  bind  them- 
selves to  pay  a  loss  by  fire  m  such  case.  This  shows 
that  when  the  exception  remains  in  full  force,  as  in 
this  policy,  the  assured?  and  not  the  underwriters, 
take  the  risk  resulting  from  tbe  explosion  of  the  boil- 
ers. 

The  doctrine  is  that  the  underwriters  are  liable  for 
the  direct  effect  of  tbe  perils  insured  against,  while 
the  assured  bears  the  direct  effect  of  those  excepted. 
{PhUUps  on  Ins,,  Sd  ed.^p.  667,  sec.  1151.)  In  this  case 
^e  fire  was  the  direct  cause  of  the  loss. 

Again :  "In  case  of  the  concurrence  of  different 
perils,  to  one  of  which  it  is  necessary  to  attribute  the 
loss,  it  is  to  be  attributed  to  the  efficient,  predomin- 
ating peril,  whether  it  is  or  is  not  in  activity  at  the 
\  consummation  of  the  disaster.    {Phillips  on  Ins.  ,^ed.y 

671,  ^c.  1132.)  In  this  case  the  explosion  was  not 
in  activity  at  the  time  of  the  burning,  but  the  explo- 
sion caused  the  fire,  and  therefore  was  the  efficient 
cause  of  the  loss.  {Phillips  on  Ins,,  3i  ed.,  673,  sec. 
1134;  lb.,  Q7 5,  sec.  1137.)  Tbe  assured  having  ta- 
.  ken  the  risk  of  explosion,  takes  the  risk  of  all  tbe  con- 

sequences of  explosion.  {Peters  vs.  Warren  Ins.  Co.<, 
14  Pet.,  99 ;  Magoun  vs.  New  Eng.  Ins.  Co.,  1  Story j 
158;  Savage  vs.  Pleasants,  5  Binney,  108;  American 
Ins.  Co.  vs.  Dunham,  12  Wendell,  463.)  Judge  Story 
lays  down  the  rule  that  all  the  consequences  natur- 
ally flowing  from,  or  incident  to,  a  particular  peril, 
«re  attributable  to  the  peril  itself.  The  same  doc- 
trine is  maintained  in  Waters  vs.  MercKts  Ins.  Co.,  11 
Peters;  Perrin  vs.  Protection  Ins.  Co.^  11  Ohio,  147; 
Coit  vs.  Smith,  8  Johnson's  N.  Y.  cases,  16. 

2.  It  is  contended  that  in  tbe  body  of  this  contracly 
and  its  obligatory  clause,  there  is  an  exception  to  tbe 
liability  of  the  company  which  narrowed  the  respon- 
sibility, and  for  such  loss  the  defendants  were  not  re- 
sponsible*    In  such  cases  the  plaintiff  must  show  that 
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tlie  cas6  is  not  within  the  exception.     {3d  ed.  Otndd^s    MoirrooMrar, 
Pleadings,  chap.  4,  sec.  20  ;  9th  Amer.  from  eth  London  «.* 

ed.,  Chitty's  Pleading,  309 ;  /*.,  ed.  of  1828,  817.)     If  ^^'*^^*  ^**- 

certain   risks  are  excepted  the  loss  must  appear  to    ' 

have  been  cansed  by  those  not  excepted.  (2<f  ed.  Ar- 
nauld  on  Ins.,  2d  vol.,  1262.  ^d  ed.  Phillips  on  Ins.,  2d 
vol.,  sec.  2025 ;  Daglishvs.  Br^ok,  15  East.,  295;  Hahn 
vs.  Corbet,  2  Binghan,  315;  Latham  vs.  RuUey,  3 
Bam.  Sf  Cress.,  20.)  The  causes  of  the  loss  must  be 
truly  stated.  {Phillips  on  Ins.,  2d  vol.,  sec.  2022^  page 
616 ;  2d  ed.  Amotdd  onlns.,  2d  vol.,  1273.)  And  must 
be  proved  if  denied.  (2  Phillips  on  Ins.,  sec.  2046.) 
And  the  proof  must  bring  the  case  within  the  terms 
of  the  contract.  (Merchants'  Ins.  Co.  vs.  Wilson,  2 
Mad.,  217,  cited  ISth  vol.  U.  S.  Dig.,  420.) 

The  cases  of  Roe  vs.  Columbus  Ins.  Co.,  17  Missouri 
Rep.,  (2  Bennet,)  301 ;  McCalHster  vs.  Tennessee  Ma- 
rine and  Fire Inssurance  Co.,  17  Missouri  Reports,  306, 
are  strictly  analagous  to  the  case  before  the 
court.  The  policies  are  almost  identical  in  their  pro- 
visions. 

Chief  Justice  Marshall  delivered  the  opinioa  of  the  Court.  Decemher  19. 

On  the  14th  day  of  November,  1849,  the  Fire- 
men's Insurance  Company  of  Louisville  executed  a 
policy  insuring  J.  £.  Montgomery,  or  whom  it  may 
concern,  in  the  sum  of  $5,000  on  the  steamboat  Ore- 
gon, for  twelve  months  from  that  day.  The  msu- 
ranee  was  afterwards,  by  endorsement  on  the  policy, 
extended  for  twelve  months  from  the  14th  day  of  No- 
vember, 1850,  and  on  the  2d  day  of  March,  1851, 
while  the  Oregon  was  under  full  headway  descend- 
ing the  Mississippi  river,  one  of  her  boilers  bursted, 
by  which  the  furnace  or  fire-bed  was  uncovered,  the 
neighboring  timbers  and  woodwork  broken  and  shat- 
tered, and  brought  in  contact  with  the  fire,  which 
soon  af);er  spread  through  the  boat,  and  in  a  short 
time  it  was  burnt  to  the  water's  edge.  In  October, 
1853,  Montgomery  and  Dean,  as  owners  of  the  boat 
at  the  time  of  the  disaster,  brought  this  action,  upon 
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the  poKcy,  to  recover  for  the  loss,  and  the  question  i» 
whether  the  insurers  are  liable  for  it.  This  ques- 
tion depends  upon  a  comparison  of  two  clauses  in 
the  policy  and  upon  the  cause  of  the  loss. 

The  clause  describing  the  perils  or  risks  underta- 
ken by  the  insurers,  states  that  they  are  of  rivers, 
fire,  enemies,  pirates,  assailing  thieves,  &c.  And 
after  the  usual  clause  authorizing  the  insured,  in  case 
of  loss  or  misfortune,  to  labor,  travel,  &c.,  for  the  de- 
fense, recovery,  die.,  of  the  boat,  follows  &  clause  by 
which  "it  is  agreed  that  this  insurance  company  is 
not  liable  for  any  loss  or  damage  w^hich  may  arise 
from,  or  be  occasioned  by,  the  said  boat  being  un^Ju- 
ly  laden,  nor  for  any  loss  arising  from  the  explosion 
of  gunpowder,  the  bursting  of  the  boilers,  the  col- 
lapsing of  the  flues,  or  breaking  of  the  engine,  or 
any  part  thereof,  except  from  unavoidable  externa* 
cause  or  causes." 

We  think  there  is  no  room  for  reasonable  doQbt  on 
the  evidence  that  the  fire  which  actually  destroyed 
the  boat  was  caused  directly  and  immediately  by  the 
bursting  of  the  boiler.  But  some  of  the  witnesses 
attempt  to  estimate  the  damage  which  was  or  would 
ftave  been  done  by  the  mere  force  of  the  explosion, 
if  there  had  been  no  burning ;  and  it  is  contended  on 
the  part  of  the  plaintiflTs,  that  although  under  the 
clause  of  the  policy  just  quoted,  the  defendant  is  ex- 
empt from  the  loss  produced  by  the  mere  expk)sion» 
the  clause  cannot  be  construed  to  embrace  a  loss  by 
fire,  although  the  fire  itself  be  attributable  solely  and 
certainly  to  the  bursting  of  a  boiler.  The  argument 
is  that  loss  by  fire  being  expressly,  and  loss  by  burst- 
ing of  boilers  impliedly,  included  among  the  perils 
insured  against,  and  the  insurer  being  by  the  suc- 
ceeding clause  exempt  from  liability  for  loss  by  burst- 
ing of  boilers  only,  the  liability  for  loss  by  fire  re- 
mains, whatever  may  have  been  the  cause  of  the 
fire,  because  the  insurance  against  loss  by  fire  is  not 
restricted  by  any  reference  to  the  cause  which  may 
produce  it;  that  the  clause  containing  the  exemption 
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is  an  exception  of  hazards  or  losses  of  a  particular    Momtoomirt, 
description  from  the  general  undertaking  of  the  in-  ««.'  { 

surer,  which  must  have  been  understood  as  including  ^'■*^^"  .^''•* 

them,  and  that  as  the  description  of  the  perils  insur-  ' — 

ed  against,  should  be  liberally  construed  to  effectu- 
ate the  expected  indemnity,  the  same  reason  requires 
that  the  exception  inserted  by  the  insurer  for  his  own 
benefit,  should  be  construed  strictly,  and  forbids  the 
exemption  of  the  insurer  from  his  express  undertak- 
ing, without  the  express  exception  of  a  loss  within 
that  undertaking. 

The  principle  of  construction  here  appealed  to  ist  I.  Contracu 
just  and  reasonable,  but  it  must  operate  in  subordin-  u^J^  mxkmS- 
ation  to  the  still  higher  and  more  universal  principle,  p«  ^  ^^  «•! 
that  contracts  are  to  be  construed  according  to  the  ^enunding  \f 
real  intent  and  understanding  of  the  parties,  to  be  /mJ^i^^'  ^J 
ascertained  primarily  by  the  words  which  they  have  /words  'which 
used,  with  the  aid,  if  necessary,  of  such  other  con-.  wiS  the  aid,  if 

siderations    as   may   show  the  sense  in  which  they  necessary,     of 

.         ;  ''  \  Buch  other  con- 

were  used,  or  m  which   the  party  using  them  must  Biderations    as 

have  supposed  them  to  have  been  received.  What-^  JJ*J^  "n^hich 
ever,  then,  might  under  the  principles  of  construe-  *^%  ?^  "*' 
tion  appealed  to  by  the  plaintiffs,  have  been  the  case  dentood. 
if  the  exempting  clause  had  been  that  the  company 
*4s  not  liable  for  bursting  of  boilers,"  or  even  ''for 
loss  by  bursting  of  boilers,"  we  think  the  terms  actu- 
ally used  plainly  and  necessarily  extend  the  exemp- 
tion beyond  the  injury  occasioned  by  the  mere  force 
of  the  explosion,  either  to  the  boiler  itself  or  to  the 
machinery  connected  with  it,  or  to  the  adjacent  parts 
of  the  boat,  and  include  any  loss  which,  in  view  of 
the  actual  facts,  can  be  properly  said  to  arise  from 
the  bursting  of  the  boiler.  There  seems  to  be  no 
room  for  construction,  liberal  or  strict,  except  in  re- 
gard to  the  words  ''arising  from,"  which  designate 
the  connection  or  relation  between  the  bursting  of 
boilers  and  the  losses  for  which  the  insurer  is  not  to 
be  liable.  In  the  law  of  insurance  these  words  are 
understood  to  refer  to  a  proximate,  and  not  a  remote 
connection  between  the   loss  and  its  cause.     Causa 
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MowwoMiiir,    proxima  lum  remata  spectalur,  is  a  maxim  in  that  law 
ra.  which,  although  differently  conBtrned  at  different  pe- 

^'^"'co*  ^"*'   riods,  has  in  terms  been  adhered  to  from  time  imme- 

morial. 

In  the  application  of  this  maxim,  many  of  the  old- 
er cases  determined  that  the  loss  must  be  attributed 
to  the  cause  of  injury  or  destruction  actually  in  ope- 
ration at  the  time  of  its  occurrence,  and  it  was  con- 
sequently held  that,  although  a  peril  insured  against 
had  in  fact  subjected  the  vessel  to  the  cause  which 
destroyed  or  injured  it,  or  although  a  peril  assumed 
put  in  operation  the  destructive  cause,  the  loss  was 
to  be  attributed  to  the  cause  immediately  operating 
at  the  time  of  its  occurrence.  But  the  modem  decis- 
ions still  adhering:  to  the  same  maxim,  but  under  a 
broader  construction,  have  established  the  more  rea- 
sonable doctrine,  that  if  the  vessel  is  by  a  peril  insur* 
ed  against  subjected  to  the  operative  cause  of  de- 
struction or  ii\jury,  or  if  the  peril  insured  against  pats 
the  destructive  cause  in  operation,  the  peril  insured 
against  being  in  fact  the  real  cause  of  the  loss,  is  to  be 
deemed  the  proximate  cause,  and  especially  when  the 
destructive  cause  is  in  operation  before  the  vessel  is 
relieved  from  the  peril  insured  against. 

If  this  policy  had  insured  the  Oregon  expressly 
against  any  loss  arising  from  the  bursting  of  boilers, 
and  against  no  other  peril  whatever,  there  would 
have  been  no  doubt  that  the  loss  which  actually  oc- 
curred through  the  immediate  effect  of  fire,  and  not 
of  the  explosive  force  which  bursted  the  boiler,  would 
have  been  attributed  to  the  bursting  of  the  boiler  as 
the  efficient  and  sufficiently  approximate  cause  of 
the  loss ;  and  that  the  loss  through  fire  was  the  imme- 
diate means  of  producing  it,  would  have  been  re- 
garded as  the  proximate  consequence  of  that 
cause  which  immediately  produced  the  fire  by  which 
the  boat  was  destroyed.  Nor  can  it  be  doubted,  as 
we  suppose,  that  if  the  plaintiffs,  in  consequence  of 
the  exempting  clause  in  this  policy,  had  procured 
from  another  insurer,  a  policy  insuring  the  Oregon 
against  any  loss  arising  from  the  bursting  of  boilers, 
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the  last  insurer  woald  have  been  held  to  be  exclu^    MoBrrooiiinr, 
sively  liable  for  the  loss  which  actually  occurred,  and  ^' 

would  have  had  no  right  either  to  apportionment  or  ^"*"'^'"  ^^' 

contribution ;  nor  do  we  suppose  that  in  the  last  case  '■ 

the  plaintiffs  could  at  their  own  option  throw  any 
part  of  the  loss  upon  th«  underwriter  of  the  policy 
now  before  us. 

Are  these  results  sufficiently  accounted  for  by  say^ 
ing  that  the  liberal  cpnstruction  by  which,  in  the  first 
case,  the  policy  would  be  understood  to  cover  the 
loss,  is  in  the  last  case  repelled  from  the  general 
clause,  or  applied  also  to  the  exempting  clause  of  this 
policy,  in  consequence  of  the  conduct  of  the  insured^ 
from  which  it  would  be  clear  that  he  did  not  under- 
stand this  policy,  taken  altogether,  as  insuring 
against  any  loss  arising  from  the  bursting  of  boilers? 
We  are  not  aware  of  any  general  principle  which 
allows  the  understanding  of  one  of  the  parties  to  de- 
termine the  meaning  of  the  contract  between  them. 
It  is  a  rule  sometimes  applied  in  cases  of  ambiguity, 
that  words  are  to  be  construed  most  strongly  against 
the  party  using  them;  and  it  is  a  rule  founded  upon 
the  same  principle  of  honesty  and  good  faith,  that 
when  a  promise  or  stipulation  is  susceptible  of  two 
meanings,  it  should  be  conslarued  and  effectuated  in 
that  sense  in  which  the  party  making  it  knew,  or  had 
reason  to  believe,  it  was  understood  and  received  by 
the  other  party.  But  these  and  all  other  rules  of  con- 
struction are  resorted  to  for  the  single  and  just  pur- 
pose of  ascertaining  and  carrying  into  effect  the  real 
intention  of  both  parties,  to  be  arrived  at  by  a  fair 
interpretation  of  their  language  under  such  lights  as 
may  be  furnished  by  the  context,  and  by  all  the  cir- 
cumstances which  it  indicates.  And  when  the  com- 
mon signification  of  the  language  used  by  ordinary 
men  is  plain,  and  maybe  regarded  a^  certain  in  its 
import  as  understood  by  ordinary  minds,  unless  in 
the  sense  thus  indicated  the  provision  or  stipulation 
be  absurd,  or  evidently  unjust  or  unreasonable,  there 
b  more  danger  of  perverting  than  of  effectuating 
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Montgomery,    the  real  intention  of  the  parties,  by  resorting  to  refin- 

v8.  edand  artificial  constmction  for  the  purpose  of  giv- 

^'*™Co*  ^**  i"ff  ^^  ^^^^^  language  a  meaning  and  effect  difierent 

from  its  plain  and  natural  import. 

We  think  that  when  it  is  plainly  said  in  the  nega- 
Btipuiation  in  a  *^^®  clause,  that  the  company  is  not  liable  for  any 
policy  of  insup-  loss  arising  from  the  bursting  of  boilers,  the  insured 
insurers  are  not  must  have  understood  this  language  according  to  its 
loMar/sin^fpom  ^^^^^^"^  meaning,  and  could  not  have  expected  the 
the  buratinff  of  company  to  be  liable  for  any  loss  arising  from  the 
boilerbur8t,and  bursting  of  boilers ;  and  that  although  the  burning 
^  ***d  b  *^ed  ^^  ^^^  boat,  or  any  iiyury  by  fire,  does  not  always, 
up:  Held,  that  nor  often,  attend  the  bursting  of  its  boilers,  yet  as  he 
2>iiu7"  ^er  ^^^^  have  known  that  it  did  sometimes,  or  at  least 
the  policy.  that  it  might  sometimes  be  the  necessary  and  inevita- 

ble consequence  of  that  cause,  and  as  he  must  have 
understood  that  a  loss  so  happening  would  be  a  loss 
arising  from  the  bursting  of  boilers,  he  could  not  have 
expected  the  company  to  be  liable  for  such  loss,  when 
it  was  expressly  agreed  that  they  were  not  liable  for 
any  loss  arising  from  the  bursting  of  boilers.  Even 
if  the  policy  had  expressly  insured  against  the  burst- 
ing of  boilers  as  well  as  against  fire,  it  would  not 
have  occurred  to  an  ordinary  mind  that  the  compre- 
hensive declaration  that  the  company  is  not  liable 
for  any  loss  arising  from  the  bursting  of  boilers, 
should  be  restricted  to  the  immediate  effects  of  the 
explosive  force  of  the  steam,  and  would  not  embrace 
a  loss  by  fire,  although  it  should  be  in  fact  the  neces- 
sary and  immediate  consequence  and  attendant  of 
the  actual  explosion.  As  the  company  did  not  in 
terms  assume  the  peril  of  any  loss  arising  from  the 
bursting  of  boilers,  there  is  no  reason  on  the  face  of 
the  policy  why  the  declaration  of  non-liability  for 
any  such  loss,  if  regarded  as  an  exception  to  a  liabil- 
ity which  would  otherwise  exist,  should  not  be  under- 
stood as  an  exception  to  the  liability  for  a  loss  b}'  fire 
necessarily  and  immediately  caused  by  the  bursting 
of  boilers.  The  parties  may  not  have  known  that 
under  the  general  terms  of  this  policy  there  was  any 
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liability  for  the  mere  bursting  of  boilers,  unless  it  set 
in  operation,  or  was  the  consequence  of,  one  of  the 
perils  expressly  assumed  or  well  understood  to  be  in- 
cluded in  the  perils  enumerated,  and  the  declaration 
of  non-liability  may  have  been  expressly  intended 
to  except  losses  by  fire  or  other  peril  expressly  insur- 
ed against,  but  arising  in  fact  and  immediately  or  ne- 
cessarily from  the  bursting  of  boilers.  Or  the  decla- 
ration may  have  been  inserted  in  the  policy  to  make 
that  certain  which  the  parties,  or  the  insurer,  might 
have  considered  as  uncertain ;  and  as  it  does,  in 
terms  plain  and  unambiguous,  clearly  embrace  the 
loss  which  has  occurred,  and  as  the  destruction  of  the 
boat  was  the  certain  and  natural  consequence  of  the 
bursting  of  the  boiler,  and  was  a  loss  arising  from  it 
by  the  agency  of  fire  communicated  by  the  explosion 
itself,  and  simultaneous  with  it,  we  are  of  opinion 
that  the  peril  of  such  loss  was  expressly,  and  as  must 
be  supposed,  knowingly,  assumed  by  the  insured. 
This  conclusion,  drawn  from  the  instrument  itself, 
and  from  general  considerations  applicable  to  it,  may 
derive  some  corroboration  from  the  infrequency  of  the 
burning  of  boats  by  the  bursting  of  boilers,  which 
may  account  for  the  willingness  of  the  owner  to  as- 
sume that  risk,  while  the  general  uncertainty  as  to 
the  causes  of  the  explosion  of  boilers,  and  as  to  the 
extent  of  its  consequences  in  particular  cases,  may 
account  for  the  refusal  of  the  insurer  to  be  liable  for 
any  loss  arising  from  that  cause. 

Wherefore,  the  judgment  is  affirmed. 
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Bracken  vs.  Steamboat  Gulnaie. 

AFPEAL  F&OM  LOUISVILLE  CHANCERY  COURT. 

1.  The  owner  of  a  slave  domiciled  in  the  state  of  Missouri,  and  haT- 
ing  his  slave  there,  cannot  maintain  a  suit  against  a  steamboat  for 
the  value  of  a  slave  escaping  on  such  boat,  on  Ae  groutid  that  tiM 
boat  [Miflsed  through  waters  of  Kentucky  with  the  slave  on  boardt 
under  the  statute  of  Kentucky.    {Revised  StatuieSt  143, 4.) 

S.  To  render  the  boat  liable  under  the  statute  the  slave  must  be  con- 
veyed, or  attempted  to  be  conveyed,  out  of  this  state,  or  from  one 
part  of  the  state  to  another,  and  this  when  the  slave  is  taken  on 
board  of  a  vessel  in  this  state,  or  at  any  place  out  of  the  state. 

3.  The  statute  was  not  intended  to  embrace  slaves  who  were  in  no  way 
subject  to  our  laws  at  the  time  of  their  escape. 

The  facts  of  the  case  are  stated  in  the  opinion  of 
the  court.    Rep. 

Monroe  ^  Logan  for  appellant — 

The  Court  of  Appeals,  in  the  case  of  Edwards  vs. 
Vaili  3  J,  J.  Marshall,  595,  decided,  under  the  statute  of 
1824,  that  the  steamboat  was  not  liable  for  removing 
the  slaves  "ou<  of  the  limits  of  this  stated  The  lan- 
guage of  that  statute  is  quoted  in  the  opening  para- 
graph of  the  opinion,  and  the  cause  decided  upon 
the  fact  that  the  slave  vras  taken  on  board  the  boat 
at  Jefferson ville. 

Upon  first  reading  this  case,  and  the  case  of  Church 
vs.  Chambers,  8  Dana,  we  concluded  that  the  first 
named  case  was  decided  before  the  statute  of  1828  was 
passed,  but  find  no  reference  to  that  statute  in  the 
case.  We  do  not  know  why  it  is,  how  it  was,  that 
the  statute  of  1828  was  overlooked  or  ignored. 

In  the  case  of  Church  vs.  Chambers,  3  Dana,  274, 
decided  in  1835,  the  court  refer  to  both  statutes,  and 
in  virtue  of  the  language  of  that  statute  decide  that 
a  slave  taken  on  board  from  the  Indiana  shore  is  taken 
in  violation  of  the  statute,  and  the  owners  or  officers 
of  the  boat  are  liable. 
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The  language  of  that  act,  to  which  reference  is 
made,  and  under  which  the  liability  is  fixed,  is  as  fol- 
lows:    "The  liabilities  under  said  «act,  (the  act  of 

*  1824,)  shall  occur  wherever  the  person  of  color  shall 
'  be  taken  on  board  any  steam  vessel  from  the  shores 

*  of  the  Ohio  river  opposite  to  this  state,  and  the  like  li- 
'  ability  shall  occur  for  landing,  or  suffering  them  to 

*  go  on  shore,  within  as  without  this  state." 

It  will  be  seen  that  this  statute  is  an  advance  in 
favor  of  slave  owners,  and  an  improvement  upon  the 
statute  of  1824,  and  the  decision  in  3d  Dana  an  ad- 
vance in  the  same  way,  and  an  improvement  upon 
the  decision  in  3d  /.  /.  Marshall, 

It  will  be  contended,  no  doubt,  that  this  cause 
turned  upon  the  question  oi  jurisdiction  of  Kentucky 
over  the  Ohio  river.  But  upon  close  examination  of 
the  case  it  will  be  found  that  it  was  not.  The  court 
s^ys,  {page  279:)  "Now  although  the  local  laws  of 
Kentucky  cannot,  proprio  vi^ore,  operate  ezt7*a  territo- 
riam,  except  so  far  as  they  may  bind  the  citizens  of 
Kentucky,  as  citizens,  wherever  they  may  be,  never- 
theless they  may  operate  on  all  persons,  on  so  much 
of  the  Ohio  river  as  is  within  the  jurisdictional  lim- 
its of  Kentucky,  if  they  are  consistent  with  the  guar- 
antee of  free  and  common  navigation  and  com- 
merce. *  *  ♦  *  "And,  therefore,  Kentucky  had 
a  right  to  declare  that  the  abduction  of  slaves,  or  the 
deportation  or  transportation  of  them  in  vessels  on  the 
Ohio  river y  within  her  jurisdiction,  without  consent  of 
owners,  and  to  their  damage,  should  be  unlawful. 

*  #  #  #  ujsJqj.  (Jo  tije  statutes  of  1824  and  1828 
interfere  with  the  rightful  power  of  the  federal  gov- 
ernment to  regulate  commerce  and  navigation  among 
the  several  states." 

It  might  be  presumed  that  the  court  in  that  case 
placed  some  stress  upon  the  fact  that  the  contract  to 
take  the  slaves  was  made  in  Kentucky.  But  the  lia- 
bility  was  not  fixed  from  that  fact,  but  from  the  fact 
that  Kentucky  had  a  right  to  enact  and  enforce  the 
statute.     On  page  278  the  second  proposition  decides. 
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Bkacken        "the  Ohio  river,  as  far  as  it   is  the  boundary  of  thi« 

Boat  gJlnam.    state,  is  within  its  jurisdiction.     The  eleventh  article 

of  the  compact  with  Virginia,  only  guarantees  to  the 

citizens  of  aU  the  states  ^free  and  common    use  and 

navigation  of  the  river.'  " 

The  liability  then  was  not  fixed  upon  the  owners 
of  the  boat  because  of  the  jurisdiction  of  Kentucky 
over  the  river. 

The  jurisdiction  of  Kentucky  over  the  Ohio  river 
was  not  the  basis  of  the  decision,  because  the  slaves 
did  not  get  on  the  boat  from  the  water,  but  the  pre- 
sumption is  inevitable  that  they  stepped  from  the  In- 
diana shore  to  the  boat.  In  that  case  the  owners  were 
held  liable. 

But  our  Revised  Statutes,  page  143,  section  3,  goes 
fltill  further,  and  advances  and  improvea  upon  the 
statute  of  1828,  and  provides  that  the  owner  of  slaves 
shall  recover  for  "conveying  or  attempting  to  convey 
the  slave  thereon  out  of  the  state,  or  from  one  part  of 
the  state  to  another, ^^  #  *  *  *  "This  section  shall 
also  apply  where  the  slave  is  taken  on  board  the  boat 
or  vessel  at  any  place  out  of  this  stated 

The  plaintiff's  right  to  recover  for  the  loss  of  his 
slave  does  not  depend  upon  the  question  whether  he 
ivas  taken  on  board  within  this  state;  was  he  conveyed 
*'from  one  part  of  the  state  to  another,"  in  the  lan- 
guage of  the  statute?  The  verdict  of  the  jury  de- 
cides that  he  was,  and  the  statute  decides  that  in  such 
case  the  boat  is  liable.  It  is  not  material  whether 
the  slave  was  put  on  shore  xoithin  or  witlwut  this  state; 
whenever  he  once  got  within  the  state  the  liability 
was  incurred.  The  boat  was  near  Kentucky  when 
he  was  taken  aboard.  She  was  in  Kentucky  in  a 
few  minutes.  The  jury  find  that  she  ''^passed  through 
tlie  Kentucky  uxiters  vnth  said  slave, ^^  Was  he  not  con- 
veyed from  one  part  of  the  state  to  another  ?  I  do 
not  care,  for  the  purposes  of  the  present  argument, 
whether  Kentucky  can  give  to  citizens  of  other  states 
the  right  to  attach  here,  a  boat  found  here,  for  a  slave 
who  had  never  been  here,  or  not.     It  may  she  could. 
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Bat  my  present  intention  is  to  show  that  the  slave        Bracjkwi 
vxis  on  the  boat  in  Kentucky,  islost,  was  conveyed  "from   boat  Golnari. 
one   part  of  the  state  to  another"  through  Kentucky 
waters,  and  out  of  Kentucky  to  Cincinnati. 

If  the  boy  had  been  seen  upon  the  boat  at  Louisville, 
would  not  the  plaintiffs,  under  the  statute,  have  had 
a  right  to  attach,  if  it  appeared  that  he  made  his  es- 
cape from  them,  whether  he  made  his  escape  on  that 
boat  or  not?  Most  certainly  they  would.  Then  as 
we  prove  the  boy  was  on  the  boat  within  a  few  miles 
of  Kentucky,  going  to  Kentucky,  and  the  jury  find 
that  he  passed  through  Kentucky  waters,  on  the  boat, 
it  devolves  upon  the  defendants  to  show  that  he  vxis 
not  on  the  boat  when  she  reached  Kentucky's  juris- 
diction; otherwise  the  presumption  is  he  remained 
upon  her  to  her  journey's  end.  If  he  had  been  seen 
on  the  boat,  within  Kentucky  jurisdiction,  the  liabil- 
ity would  be  beyond  question.  We  prove  he  was 
on,  and  the  jury  find  he  was  on,  and  whether  ^o<  on 
within  Kentucky  jurisdiction,  or  was  only  "conveyed 
from  one  part  to  another"  of  the  state,  the  boat  is  as 
clearly  liable  as  if  he  had  stepped  on  board  at  Lou- 
isville. 

The  portion  of  the  opinion  quoted  from  3^  Dana, 
page  279,  does  not  confine  the  jurisdiction  of  the 
courts  to  the  place  v/iere  the  slaves  got  aboard.  Itis 
nowhere  intimated  that  if  the  slaves  had  got  aboard 
at  any  point  not  on  the  Ohio  river,  that  the  boat 
would  not  be  liable.  But,  as  if  intending  to  decide 
that  the  mere  passing  through  her  rivers  would  make 
the  boat  liable,  they  say:  "Kentucky  had  a  right  to 
declare  that  the  abduction  of  slaves,  or  the  deporta^ 
tion  or  transportation  of  them  in  vessels  on  the  Ohio  river, 
within  her  jurisdiction,  without  the  consent  of  the 
owners,  and  to  their  damage,  should  be  unlawful." 
There  is  a  marked  difference  in  the  language  here 
used,  and  the  mere  naked  idea  that  the  embarkation 
from  the  state  of  Kentucky,  is  alone  to  fix  the  liabil- 
ity. 
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BKAOtdf  The  language  of  the    Revised    Statates   means 

Boat  GuVnabc    something.     If  it  does  not  apply  to  this  case,  then  it 

""  '    means  nothing.     "This  section  shall  apply  where  the 

slave  is  taken  on  board  the  boat  or  vessel   at  any 

place  out  of  this  state.  ^^ 

If  it  is  decided  that  it  does  not  apply  to  this  case, 
we  know  of  no  state  of  case  to  which  it  would  be 
applicable. 
"^  Would  the  right  of  appellant  depend  upon  catch* 

ing  the  slave  on  the  boat  ?  Certainly  not.  To  prove 
him  on  is  enough,  and  defendant  must  prove  him  off. 
The  jury  find  he  passed  through  Kentucky  to  Cin- 
cinnati, and  the  law  presumes  he  remained  on  board. 
Then  the  liability  of  the  boat  is  clear.  She  was 
caught  and  attached  in  Kentucky.  To  say  that  plain- 
tiffs were  citizens  of  Missouri,  and  were  therefore  not 
protected  by^the  statute,  is  not  only  ridiculous,  but  an 
argument  against  the  constitution  securing  the  same 
right  to  citizens  of  the  several  states. 
A  reversal  is  confidently  asked, 

C.  W.  Logan  for  appellee — 

This  is  a  suit  exclusively  in  rem  against  the  steam- 
er Gulnare,  for  the  purpose  of  subjecting  it  specifi- 
cally to  an  alleged  statutory  liability  for  conveying  a 
slave  ovi  of  the  state  into  parts  unknown.  The  peti- 
tion is  not  a  proceeding  against  any  person  for  ^per- 
sonal common  law  liability;  and  if  it  were,  it  does  not 
contain  facts  sufficient  to  make  oat  a  common  law  lia- 
bility No  person  is  made  by  plaintiffs  a  party  defen- 
dant to  the  suit.  The  petition  is  framed  upon  the 
language  of  section  3d,  chapter  7th,  of  the  Revised  Stat- 
utes. Under  that  section,  (which  applies,  as  we  con- 
tend, to  the  Kentucky  slaves  alone,)  the  face  of  the 
petition  is  good.  And  if  the  facts  alleged  were  sus- 
tained by  the  proof,  the  steamer  Gulnare  would  be 
specifically  liable  to  plaintiffs'  demand.  But  the  state- 
ments of  the  petition  are  controverted  by  an  owner 
of  the  boat,  who  has  filed  an  answer  herein ;  and 
those  statements  are  not  sustamed  by  the  testimony 
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or  special  verdict.    The  radical  averment  contained        Beacwh 
in  the  petition  is  that  the  boat  Gulnare  conveyed  out  boat  Gulnabi. 
of  the  state  {of  Kentucky)  the  slave  Ambrose,  but  the  ~  ~ 

testimony  and  the  special  verdict  show  that  the 
plaintiffs  resided  at  New  Miadridy  Missouri,  and  that 
the  slave  left  his  owners  at  New  Madrid,  and  escaped 
upon  the  steamer  Galnarje,  a  boat  lying  at  the  wharf 
of  New  Madrid,  and  bound  to  Cincinnati  on  her  trip 
from  New  Orleans  to  said  city,  and  that  said  boat 
passed  through  the  waters  of  Kentucky  with  said 
slave.  It  is  true  that  the  verdict  seems  to  assume 
that  the  petition  charged  that  the  slave  Ambrose  left 
Aif  owners  at  New  Madrid,  Sfc.,  but  the  petition 
charges  no  such  thing.  The  charge  of  the  petition 
is  in  the  language  of  the  Kentucky  statute,  and  that 
charge  is  not  sustained  by  the  special  verdict,  so  that 
if  the  suit  had  been  brought  in  a  common  law  court 
against  the  person  for  a  common  law  liability,  the  case 
stated  on  the  face  of  the  petition  would,  in  the  first 
place,  not  be  a  legal  cause  of  action,  and  in  the  sec- 
ond place,  if  it  were  it  would  not  be  sustained  by 
the  proof.  On  such  a  petition  a  recovery  for  a  common 
law  liability  could  not  be  had  under  such  proof.  If 
the  suit  had  been  brought  against  the  person  it  would 
be  necessary  to  aver  knowledge  or  consent  in  the  de- 
fendant, as  well  as  a  want  of  it  in  the  plaintiffs — a 
tort  would  have  to  be  shown  by  the  averment  of  n^- 
ligence  or  otherwise  ;  and  it  would  have  been  necessa- 
ry to  state  that  the  slave  was  taken  on  board  in  Mis- 
souri, according  to  the  fact,  &c.  If  this  had  been 
done  the  testimony  taken  by  defendant,  showing  that 
the  plaintiffs  in  Missouri  gave  a  general  and  stand- 
ing verbal  permission  and  authority  to  the  slave  to  go 
where  lie  pleased  out  of  that  state,  would  have  defeated 
the  action.  (See  on  this  point  the  depositions  for  de- 
fendant.) A  general  verbal  authority  to  the  slave  to 
go  where  he  pleased  might  very  well  be  sufficient  in 
Missouri  to  protect  the  owners  and  masters  of  steam- 
boats from  liability,  even  when  they  had  actual 
knowledge  of  the  slave  being  on  the  boat,  whilst  it 
VOL.  XVI.         29 
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hMMosEK  might  be  necessary  in  Kentacky  that  the  parmission 
Boat  Goui abb.  should  be  in  writing ;  hence  the  importance  of  Btat- 
ing  in  the  petition  the  stale  or  jlcux  from  which  the 
escape  is  made.  In  this  case  the  testimony  does  not 
show  that  the  slave  Ambrose  was  conveyed  through 
the  waters  of  Kentucky  to  Cincinnati,  but  we  will 
suppose  the  fact  to  be  as  found  by  the  special  ver- 
dict, namely,  that  the  slave  literally  did  escape  from 
New  Madrid  J  Missouri,  throvgh  the  waters  of  KejUtuJtg 
— that  is,  up  the  Ohio  river — to  Cincinnati.  This  fact, 
we  insist,  does  not  support  the  petition,  norcomevntk' 
in  the  statute  of  Kentucky.  The  statute  does  not  mean 
to  give  a  remedy  in  rem^  except  where  the  slave  \z 
conveyed  out  of  the  state  of  Kentucky,  or  from  the 
state  of  Kentucky.  Passing  through  the  state  of 
Kentucky /romano/A^r  state  does  not  create  a  lien, un- 
der a  Kentucky  statute,  to  protect  the  slave  proper- 
ty of  another  state ;  the  statute  of  Kentucky  was  de- 
signed to  protect  the  slave  property  of  Kentucky,  and 
was  addressed  to  the  people  of  Kentucky.  In  terms 
it  does  not  embrace  the  slaves  of  other  states.  There 
is  no  presumption  that  it  was  passed  to  operate  ex- 
tra-territorially.  The  presumption  is  that  it  was  in- 
tended to  operate  only  within  the  limits  of  Ken- 
tucky. The  laws  of  states  have  force  only  widiin 
their  own  limits,  and  are  never  enforced  elsewhere 
except  by  comity.  If  the  state  of  Missouri  gave  a 
lien,  for  the  escape  of  Ambrose,  against  the  steamer 
Gulnare,  comity  might  require  it  to  be  enforced ;  but 
comity  does  not  require  our  courts  to  construe  that 
the  Kentucky  statute  was  enacted  to  guard  the  slave 
property  of  Missouri,  The  section  264,  article  3,  (f 
the  Code  of  Practice,  relates  to  this  remedy  for  "the 
removal  of  a  slave."  Does  not  this  section  of  the 
Code  apply  to  a  "removal"  from  our  own  state? 
Has  it  any  reference  whatever  to  another  state  ?  It 
cannot  be  made  to  embrace  the  removal  of  a  slave 
through  Kentucky  from  another  state. 

Section  3  of  the  Revised  Statutes  was  taken  from  the 
acts  of  1824  and  1828.     The  very  title  of  the  act  of 
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1824  indicates  that  it  does  not  apply  to  the  slave  Beacken 
property  of  other  states.  It  is  entitled  "An  act  to  Boat  Gvlnau. 
prevent  the  masters  of  vessels,  &c.,  from  removing 
persons  of  color /ram  this  stated  The  act  of  1828 
w'as  simply  an  amendment  of  the  act  of  1824,  and 
enlarges  the  liabilities  of  masters,  Slc,  so  as  to  in- 
clude cases  where  the  persons  of  color  (spoken  of  in 
the  previous  act,)  "are  taken  on  board  of  any  steam 
vessel  from  the  shores  of  the  Ohio  river,  opposite  to 
this  state^  to  the  same  extent  as  if  taken  on  board  from 
the  shores  or  rivers  within  this  state."  This  amend- 
ment plainly  and  exclusively  applies  to  Kentucky 
slaves,  and  makes  it  immaterial  whether  (when  con- 
veyed out  of  the  state,)  they  are  received  on  board 
within  the  state,  or  from  the  shores  of  the  Ohio  river 
apposite  to  the  state.  The  amendment  was,  doubtless, 
passed  on  account  of  the  construction  given  by  the 
Court  of  Appeals  to  the  act  of  1824,  in  the  case  of 
Edvxirds  vs.  Vail,  3  /.  /.  MarshaR,  596.  That  case 
had  decided  that  the  act  of  1824  did  not  apply  even 
to  Kentucky  slaves  when  they  were  taken  on  board  of 
a  boat  071  the  (ytposite  side  of  the  Ohio  river.  The  amend- 
ment of  1828  protects  Kentucky  slaves  even  though 
they  be  taken  on  board  from  the  shores  of  the  Ohio 
river  opposite  to  this  state.  The  Bd  section  of  chapter  7 
of  the  Revised  Statutes,  takes  but  one  step  beyond  the 
acts  of  1824  and  1828,  and  that  is,  it  gives  a  remedy 
for  conveying  a  slave  out  of  this  state  even  "when 
the  slave  is  taken  on  board  of  the  boat  or  vessel  at 
any  place  out  of  this  state."  It  is  obvious,  from  the 
language  of  this  section,  taken  in  connection  with 
former  statutes,  and  the  decision  reported  in  3  /.  /« 
Marshall,  that  it  relates  exclusively  to  Kentucky 
slaves  taken  from  Kentucky.  It  is  hardly  reasona- 
ble to  suppose  that  the  Legislature  of  Kentucky 
meant  to  pass  an  act  for  the  purpose  of  protecting 
the  slave  property  of  other  states.  The  act  of  1828 
amended  the  act  of  1824  only  with  a  view  to  afford 
a  larger  protection  of  Kentucky  slave  property  than 
already  existed.     Surely  that  amendment  did  not 
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Bracken       originate  from  a  desire  to  help  the  other  slave  atatef 
Bo^T  GuLKTAME,  of  the  Unioii.     Had  such  been  its  object  we  should 
have  seen  that  the  help  was  reciprocal. 

Consent  in  tvriting,  under  the  Revised  Statutes,  will 
relieve  the  steamboat  from  liability.  If  the  slave  of 
another  state  is  taken  on  board,  say  at  New  Madrid, 
Missouri,  where  a  writing  may  not  be  required,  and  is 
conveyed  throvgh  Kentucky,  on  the  Ohio  river,  how 
can  it  be  expected  that  when  the  boat  is  in  its  transii 
through  Kentucky,  the  master  of  the  slave  can  here 
give  his  consent  in  writing.  The  Kentucky  law  does 
not  attach  in  such  a  case.  It  cannot  attach  except 
when  the  slave  starts  from  Kentucky ;  then  the  writ- 
ten consent  might  be  given,  but  it  could  not  be  given 
whilst  the  boat,  with  steam  up,  is  on  the  waves  of 
the  Ohio.  The  Kentucky  statute  was  not  passed  for 
such  a  case.  In  the  decision  before  referred  to  the 
Court  of  Appeals  say,  "Looking  to  the  mischief 
which  the  legislature  must  have  contemplated,  and 
confining  the  operation^  of  the  act  to  them,  we  most 
except  from  the  operation  of  the  statute  the  cases 
where  colored  persons  are  taken  on  board  in  other 
states  and  pass  out  of  the  limits  of  this  state  in  their 
transit  at^er  our  territory ^  This  decision  seems  con- 
clusive of  this  case  without  anything  farther. 

December  24.       Jndge  CiixNgHAW  delivered  the  opinion  of  the  Court. 

This  is  a  proceeding  by  attachment  against  the 
steamer  Gulnore,  instituted  in  the  Louisville  chance- 
ry court,  under  the  provisions  of  the  Revised  Statutea, 
143-4,  to  obtain  satisfaction  for  the  value  of  a  slave 
named  Ambrose,  who  escaped  upon  her  from  Ne^ 
Madrid,  Missouri,  in  April,  1855.  A  jury  was  impan^ 
nelled  in  the  case,  who  found  the  following  facts, 
which  are,  substantially,  the  facts  proved  in  the 
cause : 

1 .  That  the  plaintifi*  resides  in  New  Madrid,  Mis- 
souri. 

2.  That  the  slave,  Ambrose,  left  his  owner  at  New 
Madrid,  as  charged,  without  the  knowledge  or  con- 
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•sent  of  the  owner,  and   escaped  upon  said  steamer,       Brackew 
then  lying  at  the  wharf  of  New  Madrid,  and  bound  Boat  Gulkam. 
for  Cincinnati  on  her  trip  from  New  Oi^leans  to  said 
city,  and  that  the  boat  passed  through  the  waters  of 
Kentucky  with  said  slave. 

3.  That  the  value  of  the  slave  was  $1,000,  and 
that  the  plaintiff  had  expended  $100  in  his  efforts  to 
recover  him.  The  chancelior  dismissed  the  petition, 
And  the  plaintiff  has  appealed  to  this  court. 

The  third  section  of  the  law  above  referred  to, 
reads  as  follows-  "A  steamboat,  or  any  other  boat  or 
vessel,  shall  also  be  liable  to  indemnify  the  owner  of 
«ny  slave  for  any  damage  he  may  sustain  by  reason 
of  the  conveying,  or  attempting  to  convey,  the  slave 
-thereon  out  of  the  state,  or  from  one  part  of  the 
state  to  another,  without  the  consent,  in  writing,  of  the 
owner  of  the  dave,  or  unless  the  owner,  or  person 
having  the  rightful  control  of  the  slave,  be  also  a 
passenger  on  the  boat  or  vessel.  This  section  shall 
-also  apply,  when  the  slave  is  taken  on  board  of  the 
boat  or  vessel  at  any  place  out  of  this  state."  The 
fifth  section  gives  a  lien  upon  the  boat  in  such  case, 
^and  authorizes  the  proceeding  adopted  in  this  suit. 

The  only  question  deemed  important  to  decide  is,  l.  The  owner 
whether  the  plaintiff,  he  «nd  'his  slave  being  domi-  j^i*/  *^^  ^^^ 
ciled  in  the  state  of  Missouri  at  the  time  of  the  slave's  ■^*?  ^^  Mie- 
escape,  can  maintain  this  suit,  simply  because  the  ing  'hig  dave 
boat  passed  through  the  waters  of  Kentucky  with  ^[atalnTwiH 
the  slave.     We  think  he  cannot.  against  a  steam- 

This  suit  is  against  the  boat  by  attachment,  by  neof  aBlayeee- 
virtue  of  the  foregoing  provisions  of  the  Revised  |^P^«  ^^  "^ 
Statutes,  and  not  a  suit  against  the  own  ens,  captain,  ground  that  the 
or  any  of  the  crew,  for  the  recovery  of  damages  in  watered  Kea- 
personean  for  the  injury  done  to  the  plaintiff  in  taking  tjc^y  with  the 
^    J  ..1  T^T  •  J    J        Blaveon  board, 

and  carrying  away  his  slave.     No  person  is  made  de-  under  the  stat- 

fendant,  but  the  suit  is  simply  in  rem — against  the  "u^w*'^  r^m 
boat.  Si4U.,'p.  143-4.) 

It  was,  doubtless,  the  primary  object  of  the  legisla- 
ture, in  the  enactment  of  the  law  above  adverted  to, 
to  protect  the  slave  owners  of  our  own  State.     Still, 
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Bkagkkn 

vs. 

Boat  Gulnars. 


3.  To  render 
the  boat  liable 
under  the  stat- 
ute the  slave 
must  be  conrey- 
ed,  or  attempt- 
ed to  be  oonvey- 
ed  out  of  this 
state,  or  from 
ooe  part  of  the 
•tate  to  another; 
and  this,  when 
the  slave  is  ta- 
ken on  board  of 
a  vessel  in  this 
state,  or  at  any 
place  out  of  the 
slate. 


the  legislature  should  be  regarded  as  having  intend- 
ed to  protect  the  owners  of  slaves,  sojourning  with 
them  in  this  state,  though  not  residents  thereof,  and 
also  as  having  intended  to  protect  the  owners  of 
slaves  who  might  reside  in  another  State,  and  whose 
slaves  might,  at  the  time  of  their  escape,  be  perma- 
nently or  temporarily  within  our  state ;  and  the  law 
should  be  construed  to  embrace  such  states  of  case. 
But  we  do  not  believe  that  the  legislature  intended 
to  afford  the  remedy  of  the  enactment  Co  the  citizens 
of  another  state,  whose  slaves  do  not  escape  from 
this  state,  but  from  a  state  in  which  both  the  owner 
and  slaves  reside,  and  in  which  they  are  at  the  time 
of  escape,  simply  because  the  slaves,  after  escape, 
may  pass  in  a  boat  up  the  Ohio  river,  over  which  tiiis 
state  has  jurisdiction. 

According  to  said  third  section,  the  slave,  escap- 
ing, must  be  conveyed,  or  attempted  to  be  conveyed, 
out  of  this  State,  or  from  one  pai*t  of  the  state  to  an- 
other, <kc.,  and  this  not  only  when  the  slave  is  taken 
on  board  of  a  vessel  in  this  state,  but  at  any  place 
out  of  the  state.  The  town  of  Weston,  Missouri,  is 
a  place  out  of  this  state.  Suppose  a  slave  escapes 
from  his  owner  in  Weston,  Missouri,  where  they  both 
reside,  on  board  a  steamboat,  destined  from  that  port 
to  Cincinnati,  is  it  reasonable  to  construe  our  statute 
as  applying  to  such  a  case,  because  the  boat  passes 
up  the  Ohio  river  with  the  slave,  and,  therefore,  may 
be  said  in  a  certain  sense  to  convey  the  slave  from 
one  part  of  the  state  to  another  ?  Certainly  not. — 
Our  law  was  not  intended  to  meet  and  provide  for 
such  a  case.  And  the  state  of  case  presented  in  this 
controversy  is  precisely  similar.  If  the  owner  and 
his  slave  be  domiciled  in  this  state,  or  be  temporari- 
ly sojourning  here,  or  the  slave  alone,  have,  at  the 
time  of  his  escape,  his  abode  here  permanently  or 
temporarily,  it  matters  not  at  what  place  be  may  be 
taken  on  board  the  boat  upon  which  he  escapes,  pro- 
vided he  be  taken  out  of  the  state,  or  from  one  point 
to  another  in  the  State ;  and,  in  such  case,  the  pass^ 
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ing  of  the  vessel  with  a  slave  up,  or  down,  the  river,  WoisLir'g  Ex. 

to  another  point  in,  or  out  of  this  state,  ought  to  be       Womslvt. 

regarded  as  carrying  the   slave  out  of  the  state,  or 

from  one  point  to   another  in  the  state,  as  the  case 

might  be,  and  so  be  embraced  by  the  statute.     But 

such  was  not  the  case  in  the  present  controversy. 

Had  it  been  shown  in  this  case  that  the  slave  had 

ever  been  landed  upon  our  shores,  and  again  taken 

on  board  and  conducted  off,  it  would  seem  that  the 

statute  might  apply,  and   the  boat  be  subjected  for 

his  escape.     It  might  not  appear  to  be  unreasonable 

to  construe  the  statute  to  embrace  such  a  state  of 

case.     But  whether  the  statute   would,  or  not,  em-      3.  Theitatute 

brace  such  a  case,  we  do  not  decide,  because  it  is  ^»«n»*  intend- 

ed   to  embrace 
not  necessary.     We  have   no  doubt,  however,  that  glayes  who  were 

the  legislature  did  not  intend  the  statute  to  operate   \l^^  q^  f^^ 

in  reference  to  slaves  who,  at  the  time  of  escape,  are   **  J^®  **»•  o^ 

their  escape. 
in  no  way  subject  to  our  laws,  and   do   not  become 

BO,  except  by  simply  passing  in  a  boat  up,  or  down 

the  Ohio  river. 

Wherefore,  the  judgment  is  affirmed. 


Worsley's  Executor  vs.  Worsley.  Case  19. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT.  P"*  ^' 

1.  The  husband  made  a  deed  to  a  trustee  for  the  benefit  of  his  wife, 
and  afterwards  made  his  will,  the  provisions  of  which  were  re- 
nounced by  the  widow:  Held  tiiat  as  there  was  no  provision  in  the 
deed  showiyg  that  the  wife  was  to  have  no  more  of  the  estate  of 
her  husband  than  as  provided  for  her  by  the  deed,  that  she  could 
renounce  the  provisions  of  the  will,  and  claim,  in  addition  to  the 
property  deeded  to  her  trustee,  her  distributive  share  of  the  es- 
late-^there  being  no  issue  of  the  marriage,  is  one -half. 

3.  An  executor  is  bound  to  pay  to  distributees  a  debt  whioh  he  owed 
the  testator;  and  is  not  entitled  to  any  commission  for  distributing 
that  fund. 
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Woe»«y'8  Ex.       The  facts  of  the  case  are  fully  stated  in  the  opia- 
WoRiiLiT.       ion  of  the  court. — Rep. 


James  Speed  and  W.  S.  Bodley  for  appellee — 

The  main  question  presented  for  the  decision  of 
the  court  in  this  case  is,  whether  Mrs.  Worsiey  has 
the  right  to  hold  the  property  conveyed  in  trust  for 
her  benefit,  renounce  the  provisions  of  the  will  of  her 
husband  and  claim  her  distributive  share  of  his  es- 
tate. 

As  the  law  allowing  a  widow  to  renounce  the  pro- 
visions of  her  husband's  will  (in  a  case  like  this,) 
was  intended  to  secure  to  her  one- half  the  husband's 
estate,  it  was  not  intended  to  give  her  the  right  to 
take  the  one-half  given,  with  the  view  to  provide  for 
her  as  a  widow,  and  also  one-half  the  remainder 
against  the  husband's  will.  In  a  case  where  the  first 
gift  was  made  by  him  as  the  means  of  securing  his 
wife  at  least  one-half  to  which  she  was  entitled,  and 
in  case  he  left  a  will,  so  much  more  as  he  might  de- 
sire to  give  her. 

The  deed  of  1846  expressly  secures  to  Mrs.  Wors- 
iey a  provision  for  her  as  widow.  It  expressly  refers 
to  the  death  of  Mr.  Worsiey,  and  is  designed  to  se- 
cure to  Mrs.  Worsiey  a  part  of  what  she  was  enti- 
tled to  have  as  his  widow. 

It  is  said  Mr.  Worsiey  may  have  intended  to  give 
his  wife  more  than  he  gave  by  the  deed.  Evidently 
he  did  so  intend.  This  may  be  inferred  from  the  re- 
cital of  the  deed,  and  it  is  manifested  by  the  fact 
that  he  did  by  his  will  give  her  the  whole  income 
from  the  residue  of  his  estate  during  her  life.  She 
is  not  satisfied,  but  claims  such  farther  benefit  as  she 
supposes  the  law  will  give  her.  This  is  what  the 
husband  meant  to  guard  against  by  the  language  of 
the  deed.  Whether  the  recitals  be  regarded  as  op- 
erating by  way  of  election,  condition,  or  covenant, 
the  intention  is  manifest  that  the  widow  was  to  have 
what  passed  by  the  deed,  and  what  the  husband 
should  give  by  will,  as  and  for  her  widow^s  provision 
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in  hie  estate.  If  she  take  the  gift  by  deed,  she  takes  Worsliy'b  Ex. 
it  under  this  condition,  "that  he  might  probably  fail  Wosslkt. 
to  make,  by  a  valid  last  will,  such  provision  for  his 
wife  as  he  would  desire ;"  and  when  he  did  make  a 
will  making  such  provision  for  her  as  he  desired  in 
addition  to  the  gift,  the  plain  sense  of  the  deed  was 
that  she  should  be  content  with  what  was  so  given 
by  him.  His  devise  was  made  the  measure  of  her 
rights  beyond  the  deed,  provided  he  made  "a  valid 
last  will ;"  in  case  he  did  not  the  deed  is  silent,  and 
there  is  no  reason  to  sappose  that  any  intention  ex- 
isted that  she  was  not  to  take  her  legal  share.  The 
latter  event  did  not  happen — a  valid  will  was  made. 
That  event  was  contemplated  as  the  one  in  which 
the  will  was  to  have  effect. 

The  terms  of  the  deed,  though  expressed  by  way 
of  recital,  amount  to  a  condition,  and  when  the 
gift  was  accepted,  has  the  effect  of  a  covenant  to 
abide  by  the  will.  No  different  sense  can  be  given 
to  the  recital  of  the  objects  of  the  deed.  They  were 
to  give  her  a  certainty  if  no  will  was  made,  and  as 
part  of  the  provision  intended  for  her,  if  a  valid  will 
was  made,  and  by  it  ample  provision  for  his  widow. 

The  deed  and  will  taken  together,  show  the  whole 
purpose  of  the  testator  in  regard  to  the  provision  in- 
tended for  the  wife.  Mrs.  Worsley  was  covert  when 
the  deed  was  made,  and  could  not  accept  or  reject 
its  provisions  until  the  husband's  death.  When  she 
accepted  the  provisions  of  the  deed  she  accepted 
the  will  aiso ;  by  renouncing  the  provisions  of  the 
will  she  also  renounced  the  provisions  of  the  deed. 
Both  instruments  are  the  acts  of  the  husband,  having 
in  view  the  same  object,  and  dictated  by  the  same 
motive  and  intent. 

A  widow  now,  in  Kentucky,  has  a  legal  claim, 
which  is  a  foundation  for  the  doctrine  that  whatever 
the  husband  advances  to  his  wife,  to  provide  for  her 
after  his  death,  is  not  a  mere  bounty,  but  is  intended^ 
by  the  very  act  of  advancement  to  her,  to  be  a  part 
satisfaction  or  performance  of  his  marital  obliga- 
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WoBgLK»s  Ex.  tions.  See  6  WatU,  87;  2  Sargeant  ^  Rawle,  S33; 
WoBBLET.  oTid  Revised  Statutes,  696,  sec,  17,  which  extends  tte 
preBumption  of  intention  to  satisfy  to  persona  other 
than  children;  and  although  the  language  extends  to 
a  particular  class  of  eases  the  enactment  recognizes 
an  equitable  rule  of  construction  that  applies  to  oth- 
er cases  of  like  kind. 

It  is  well  settled  that  if  a  husband  be  under  cove- 
nant to  settle  money  on  his  wife,  and  die  intestate, 
her  distributive  share  of  his  estate  is  to  be  regarded 
as  part  satisfaction  of  the  obligation.  (See  Blandy 
vs.  Widmore,  2  Venum,  710;  2  Peere  WiBianiy  324, 
which  was  a  covenant  to  leave  the  wife  £620 ;  party 
died  intestate ;  wife's  share  £620 ;  this  is  a  satisfac- 
tion. See  also  Lee  vs.  Cox  4*  D^Aranda,  3  Atkins, 
619;  1  Vesey,  Sr.f  1 ;  Walker  vs.  Walker,  lb,,  54.)  So 
if  the  husband  be  under  covenant  to  settle  lands  up- 
on his  wife,  of  a  certain  value,  and  he  afterwards 
purchased  lands  and  take  the  conveyance  to  himself 
in  fee,  and  die  without  making  the  settlement,  that 
purchase  will  be  regarded  as  made  in  performance 
of  the  covenant.  (1  Bright  H.  ^  W.,  488 ;  lb.  306, 
451,  §1  citing  Tooke  vs.  Hastings,  2  Vernon,  97;  Wil- 
cox vs.  Wilcox,  lb.,  558 ;  Oddsmid  vs.  Croldsmid,  StDctn- 
Stan,  219;  Story* s  Eq.  Jurisprudence,  section  1106,  and 
cases  cited  in  note,  and  section  1107.) 

They  proceed  upon  the  idea  that  when  that  is  done 
which  the  decedent  was  under  obligation  to  do,  the 
courts  will  not  stand  upon  the  particular  mode  in 
which  it  was  done,  but  will  see  that  there  be  not  a 
double  provision,  share,  or  satisfaction.  In  the  lan- 
guage of  Lord  Hardwicke,  (1  Vesey,  1,)  "When  hus- 
bands create  debts  of  this  kind  the  intention  is  that 
she  should  have  it,  without  regarding  the  manner 
how,  and  the  court  leans  against  double  satisfaction." 

The  case  of  Garthshore  vs.  Cbalie^  10  Vesey  Sr.y  1, 
was  a  case  of  covenant  that  the  executors  should 
pay  the  widow,  if  she  survived  and  had  no  child, 
five-eights,  but  if  a  child,  then  one-half  the  estate  of 
which  the  husband  should  die  possessed ;  nothing  said 
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about  her  rights  incase  of  intestacy;  on  his  dying  WoisLiT'g  Ex. 
intestate  the  court  denied  her  claim  to  have  both  the  Woeslsv. 
settlement  and  her  distributive  share.  The  deed  re- 
cited  that  this  settlement  was  '^for  making  some  pro- 
vision for  her,"  and  it  was  contended  that  this  was 
not  intended  to  be  a  complete  provision.  (10  Vesmf, 
5.)  But  Lord  Eldon  held  the  above  cited  cases  to  be 
good  law,  and  that  the  widow  could  not  have  both. 

The  deed  of  1846  being  made  by  the  husband  in 
behalf  of  one  "who,  independent  of  it  by  the  rela- 
tion between  them  and  the  provision  of  the  law  at- 
taching upon  it,  will  take  a  provision,"  the  deed  "is 
to  be  construed  in  reference  to  that."  (See  10  Vesey^ 
13.)  And  being  so  construed  it  prevents  the  widow 
from  the  renunciation  of  the  provisions  of  the  will, 
unless  she  refuses  to  take  under  the  deed.  The  half 
given  by  the  settlement  being  so  construed  to  have 
reference  to  the  husband's  obligation  to  make  pro- 
vision for  his  wife,  is  inconsistent  with  her  right  to 
take  the  other  half  against  his  will.  Commenting  up- 
on the  doctrine  of  satisfaction  Judge  Story  says  it 
is  "the  donation  of  a  thing,  with  the  intention  ex> 
pressed  or  implied  that  it  is  to  be  in  extinguishment 
of  some  existing  right  or  claim  in  the  donee.  It  usual- 
ly arises  in  courts  of  equity  as  a  matter  of  presump- 
tion, where  one  being  under  an  obligation  to  do  an 
act,  does  that  by  will,  which  is  capable  of  being  con- 
sidered a  satisfaction  of  it — the  thing  performed  be- 
ing ejuidem  generis  with  that  which  he  engaged  to 
perform."  {Story's  Equity^  section  1090;  see  in  con- 
nection with  this  section  section  1100  and  note  4,  ap- 
pended thereto;  see  Rviheiford  vs.  Craiky  2  Hey,^  262.) 

1.  The  principle  applicable  to  election,  in  cases 
where  dower  is  claimed,  is  not  analogous  to  this  case. 
The  effect  of  the  distinction  which  exists  is  clearly 
made  by  Lord  Redesdale  in  Birmingham  vs.  KirwaUf 
2  Scko.  4*  Lef.j  452,  cited  with  approbation  in  note  4 
to  sec.  1088,  in  Story's  Eq.  Juris.  Wills  always  import 
bounty.  (1  Cruise,  128;  Storjfs  Eq.  Juris. ^  1100.) 
Deeds  are  contracts,  import  consideration. 
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WoBSLiT'f  Ex.  2.  The  nature  of  dower  right  is  a  right  and  title  to 
yjQMBLEt.  and  in  the  property ;  the  husband  cannot  convey  so 
as  to  defeat  it ;  it  i)elongs  not  to  him,  but  to  the  wife; 
the  title  of  the  wife  is  paramount  to  the  tide  of  the 
husband.  {Adset  vs,  Adset^  2  Johrison'g  Chancery  Re- 
ports, 4^1  y  per  Kent.) 

It  is  not  necessary  that  a  provision  for  the  wife 
should  be  expressly  stated  to  be  in  lieu  or  satisfac- 
tion of  dower ;  it  will  be  sufficient  if  it  can  be  clear- 
ly collected  frem  the  instrument  to  be  so  intended. 
(See  Bright  on  Husband  and  Wife,  1  volume,  section  9, 
pages  450,  451 ;  lb.,  sections  13  and  14;  Hamilton  vs, 
Jackson,  2  Jones  6f  L.at  page  295.) 

The  rules  on  this  subject  are  now  changed  to  some 
^extent  by  the  Revised  Statutes ,  page  281,  section  13. 

Every  case  of  election  pre-supposes  "a  plurality 
of  gifts  or  rights,  with  an  intention,  expressed  or  im- 
plied, of  the  party  who  has  the  right  to  control  one  or 
both,  and  that  one  should  be  a  substitute  for  the  oth- 
^er.  The  party  who  is  to  take  must  choose,  but  he 
-cannot  enjoy  both."  {Story* s  Eg.  Jurisprudence^  sec 
1075,  note  1 ;  1  Bright  on  Husband  and  Wife,  547 ; 
Moore  vs.  Butler,  2  Scho^  ^  Lef,  267;  2  Scho.  ^  Lef^ 
449-50.) 

The  deed  of  1846,  in  this  case,  presents  a  case  for 
election.  There  is  a  plurality  of  rights  in  the  wid- 
ow ;  one  is  the  right  to  the  property  it  conveys  to  her, 
the  other  the  right  to  renounce  the  will.  She  mnrt 
choose ;  she  cannot  have  the  rights  under  both  ;  to 
accept  the  benefit  and  decline  the  burden  is  to  de- 
fraud the  designs  of  the  donor.  {Story^s  Eg.  Juris- 
prudence, sec.  1077.) 

The  answer  properly  insists  that  if  Mrs.  Woraley 
has  accepted  the  provisions  of  the  deed  since  the 
N  death  of  her  husband,  she  cannot  renounce  the  pro- 

visions of  the  will,  or  if  she  has  the  right  to  renounce 
the  will  that  is  or  should  be  treated  as  a  renunciation 
of  the  deed  also.  If  she  is  not  barred  by  the  ac- 
ceptance  of  the  deed  from  renouncing  the  will,  when 
she  does  renounce  the  will  she  must  bring  the  prop- 
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erty  in  t&e  deed  into  account.     The  deed  is  testa-   Womlkt'b  Ex. 
mentary  in  its  character ;  it  made  a  disposition  of      Wobslkt. 
property  in  view  of  death,  and  makes  a  provision  for  ' 

after  events ;  it  was  a  provision  for  the  wife  after  the 
death  of  the  husband  ;  the  deed  was  in  some  sense  a 
testamentary  paper. 

It  is  insisted  that  Mrs.  Worsley  is  bound  to  make 
an  election;  she  cannot  have  both  the  provision 
made  by  the  deed  and  claim  against  the  will,  but 
must  elect  between  them,  or  else  bring  the  advance- 
ment into  account,  as  part  of  her  legal  half  of  the 
estate. 

Bland  Ballard  for  appellee — 

The  appellants  insist  that  the  deed  made  by  W. 
W.  Worsley,  in  1846,  conveying  a  part  of  his  estate 
to  his  wife,  is  of  a  testamentary  character,  and  is  to 
be  taken  in  connection  with  his  will,  and  both  to- 
gether, as  showing  the  provision  intended  to  be  made 
for  Mrs.  Worsley ;  and  that  Mrs.  Worsley  cannot  be 
permitted  to  take  the  benefit  of  the  deed  and  re- 
nounce the  provision  made  for  her  by  the  will,  and 
claim  a  distributive  share  of  the  whole  estate. 

This  defense  involves  two  propositions.  The  firsts 
that  the  paper  dated  in  November,  1846,  and  that 
dated  in  June,  1847,  are  together  the  will  of  W.  W. 
Worsley,  and  that  the  widow  cannot  renounce  th€ 
provisions  of  the  ivilt.  This  proposition  is  regarded 
as  absurd.  The  statute  gives  a  widow  the  right 
to  renounce  the  provisions  of  her  husband^s  wilL 
To  contend  that  a  will,  if  it  exist  on'two  papers  in- 
stead of  one,  cannot  be  renounced,  is  a  proposition 
which  cannot  be  maintained. 

Secondly  it  is  argued,  that  if  the  widow  can  re* 
nounce  that  such  renunciation  will  affect  her  right  to 
the  property  conveyed  by  the  deed  of  1846.  There 
is  nothing  in  the  statute  allowing  a  partial  renuncia- 
tion ;  and  if  it  be  admitted  that  the  paper  here  call- 
ed a  deed  and  that  called  a  will  together  constitutes 
the  vnB  of  Mrs.  Worsley,  I  think  it  may  be  conceded 
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Womlkt's  Ex.  either  that  the  renunciation  which  has  been  made  is 
WoMLET.  ineffectual,  or  that  it  applies  to  the  whole  will.  But 
in  order  that  the  renunciation  shall  apply  to  the  deed 
of  1846,  the  terms  of  the  proposition  require  that  the 
instrument  should  not  be  a  deed  but  a  testamentary 
instrument — that  is,  a  wiU,  There  is  nothing  in  the 
paper  to  give  to  it  the  character  of  a  testamentary 
instrument ;  it  is  called  a  deedy  and  it  has  all  the 
qualities  of  a  deed — 1st.  It  took  effect  immediately 
upon  its  execution.  2d.  It  was  irrevocable.  3d.  It 
has  none  of  the  forms  of  a  will,  or  witnessed  as  a 
will,  or  proved  as  a  will. 

It  is  entirely  certain  that  Mrs.  Worsley  did  not  in- 
tend to  renounce  the  provision  made  for  her  by  this 
deed,  and  it  is  equally  certain  that  her  renunciation 
did  not  have  that  effect,  because,  1st.  The  deed  is 
not  the  will.  2.  The  renunciation  is  to  the  paper  da- 
ted in  1847 — the  will.  And  if  it  be  true  that  when 
Mrs.  Worsley  became  discovert,  in  1847,  she  might 
have  refused  to  hold  under  the  deed,  she  did  not  do 
it  or  make  any  disclaimer. 

It  is  said  that  this  case  presents  the  case  where  the 
party  is  bound  to  make  an  election  ;  in  which  Mrs. 
Worsley  cannot  renounce  the  provisions  of  the  will 
without  a  surrender  of  what  passed  to  her  by  the 
deed,  and  if  she  refuses  that  she  must  claim  no  share 
of  the  personal  estate. 

It  is  denied  that  any  case  requiring  an  election  is 
presented.  Such  cases  exist  only  where  something 
is  given  by  will  or  deed  to  one  who  is  entitled  to 
some  other  thing  disposed  of  by  the  same  instrument 
to  another.  In  such  case  the  devisee  or  grantee  is 
put  to  his  election  whether  he  will  take  that  which  is 
given  or  retain  that  to  which  he  has  claim.  Mrs. 
Worsley  claims  nothing  under  the  will  of  her  hus- 
band, and  therefore  no  case  requiring  an  election 
can  arise.  A  case  for  election  may  arise  where  there 
is  a  condition  annexed  to  a  devise  or  grant,  with 
which  the  devisee  or  grantee  must  comply  or  not 
take  under  the  devise  or  grant.    There  is  no  condi- 
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tion  annexed  to  the  deed  of  1846  which  requires  Woisimr's  Ex. 
Mrs.  Worsley  to  surrender  any  right  or  claim.     No      Woeslky. 
case  has  been  found  where  an  election  has  been  re- 
quired  except  where  the  condition  was  positive,  ex- 
press. 

The  unif<N*m  adjudications  have  been  that  no  de- 
vise— and  the  same  doctrine  applies  to  deeds — will 
ever  be  held  to  be  in  satisfaction  of  dower  unless  it  ' 
be  expressly  so,  or  the  intentum  clectr  arid  manifest.  To 
establish  such  implied  intention  the  claim  of  dower 
must  be  clearly  repugnant  to  the  will — it  must  dis- 
turb the  will.  It  is  not  enough  that  the  matter  is 
doubtful  whether  the  testator  had  in  contemplation 
that  his  widow  should  take  both  estates — she  will  not 
be  required  to  do  that  unless  it  be  dear  that  he  design- 
ed she  should  not  enjoy  both  provisions.  {Adset  vs. 
Adsety  2  Johnson^s  Chancery  Reports,  448 ;  4  Johnson^ s 
Chancery  Reports^  9 ;  Timberlake  vs.  Parishes  ex^or^  5 
Daiuiy  345 ;  see  also  English  and  American  note  to  the 
case  of  Streatfield  vs.  Streatfield,  Leading  Cases  in  Equi- 
ty, 1st  vol.,  page  388;  Birmingham  vs.  Kirwan,  2  Scho. 
Sf  Lefroy,  442 ;  see  also  EUis  vs.  Lewis,  8  Hare,  310; 
French  vs.  Davis,  1  Vesey,  Jr.,  572;  Pitts  vs  Snowdeny 
1  Bro.  Chancery  Cases,  292 ;  Pearson  vs.  Pearson,  lb., 
291.) 

Though  a  will  giving  a  provision  give  it  expressly, 
"in  lieu  of  dower,  inheritance,  or  other  claim  on  her 
part,"  the  wife  may  take  such  provision  and  also  her 
share  in  after-acquired  lands.  {Hdlvs.HaU,  3  3fc- 
Chord*s  Chancery  Reports,  269,  299,  306.) 

In  this  case  there  is  not  the  slightest  intimation 
that  Mrs.  Worsley  is  to  have  no  more  of  the  estate 
of  the  grantor  than  that  which  passed  by  the  deed, 
and  that  it  was  to  be  in  bar  of  dower  or  distributive 
share  in  the  remainder  of  the  estate  of  the  husband ; 
on  the  contrary  a  different  intent  is  clearly  apparent 
both  from  the  deed  and  the  will,  dated  only  a  few 
months  after  the  deed,  in  which  was  a  large  provis- 
ion for  the  wife. 
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WoMLEY'8  Ex.  The  right  of  dower  and  of  a  distributive  share  of 
WoMLBY.  the  estate  of  the  husband  are  both  legai  rights ;  the 
husband  can  no  more  bar  the  one  than  the  other. — 
All  the  authorities  in  respect  to  the  provisions  which 
will  bar  a  dower  claim  equally  apply  to  the  claim  of 
the  widow  to  her  distributive  share  of  the  personal 
estate.  In  England  the  case  is  different ;  there  the 
widow  has  no  distributive  share  in  the  personalty  un- 
less the  husband  die  intestate.  The  English  statutes 
do  not  allow  a  renunciation.  The  only  English  cases 
having  any  application  to  this  case  are  such  as  re- 
late to  dower,  and  not  those  relating  to  the  distribu- 
tive share  of  the  widow. 

The  deed  makes  no  reference  to  any  condition 
which  is  to  be  performed  by  the  widow,  and  on  which 
her  right  to  a  distributive  share  is  to  depend  after 
the  deed  of  1846.  The  property  passed  by  that  deed 
was  no  part  of  W.  W,  Worsley's  estate.  His  will 
could  have  no  operation  upon  it,  and  the  renuncia- 
tion of  the  provisions  of  the  will  by  the  widow  could 
have  no  effect  upon  her  rights  in  the  estate  of  the  tes- 
tator at  his  death. 

M.  C.  Johnson  on  the  same  side — 

The  only  ground  urged  by  appellants'  counsel  for 
a  reversal  of  the  judgment  of  the  chancellor  is  that 
contained  in  the  fifth  paragraph  of  the  answer.  It  is 
in  substance  that  the  terms  and  implied  conditions 
contained  in  the  deed  of  W.  W.  Worsley  conveying 
properiy  in  trust  to  his  wife,  dated  in  November, 
1846,  preclude  the  appellee,  Mrs.  Worsley,  from  re- 
taining the  benefit  of  that  deed,  and  renouncing  the 
provisions  of  the  will. 

It  is  not  denied  that  Mr.  Worsley  had  the  right  to 
impose  such  a  condition,  and  if  an  intention  to  im* 
pose. such  a  condition  is  expressed  in  the  deed,  or  can 
be  legitimately  inferred  from  its  recitals,  it  is  not 
doubted  that  the  condition  can  be  iuforced  by  com- 
pelling the  widow  to  elect  between  abiding  by  the 
will  and  surrendering  the  property  embraced  in  the 
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deed,  or  by  applying  the  value  of  the  property  con-  Womlei*8  ^x. 
veyed  by  the  deed  of  trust,  either  wholly  or  partial-       Wowley. 
ly,  to  the  satisfaction  of  her  legal  interest  as  widow. 

It  is  admitted  by  appellants'  counsel  that  there  is 
no  such  condition  expressed,  but  it  is  contended  that 
such  a  condition  is  to  be  implied  from  the  recitals  in 
the  deed.  They  say  that  such  was  certainly  the  in- 
tention of  Mr.  Woisley,  and  we  concede  that  if  they 
show  such  an  intention  from  the  deed  itself  their  prop- 
osition is  established.  This  is  believed  to  be  the  on- 
ly issue  in  the  case,  and  to  this  question  the  great 
body  of  the  authorities  cited  by  appellants'  counsel 
is  directed. 

The  deed  conveys  to  Thomas  S.  Forman  a  house 
and  lot,  and  some  servants,  for  the  sole  and  separate 
use  of  Mrs.  Worsley,  the  wife  of  the  grantor,  in  fee 
simple,  subject  to  the  use,  for  life,  of  the  grantor,  Mr. 
Worsley,  in  the  event  of  his  surviving  his  wife. — 
The  object  of  the  deed,  as  therein  expressed,  was 
"to  provide,  with  certainty,  a  good  home  for  his  be- 
loved wife."  The  reason  expressed  in  the  deed  for 
making  this  provision,  ^^by  an  executed  deed,"  was 
"that  from  the  uncertainty  of  life,  and  other  casual- 
ties, he  might  possibly  fail  to  make,  by  valid  last 
will,  such  provision  for  his  wife  as  he  would  desire." 
It  is  from  these  recitals  of  his  object  and  reasons  the 
condition  is  to  be  implied. 

No  intention  is  perceived,  from  these  recitals,  to  im- 
pose any  condition  upon  this  bounty  to  the  wife,  or 
that  they  contain,  expressly  or  impliedly,  any  power 
to  the  grantor,  by  a  future  will,  to  render  this  bounty 
less  absolute  and  unconditional.  Mr.  Worsley  must 
be  regarded  as  knowing  the  provision  made  by  law 
for  his  wife  in  case  she  survived  him.  and  as  know- 
ing that  unless  she  survived  him  she  had  no  legal 
right  to  his  estate,  real  or  personal.  The  deed  shows 
that  he  did  not  consider  those  legal  rights  adequate 
to  the  just  claims  of  his  wife  with  whom  Providence 
had  biased  him,  and  he  therefore  gave  her  at  once 
a  good  home,  consisting  of  his  residence  and  house- 
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WoiaLEY's  Ex.  hold  servants,  to  be  hers  immediately  and  forever, 
Woi8L«Y.  whether  she  survived  him  or  not.  This  cannot  be 
called  a  provision  for  Mrs.  Worsley  as  a  widow ;  it  is 
a  gift  to  her  as  a  wife,  made  as  well  to  supply  the 
absence  of  all  legal  right  in  case  he  survived  her  as 
the  insufficiency  of  her  legal  right  in  case  she  sur* 
vived  him. 

It  is  not  contended  by  appellant  that  this  deed 
would  impair  her  legal  right  in  case  Mr.  Worsley  had 
died  intestate,  and  that  she  could  not  have  claimed 
her  distributive  share  of  his  estate,  but  that  it  does 
sustain  any  will  he  might  afterwards  make,  to  the 
extent  that  she  should  abide  by  it  or  give  up  the  ben- 
efit of  the  deed.  The  main  argument  in  favor  of 
the  proposition  is  that  this  deed,  and  a  will  executed 
some  six  months  afterwards,  are  to  be  regarded  as 
one  instrument,  '^being  the  ofi*spring  of  a  single  in- 
tent or  motive."  Instruments  executed  at  the  same 
time  are  sometimes  construed  together  as  one.  It  is 
something  new  to  weld  together  two  instruments  of 
different  characters,  executed  six  months  apart,  and 
neither  referring  to  the  other — on  the  contrary,  the 
deed  reciting  the  possibility  of  no  will  being  made 
as  one  of  the  motives  for  making  the  deed,  and  not 
making  at  that  time  a  will,  which  would  have  been 
a  shorter  and  more  easily  executed  instrument,  rath- 
er proves  that  his  mind  was  not  then  fully  made  up 
as  to  what  will  he  would  make,  or  whether  he  would 
make  any  at  all.  The  will  and  deed  ''being  the  off- 
spring of  a  single  intent  or  motive,"  must  be  regard- 
ed as  rather  of  the  private  knowledge  of  the  appel- 
lant and  his  counsel,  and  not  inferable  from  the  in- 
struments themselves,  or  from  any  evidence  in  the 
record.  Whether  Mr.  Worsley,  when  he  made  the 
deed,  had  any  fixed  purpose  to  make  a  will,  or  how 
he  would  dispose  of  the  remainder  of  his  property, 
or  how  often  he  may  have  changed  his  intention  in 
six  months,  is  not  shown  by  any  proof,  and,  as  we 
conceive,  was  not  known  to  any  one  but  himself. 
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Much  stress  is  laid  upon  the  fact,  which  is  assum-  Womuct'b  Ex. 
«d,  that  the  two  instruments  are  to  be  taken  as  one  Woulkt. 
— as  being  the  offspring  o4*  one  and  the  same  intent 
and  motive — yet  if  the  condition  of  the  deed  be  that 
Mrs*  Worsley  should  abide  by  the  grantor's  will,  in 
case  he  made  one,  then  it  does  not  matter  how  often 
lie  should  change  his  intent  and  motive ;  his  "valid 
will,"  no  matter  when  made,  or  how  often  changed, 
must  be  abided  by  or  the  trust  property  forfeited. 
This  principle,  that  a  valid  deed,  operating  in  pre- 
senti,  cannot  be  changed  or  impaired  by  the  grantor 
by  any  subsequent  act,  unless  the  power  to  do  so  is 
contained  in  the  deed  itself,  is  too  familiar  to  require 
illustration  or  authority  to  support  it.  The  position 
assumed,  that  this  will,  the  sole  act  of  the  grantor, 
made  six  months  after,  can  be  used  in  giving  con- 
struction to  the  deed,  or  of  infusing  into  the  deed 
conditions  or  terms  prejudicial  to  the  grantee,  is  a 
disguised  denial  of  that  principle. 

Although,  as  contended  by  appellants,  the  deed 
and  will  may  show  what  provision  Mr.  Worsley  in- 
tended to  make  for  his  widow  at  the  time  the  will 
was  written,  they  do  not  show  what  he  desired  when 
the  deed  was  made,  which  desire  is  the  only  one 
that  could  have  any  effect  upon  the  construction  of 
the  deed. 

The  authorities  referred  to  try  my  adjunct  show 
that  the  law  implies  no  such  condition  as  that  con- 
tended for;  that  gifts  of  this  kind  to  a  wife  do  not 
put  her  upon  her  election  between  her  legal  rights 
and  the  gift,  nor  do  they  operate  in  whole  or  in  part 
satisfaction  of  those  rights. 

The  appellants  seek  to  avoid  the  force  of  those 
authorities — 1 .  By  urging  that  the  English  authori- 
ties, in  regard  to  her  distributive  share,  are  not  in 
point,  because  in  England  the  wife  had  no  legal  right 
in  the  husband's  personal  estate  at  his  death.  2.  In 
regard  to  dower,  the  decisions  do  not  apply,  because 
the  wife  has  a  legal  right  of  dower.  It  is  suggested 
that  appellants'  arguments  do  not  harmonize. 
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WoMLET'fl  Ex.  The  appellants  rely  upon  the  doctrine  that  advance- 
WoBSLBT.  ments  and  gifts  by  a  parent  to  a  child  are  construed 
as  made  in  satisfaction  of  the  moral  or  imperfect 
right  of  the  child  to  a  provision  from  the  parent,  as 
applicable  to  this  case.  We  think  they  overlook  the 
rule  that  this  doctrine  of  advancement  only  applies 
when  there  is  more  than  one  child,  and  that  a 
husband  can  have  but  one  wife  at  a  time,  and  bat 
one  legal  widow.  The  relation  of  husband  and  wife 
has  no  analogies  outside  of  itself.  The  circumstan- 
ces of  that  relation  admit  of  endless  variety  in  the 
moral  duty  and  motive  of  the  husband  in  the  pro- 
vision he  may  make  for  his  wife.  It  is  a  full  motive 
for  the  absolute  gift,  by  the  husband,  of  his  whole  ea* 
tate,  while  on  the  other  hand  it  explains  the  desire 
of  some  to  deprive  the  wife  of  every  dollar  of  her 
rights  in  his  estate.  Every  shade  of  difference  be- 
tween these  extremes  is  found  to  exist.  No  infer- 
ence, therefore,  can  be  drawn  from  a  gift  by  the  bus- 
band  to  the  wife,  other  than  that  it  is  a  bounty,  un- 
less it  is  otherwise  expressed  or  otherwise  provided 
by  law. 

The  only  authorities  cited  by  appellants  bearing  od 
the  relation  of  husband  and  wife,  are  decisions  in  re- 
gard to  the  satisfaction  of  covenanis  or  executory 
agreements  by  a  husband  to  make  certain  provisions 
for  his  wife — as  for  example,  to  settle  lands  of  a  cer- 
tain annual  value  being  satisfied  by  a  conveyance,  in 
fee,  of  lands  of  that  value,  or  covenant  to  leave,  at 
bis  death,  a  sum  of  money  to  his  wife  is  satisfied  by 
her  distributive  share  in  his  estate,  to  that  or  a  great- 
er amount. 

We  make  the  following  brief  comments  on  these 
decisions : 

1.  They  are  executory  contracts,  in  which  a  great- 
er flexibility  of  construction  is  allowed  than  in  execu- 
ted agreements. 

2.  If  applied  to  this  case  they  would  sustain  the 
position  that  the  deed  of  1846  should  be  a  satisfac- 
tion, wholly  or  in  part,  of  the  widow's  legal  right  of 
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distribution  in  Mr.  Worsley's  estate  in  case  of  in-  Woksmy'b  Ex. 
testacy,  which  the  appellants  themselves  repudiate.       Worblet. 

3.  Satisfaction  is  only  implied  when  the  thing  giv- 
€n,  and  the  right  to  be  satisfied  are  ejusdem  generis 
— that  is,  land  can  only  operate  as  an  implied  satis- 
faction for  land,  and  personal  property  for  the  right  to 
personal  property  ;  land  cannot  so  operate  for  a  right 
to  personal  property,  and  vice  versa,  (See  8  B.  Mon- 
roe.) Here  the  conveyance  was  of  land  and  slaves, 
(slaves  being  in  1846,  real  estate  for  most  purposes.) 
To  operate  at  ail  this  conveyance  must  operate  as  a 
satisfaction — as  a  satisfaction  for  a  right  to  personal 
property  or  money. 

The  liberality  of  Mr  Worsley  to  his  wife  is  justly 
lauded-  His  bounty  to  the  Timberlake  family  may 
be  regarded  as  a  farther  bounty  to  his  wife ;  they 
were  her  relations,  not  his. 

Judge  Smrsoiv  delirered  the  opmion  of  tke  Court.  December  di. 

In  November,  1846,  William  W.  Worsley  convey- 
ed to  a  trustee,  for  the  separate  use  and  benefit  of 
his  wife,  Rebecca  Worsley,  a  house  and  lot  in  the 
city  of  Louisville,  and  also  several  slaves.  He  sub- 
sequently, in  ihe  month  of  June,  1847,  made  a  will, 
which  after  his  death  in  1852,  was  proved  and  ad- 
mitted to  record.  His  wife  Rebecca,  who  survived 
him,  having  within  the  time  prescribed  by  law,  re- 
nounced the  provisions  of  his  will,  so  far  as  they  were 
for  her  benefit,  brought  this  equitable  action  against 
•the  executor  for  her  distributable  portion  of  the  es- 
tate. 

Her  claim  is  resisted  on  the  ground  that,  as  her 
husband  during  his  lifetime  made  a  provision  for  her 
out  of  his  estate,  she  has  no  right  to  any  part  of  the 
remainder  of  it,  except  such  part  thereof  as  he 
thought  proper  to  bequeath  to  her.  Or  in  other 
words,  that  according  to  the  terms  of  the  deed,  she 
cannot  hold  under  it,  and  also  claim  in  opposition  to 
the  will,  by  exercising  the  widow's  right  of  renun- 
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WoftsLiY's.  Ex.  ciation,  and  claiming  her  distributable  portion  of  the 

WoMLET.  estate. 

1.  The  hus-  According  to  the  recitals  in  the  deed  of  trust,  it  was 

d*ed  to***^toii  *  executed  1^  the  grantor  "to  provide  with  certainty  a 

tee  for  the  bene-  good  home  for  his  beloved  wife,"  and  it  was  deemed 

nd  afterwards  ^y  ^^"^  prudent  and  proper  to  do  so  in  his  Mietime, 

made  Ma  will,  because  "from  the  uncertainty  of  life,  and  other  caa- 

of  wkich  were  ualties,  he  might  possibly  fail  to  make  such  provis- 

rcHoonc^^^by  j^,^  f^^^  j^^p^  y^y  a  yaUd  last  will  and  testament,  as  he 

Held,  that   as  would  desire."     The  deed  does  not  contain  any  other 

proviaionliii  ^e  wcital,  or  any  other  pi^ovision  which  indicates  an  in- 

2?^.,.  showing  tention  on  tfce  part  of  the  grantor  that  the  convey- 
that  the  wife  was  ,  i,  ,  ^  .  .,../. 
to  have  no  more  ance  was  made  for  the  purpose  of  m  vesting  his  wife 

^e*^^  SlSSL^d  ^^^^  ^^®  whole  of  that  part  of  his  estate  which  he 
than  as  proyid-  designed  her  to  have,  and  such  an  intention  caniot 
the  deed,  '^that  he  deduced  from  anything  contained  in  the  deed,nn- 
^uncTiA^  pro-  ^^^^  ^*  ^^^  ^®  implied  from  the  foregoing  recitab 
Tinona  of  the  therein.  So  far,  however,  are  they  from  authorizing 
in  addition"to  ^^^^  *  deduction,  that  they  cJearly  indicate  a  diffcr- 
J*«  P«>pe7*y  ent  intention,  and  not  only  demonstrate  the  grantor's 
tmatee,  herdis-  desire  that  his  wife  should  be  secured  in  a  home,  bat 
Sr'Sfresulte^  also  that  she  should  have  an  additional  portion  of  his 
there  being  no  estate  besides  that  therein  conveyed  to  her.  Indeed, 
riage  ia  one^  according  to  the  language  of  the  deed,  a  case  of  in- 
testacy seems  ta  have  been  contemplated  by  the 
grantor,  and  the  estate  therein  conveyed  for  the  ben- 
efit of  the  wife,  was  to  supply  the  deficiency  which 
in  bis  opinion  would  exist  in  such  an  event,  in  conse- 
quence of  the  inadequacy  of  the  provision  which  the 
law  would  make  for  her. 

The  grantor  certainly  had  the  power  to  have  made 
the  estate  conveyed  to  his  wife  conditional,  if  he  had 
thought  proper  to  do  so,  and  he  might  have  inserted 
in  the  deed  an  express  defeasance  in  the  event  that 
she  claimed  any  part  of  his  estate  after  his  death;  or 
if  such  were  his  intention,  he  could  have  stated  that 
the  separate  estate  with  which  he  thereby  invested 
her,  was  to  be  all  that  she  was  lo  have  out  of  his  es- 
tate at  any  time.  But  the  deed  does  not  contain  a 
condition  of  any  kind,  nor  any  recital  or  provision 
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evincing  an  intention  on  the  part  of  the  testator  that  Woislet's  Ex. 
she  was  not  to  have  any  more  of  his  estate  than  was       Woislky. 
therein  conveyed. 

We  have  considered  the  deed,  in  determining  its 
legal  effect,  without  any  reference  to  the  will  which 
the  grantor  subsequently  made,  because  the  deed  is 
not  testamentary  in  its  character,  but  is  absolute  and 
irrevocable,  and  its  provisions  could  not  be  affected 
nor  modified  in  any  manner  by  the  future  acts  of  the 
grantor.  It  took  effect  immediately  on  its  execution, 
and  had  nothing  testamentary  either  in  its  character 
or  its  operation.  The  testacy  or  intestacy  of  the 
grantor  could  not  affect  to  any  extent  the  rights  which 
the  wife  acquired  under  it,  they  having  been  created 
and  defined  by  the  deed  itself. 

It  is,  however,  contended  that  in  equity  the  estate 
conveyed  to  the  wife  should  be  regarded  as  a  satis- 
faction of  her  legal  right  to  demand  a  portion  of  her 
husband's  estate  after  his  death,  and  cases  have  been 
referred  to  where  the  wife's  distributive  share  of  his 
estate  has  been  deemed  a  satisfaction  of  his  cove- 
nant or  obligation  to  leave  her  so  much  money,  or  a 
certain  specified  part  of  his  estate.  But  the  cases  are 
not  at  all  analagous.  Here  there  was  no  covenant  by 
the  husband  to  leave  money  or  property  to  the  wife. 
He  had  conveyed  to  her  part  of  his  estate  which  he 
designed  her  to  have  for  a  certain  purpose,  by  an  ab- 
solute and  unconditional  deed.  This  was  a  mere 
gratuity  on  his  part.  It  could  not  satisfy  any  claim 
she  had  upon  him  for  a  portion  of  his  personal  estate 
at  his  death,  for  no  such  claim  existed  at  the  time  the 
deed  was  executed.  He  had  a  right  during  his  life- 
time to  dispose  of  his  personal  estate  as  he  pleased 
-without  her  consent,  provided  such  disposition  took 
effect  before  his  death,  and  consequently  she  had  no 
legal  claim  to  any  part  of  it  at  the  time  the  deed  was 
executed.  Her  claim  did  not  accrue  until  his  death, 
and  that  claim  cannot  be  considered  as  satisfied  by  a 
donation  made  to  her  at  the  time  the  claim  itself  had 
no  existence. 
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FiiAinrLiN 
Academy 

Hall,  &c. 


3.  An  execu- 
tor is  bound  to 
pay  to  distribu- 
tees &  debt 
which  he  owed 
the  testator,  and 
is  not  entitled 
to  tjxj  commis- 
sion tor  distrib- 
uting that  fund. 


Neither  has  the  doctrine  of  election  any  applica- 
tion in  this  case,  except  so  far  as  the  widow  had  by 
law  to  elect  to  take  under  the  will,  or  to  renounce  its 
provisions,  and  claim  her  portion  as  a  distributee  of 
her  husband's  estate.  There  is  no  incompatibility  in 
holding  under  the  deed,  and  claiming  her  portion  as 
distributee.  She  was  under  no  obligations  to  abide 
by  her  husband's  will.  The  deed  did  not  impose  any 
such  obligation  upon  her,  either  expressly  or  by  im- 
plication, nor  did  the  law,  but  by  it  she  was  invested 
with  the  right  which  she  exercised,  of  renouncing 
the  provisions  of  the  will.  In  our  opinion,  therefore, 
she  is  entitled  as  widow,  there  being  no  children,  to 
one-half  of  the  estate  in  the  hands  of  the  executor. 

So  far  as  the  executor  was  indebted  to  his  testator 
at  the  time  of  his  death,  neither  his  duties  nor  his 
responsibilities  have  been  increased  by  the  assump- 
tion of  the  office  of  executor.  It  was  his  duty  as  a 
debtor  to  pay  the  amount  he  owed  to  the  person  le- 
gally entitled  to  receive  it,  and  no  other  duty  has  de- 
volved upon  him  as  executor.  The  chancellor,  there- 
fore, properly  refused  to  allow  him  any  commission 
on  this  part  of  the  estate  in  his  hands. 

Wherefore,  the  decree  is  affirmed. 


Case  90.  Franklin  Academy  vs.  Hall;  &a 

Obb.  Pet.  appeal  from  caldwell  circuit. 

1.  A  possession  of  twenty  years  under  a  junior  patent,  with  five  acres 

clear,  will  bar  an  ejectment  under  the  elder  patent,  where  there  is 
nothing  to  show  that  the  entry  under  the  junior  patent  was  not  in- 
tended to  be  co-extensive  with  the  boundary  of  the  survey. 

2.  A  possession  under  a  junior  patent,  not  within  the  interference,  wilt 

not  authorise  a  recovery  in  ejectment  by  the  elder  patentee. 
8.  The  Court  of  Appeals  will,  of  their  own  mere  motion*  award  a  cer- 
tiorari to  the  clerk  of  the  inferior  court,  where  there  is  a  strong  pre- 
sumption, from  the  facts  appearing  in  the  record,  that  the  clerk 
has  copied  a  paper  erroneously. 
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The  facts  of  the  case  are  stated  in  the  opinion  of       Franfun 

.  _,  _  ^  ACADUfT 

the  Court.    Rep.  vs. 

Hall,  &c. 


B,  4*  J'  Monroe  for  appellant — 

The  judgment  in  behalf  of  Garret  is  clearly  er- 
roneous. He  proved  a  possession  of  only  two  years. 
{See  Records,  page  14.)  And  the  proof  shows  that  he 
W€w  within  the  boundary  of  plaintiffs'  patent  at  the 
institution  of  the  suit. 

As  to  Hall's  fifty-acre  survey  he  only  shows  an  ad- 
verse holding  to  the  extent  of  about  five  acres.  It 
does  not  appear  that  he  intended  to  take  possession 
to  any  greater  extent. 

No  brief  on  file  for  appellees. 

Chief  Justice  Marshall  delivered  the  opinioQ  of  the  Court.  December  26. 

This  action  of  ejectment- was  brought  in  1849,  up-       i.  a  posses- 

on  the  demise  of  the  trustees  of  the  Franklin  Acad-  fjl"  ""^^T,!^*! 

years    uoder   A 

cmy,  claiming  under  a  patent  which  issued  to  the  jtmior    patent, 
trustees   of   the   Franklin   Academy   in    1803,    and  ^^ar,  wni^biw 

which  is  the  oldest  patent  exhibited  in  this  case.  ;n  ejectment  un 

'  der    the    elder 

John  Hall,  Jr.,  was  in  possession  for  John  Hall,  Sr.,  patent      when 

of  fifty  acres,  under  a  patent  for  that  quantity  dated  SshowTh^auhf 
in  1831,  and  which  issued  to  one  Fawn,  from  whom  ?»*ry  «n<ier  *^« 
John  Hall  derives  title  by  deed.     This  patent  is  en-  was  not  intend- 
tirely  within  the  boundaries  of  the  plaintiffs'  patent,  ^ns?ve''with  S'e 
but  it  was  proved  that  the  claimants  under  this  jun-  boundary  of  the 
ior  patent  bad  been  iii  possession,  within  its  bound-  ^^^^^' 
ary,  for  more  than  twenty  years  before  the  com- 
mencement of  this  action,  having  at  first  an  enclo- 
sure of  five  acres,   which  had  been  extended  within 
the  twenty  years.     This  was  a  possession  of  twenty 
years,  and  entitled  the  defendants,  the  Halls,  to  a 
verdict  as  to  the  entire  fifty  acres,  upon  the  presump- 
tion, not  contradicted  by  anything  in  the  record,  that 
the  possession  was  taken  and  held  under  claim  to 
the  boundaries  of  the  survey. 

John  Hall,  Sr.,  was  also  in  possession  under  a  pat-  \f^'^^^^^^[ 
ent  for  two  hundred  acres,  issued  to  one  Green  in  nior  patent  not 
1808,  one  comer  of  which  interfered,  to  the  extent  ferenw^wiluot 
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Feakkuk       of  a  very  few  acres,  (apparently  not  more  than  five 
M.  or  six,)  with  the  elder  patent  of  the  plaintiffs'  les- 

^^^'^^'  sors,  as  claimed  by  them,  But  he  had  no  enclosure, 
eoyery  in  eject-  ^^^  ^^Y  actual  possession  within  the  interference ; 
mentby  the  el-  and  as  his  possession,  outside  of  the  elder  patent, 
could  not  be  extended  within  it  by  mere  presumption 
or  construction,  there  was  no  possession  of  this  small 
interference,  to  obstruct  the  right  of  the  elder  pat- 
entees, and  the  defendant,  John  Hall,  Sr.,  was  enti- 
tled to  a  verdict  as  to  this  interference,  because  he 
was  never  in  possession  of  it. 

The  defendant,  John  Garret,  exhibited  a  patent  to 
3.  The  Coort  himself,  dated  in  1839,  for  two  hundred  and  fif^ 
of  their  own  acres,  lying  wholly  within  the  boundary  of  the  elder 
wi^a"!S^aH  P*^*®"*  ^  claimed,  and  proved  that  he  had  been  in 
to  the  clerk  of  possession,  and  lived  within  the  boundaries  of  his 
court  ^"where  Patent  for  (as  the  copy  of  the  bill  of  exceptions  in 
there  ifl&  strong  the  transcript  states,)  two  years  last  past — that  is, 
from  the  facta   preceding  the  trial,  which  was  on  the  29th  day  of 

?D*tf Jt" £e  ^p*^*'  ^®^^ •   ^^^  ^^^ y®*^«  **»^  P*^^  ^^^"^  ^^^  ^^^ 

clerk  has  copied   back  to  the  time  when  the  notice  in  this  action   was 
onfllj.  served  on  Garret.     If  the  proof  as  to  Garret's  pos- 

session be  truly  stated  in  the  transcript,  he  had  no 
pretext  for  claiming  protection  on  the  ground  of 
length  of  possession ;  but  the  court  gave  an  instruc- 
tion with  reference  to  the  case,  which  authorized 
the  jury  to  find  for  him,  on  the  ground  of  actual  set- 
tlement and  residence  within  his  patent  for  more 
than  seven  years  before  the  commencement  of  the 
action.  This,  upon  the  proof  as  stated  in  the  record, 
would  have  been  so  palpably  without  foundation  or 
authority  in  the  evidence,  that  looking  to  the  date  of 
Garret's  patent,  more  than  eleven  years  before  the 
tiial,  and  considering  the  fact  that  a  possession  of 
two  years  before  the  trial  would  not  include  the  com- 
mencement of  the  suit,  and  could  not  possibly  have 
constituted  even  a  supposed  bar  to  the  action,  we 
think  there  is,  in  all  probability,  a  mistake  in  copy- 
ing the  bill  of  exceptions  into  the  transcript,  and  as 
we  know  that  the  words  ten  and  tux)  are  often  so 
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written  that  it  is  difficult  to  determine  which  was  in-       Feamkuh 

Academy 

tended,  we  may  conjectnre  that  the  proof  was  that  m. 

Garret  had  been  living  within  his  patent  for  ten  in-  Hall,  &c. 
Btead  of  two  years,  and  that  it  was  so  stated,  or  in- 
tended to  be  so  stated,  in  the  original  bill  of  excep- 
tions. If  this  be  so  the  instruction  had  a  sufficient 
basis  in  the  evidence  with  respect  to  Garret's  case  as 
-well  as  the  others,  and  as  there  would  have  been  no 
error  in  giving  or  refusing  instructions,  the  judgment 
-would  be  affirmed  ;  but  as  we  cannot,  upon  this  con* 
jecture,  however  probable,  affirm  a  judgment  which, 
as  the  record  stands,  is  obviously  and  substantially 
erroneous,  we  suspend  the  determination  of  the  case 
in  this  court  until  the  return  of  a  certiorari,  which,  as 
the  affirmance  of  the  judgment  depends  upon  it,  the 
court  orders,  ex  mero  moter,  for  the  purpose  of  ascertain- 
ing with  more  certainty  than  at  present,  the  true  state 
of  the  evidence  with  regard  to  Garret's  possession 
within  his  patent. 

Wherefore  it  is  ordered  that  a  certiorari  be  issued 
from  this  court  to  the  clerk  of  the  circuit  court  of 
Caldwell  county,  requiring  him  to  certify  a  true  copy 
of  that  part  of  the  bill  of  exceptions  in  this  case 
which  follows  immediately  after  the  statement  of  the 
reading  of  Garret's  patent,  and  states  the  proot  made 
by  him,  beginning  with  the  words  "and  proved  he  had 
been  in  possession,"  and  closing  with  the  words 
"years  last  past." 

Afterwards,  it  appearing  upon  the  return  of  the 
certiorari  that  the  bill  of  exceptions  states  that  the 
defendant,  John  Garret,  proved  "that  he  had  been  in 
possessi^i,  and  lived  within  the  boundaries  of  his 
patent  ten  years  last  past;'-  therefore  the  judgment 
is  affirmed. 
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Wheeler,  &c.  vs.  Jennings,  &c. 

APPEAL  FROM  ANDERSON  CIRCUIT. 

1.  BlRTes  aoquired  bj  the  wife  since  the  passage  of  the  act  of  Febra- 

ary,  1846,  are  not  liable  for  tbe  debts  of  the  husband;  and  the 
husband *a  possession  of  them  for  fire  years  will  not  render  them 
liable  for  his  debts. 

2.  Where  the  possession  of  slaves  was  acquired  from  the  father  of  the 

wife,  bj  the  husband  on  loan,  before  the  passage  of  the  act  of 
1846,  and  given  to  the  wife  after  the  passage  of  the  said  act,  be- 
fore  the  hu^and  had  five  years  possession,  they  were  not  liable 
for  his  debts.  The  possession,  after  the  gift,  was  in  right  of  the 
wife. 

3.  The  act  of  1846  does  not  require  a  gift  of  slaves  to  a  Jeme  anert  to 

be  evidenced  by  deed  of  record;  a  verbal  gift  is  as  effectual  as  a 
deed  of  record. 

The  facts  of  tbe  case  are  stated  in  the  opinion  of 
the  court. — Rep, 

Robinson  4*  Johnson  for  appellants — 

Did  the  circuit  court  decide  correctly  in  giving  to 
Mrs.  Jennings  the  slaves  sought  to  be  subjected  to 
Jennings'  debts?  We  contend  that  it  did  not.  Al- 
though the  evidence  is  contradictory  there  are  some 
facts  undisputed.  It  is  conceded  that  the  negro  wo- 
man was  placed  in  possession  oi  Jennings  when  he 
went  to  housekeeping  in  1842,  by  his  father-in-law. 
Gen.  Lillard,  and  that  she  remained,  without  any 
visible  change,  in  his  possession,  (he  exercising  acta 
of  ownership,  and  giving  her  in  for  taxation,)  until 
his  death  in  1850,  a  period  of  about  eight  years.  It 
is  also  conceded,  or  cannot  be  denied,  that  his  credit- 
ors could  have  no  means  of  coming  to  the  conclu- 
sion that  these  slaves  were  not  his  property ;  and 
under  such  a  possession  his  creditors  were  warrant- 
ed in  the  opinion,  that  whether  a  loan  or  a  gift  they 
were  equally  his  property,  and  liable  for  his  debts. 
It  is  contended,  for  Mrs.  Jennings,  that  the  possession 
was  originally  under  a  loan,  and  it  is  conceded  that 
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if  the  loan  had  been  continued  the  slave  would  be  WaiatLRE,  &c. 
liable  ;  but  it  is  also  said  that  a  few  months  before  Jbnninob,^?, 
the  five  years  expired  General  Lillard  made  an  en- 
try  on  his  books,  chargfing  Mrs.  Jennings  with  the 
slaves  at  $500 ;  and  it  is  also  contended  that  this  pri- 
vate entry  changed  the  nature  of  the  possession 
without  any  new  act,  so  that,  at  the  end  of  five  years, 
they  would  not  be  liable  for  his  debts.  If  this  be  the 
law  the  rights  of  creditors  and  purchasers  are  in 
great  peril.  As  this  court  has  never  decided  this 
question,  a  few  considerations  will  be  suggested,^ 
whether  the  positive  provisions,  as  well  as  the  spirit 
of  the  statutes  for  the  protection  of  creditors  against 
the  frauds  arising  from  secret  loans,  does  not  require 
the  loan  to  be  recorded,  or  the  possession  visibly 
broken  before  the  five  years  of  possession  are  pass- 
ed, and  after  being  thus  visibly  broken  the  gift  be 
made. 

If  slaves  may  be  protected  by  a  mere  operation  of 
the  mind  of  the  loanor  or  donor  of  slaves,  (for  the 
charge  on  his  books  is  wholly  immaterial,  except  as 
fixing  the  time,  and  corroborating  his  testimony,) 
purchasers  as  well  as  creditors  of  persons  who  re- 
ceived slaves  within  five  years  before  the  act  of  1846 
are  wholly  committed  to  the  tender  mercies  of  fa- 
thers, mothers,  and  brothers  of  the  claimants  of  such 
riaves.  With  what  perfect  safety  could  the  father 
swear  to  the  intended  operations  of  his  mind — his 
private  intention  at  one  time,  and  the  equally  pri- 
vate intention  at  another? 

It  is  insisted  that  the  weight  of  the  testimony 
shows  that  the  negro  girl  was  given,  and  not  loan- 
ed, in  1842,  when  Jennings  first  received  the  posses- 
sion. 

The  sale  should  be  set  aside,  as  bidders  were  pre- 
vented from  bidding,  and  corapetion  was  put  down 
by  assertions  that  the  sale  was  illegal,  and  could  not 
be  sustained. 
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Whuclkr,  &c.  John  Drcffin  on  the  same  side — 
jEffwiwQg,  ko.  The  negro  girl  was  placed  in  the  possession  of 
Jennings  when  he  went  to  housekeeping,  in  1842,  hy 
his  father-in-law,  Lillard,  and  remained  in  his  pos- 
session until  his  death,  in  1850,  without  any  visible 
change  in  that  possession. 

The  legal  presumption  arising  on  the  facts  of  this 
case  is  that  it  was  a  gift  of  the  slave.  {Smith  vs. 
Montgomery's  adm*r,  5  Monro€y  504.) 

It  is  further  insisted  that  the  proof  clearly  shows 
that  the  girl  Winny  was  given^  and  it  was  the  source 
of  some  family  feeling  on  the  part  of  the  step-moth* 
er  of  Mrs.  Jennings. 

But  if  the  court  shall  conclude  that  there  was  not 
in  fact  a  gift  of  the  slave,  still  it  is  insisted  that  the 
possession  having  continued  more  than  five  years 
the  slaves  are  liable  to  creditors.  No  visible  change 
whatever  in  the  posses^ion  for  about  eight  years,  du- 
ring all  that  time  the  debts  in  controversy  were  be- 
ing created,  on  the  faith  of  the  liability  of  this  prop- 
erty. The  court  is  referred  to  the  case  of  Grigg  vs. 
Sowards,  9  Dana,  332. 

/.  D.  Hardin  for  appellees — 

Mrs.  Jennings  claims  the  slaves  in  controversy  un- 
der a  gift  from  her  father  in  1847,  and  insists  that 
they  are  not  liable  to  the  payment  of  the  debts  of 
her  late  husband.  The  circuit  court  sustained  her 
claim,  and  that  is  the  principal  matter  of  controvert 
sy  in  this  appeal. 

The  proof  clearly  shows  that  Jennings  had  not 
possession  of  the  slave  Winny  for  five  years  before 
the  gift  by  Gen.  Lillard  to  Mrs.  Jennings,  in  Februa- 
ry, 1847.  (See  Penny  vs,  Davis,  3  B.  Monroe.)  The 
possession  of  Jennings,  alter  the  gift  in  1847,  was 
the  possession  of  the  wife,  and  consistent  with  her 
right ;  and  the  statute  of  1846  requires  no  record  ev- 
idence of  a  gift  to  proteot  the  right  of  the  wife. 
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The  testimony  very  clearly  shows  that  the  slave  Whkelir,  &c. 
was  loaned  in  the  summer  of  1842,  and  given  in  Jknnimgb,  &c. 
February,  1847.  

Judge  SiMnoN  deliyered  the  opinion  of  tlie  Court.  December  26. 

The  question  of  most  importance  in  this  case  is  that 
which  involves  an  inquiry  into  the  validity  of  the 
claim  asserted  by  Mrs.  Jennings  to  the  slaves  Winny 
and  her  children.  She  claims  them  under  a  gift 
from  her  father,  made  since  the  passage  of  the  act 
of  February,  1846,  to  protect  the  rights  of  married 
women.  The  creditors  of  her  deceased  husband 
contend  that  they  belong  to  his  estate,  or  at  any  rate 
are  liable  for  the  payment  of  his  debts,  as  he  had 
them  in  his  possession,  prior  to  his  death,  during  a 
period  of  more  than  five  years. 

The  first  question  to  be  determined  is  at  what  time 
was  the  gift  actually  made  ?  Jennings  commenced 
housekeeping  in  the  summer  of  1842,  at  which  time 
the  slave  Winny,  not  then  having  any  children,  came 
to  his  possession.  He  continued  in  the  possession  of 
her  from  that  time  until  his  ^^ath,  in  1850;  and 
whilst  he  had  her  in  possession  her  children  were 
born.  The  widow  contends  that  her  husband  ac- 
quired the  possession  from  her  father  in  1842,  under 
a  loan,  and  that  no  gift  was  made  until  February, 
1847,  at  which  time  the  slaves  were  given  to  her  by 
her  father,  to  whom  they  still  belonged. 

Upon  a  careful  examination  of  the  testimony  on 
the  subject  we  have  come  to  the  conclusion  that  no 
gift  was  made  of  the  slave  at  the  time  she  originally 
went  into  the  possession  of  Jennings,  but  she  was 
merely  loaned  to  his  wife  by  her  father,  and  that  the 
possession  of  her  continued  under  that  loan  until 
February,  1847,  when  she  and  her  children  were  giv- 
en to  Mrs.  Jennings  by  her  father. 

It  is  however  contended  that  as  the  possession  of 
Jennings  commenced  prior  to  the  passage  of  the  act 
of  1846,  and  continued  subsequently  until  five  years 
had  elapsed,  that  the  slaves  thereby  became  liable 
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Whkeler,  &c. 

V8. 

Jennings,  &c. 


1.  Slaves  ac- 
quired by  the 
wife  since  the 
passage  of  the 
act  of  February, 
1846,  are  not  li- 
able for  the 
debts  of  the  hus- 
band, and  the 
husband's  pos- 
session of  them 
for  five  years 
will  not  render 
them  liable  for 
his  debts. 


2.  Where  the 
possession  of 
slaves  was  ac- 
quired from  the 
father  of  the 
wife,  by  the  hus- 
band on  loan  be- 
fore the  passage 
of  the  act  of 
1846,  and  given 
to  the  wife  after 
the  passage  of 
the  said  act  be- 
fore the  husband 
had  five  years 
possession,  they 
were  not  liable 
for  his  debts. 
The  possession, 
after  the  gift, 
was  in  right  of 
the  wife. 


for  the  payment  of  his  debts,  notwithstandiDg  the 
possession  may  have  originally  commenced  under  a 
loan,  and  the  gift  to  his  wife  may  have  been  made 
before  the  possession  under  the  loan  had  been  con- 
tinued five  years. 

Slaves  acquired  by  the  wife  since  the  passage  of 
the  act  of  February,  1846,  are  not  liable  for  the  hus- 
band's debts ;  they  cannot  be  rendered  liable  there- 
for by  the  husband's  possession  of  them  for  five 
years ;  the  possession,  in  such  a  case,  is  consistent 
with  the  right  of  the  wife  to  the  property  ;  it  is  where 
the  law  places  it,  and  it  would  be  an  anomaly  to  per- 
mit a  possession  which  is  not  only  sanctioned  by  law, 
but  actually  acquired  under  its  operation,  to  have  the 
eflect  to  divest  the  right  of  the  wife,  and  to  subject 
the  property  to  the  payment  of  the  husband's  debts. 
It  would  be  wholly  inconsistent  with  the  intention  of 
the  legislature,  and  virtually  defeat  the  object  which 
the  passage  of  the  act  was  designed  to   accomplish. 

Should  then  the  fact  that  the  possession  was  orig- 
inally acquired  under  a  loan,  and  was  commenced 
before  the  passage  of  the  act  of  1846,  render  the 
slaves  liable  for  the  husband's  debts,  when  the  pos- 
session had  been  continued  five  years,  although  they 
had  been  given  to  the  wife  after  the  passage  of  that 
act,  and  before  the  expiration  of  the  five  years  ? 
We  think  it  should  not.  When  the  gift  was  made 
the  title  to  the  slaves  vested  in  the  wife,  and  the  pos* 
session  was  subsequently  contmucd  under  her  tide. 
The  slaves,  at  the  time  of  the  gift,  were  not  liable  for 
the  debts  of  the  husband,  and  any  subsequent  pos- 
session by  him  did  not  render  them  liable,  because 
the  possession  was  not  continued  under  the  loan  but 
under  the  title  of  the  wife. 

It  has  been  argued  that  the  creditors  of  the  hus- 
band were  not  apprised  that  the  loan  had  been 
changed  into  a  gift,  the  act  being  of  a  private  nature 
not  evidenced  by  a  deed  of  record;  that  the  posses* 
sioD  of  the  slaves  by  the  husband  gave  him  a  delu« 
sive  credit,  and  therefore  both  the  safety  of  creditors 
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and  the  policy  of  the  laws  require  the  subjection  of 
the  slaves  to  the  payment  of  the  debts  of  the  hus« 
band. 

The  act  of  1846  exempts  slaves  which  maybe  giv- 
en to  the  wife  from  liability  for  her  husband's  debts, 
whether  the  gift  be  oral  or  by  deed.  The  fact,  then, 
that  the  gift  in  this  case  was  not  evidenced  by  a  deed 
of  record,  cannot  alter  the  law  on  the  subject.  And 
w^ith  respect  to  the  credit  which  the  possession  of  the 
staves  was  calculated  to  give  to  the  husband,  it  may 
be  remarked  that  the  same  delusion  may  exist  where 
the  slaves  have  come  into  the  possession  of  the  hus- 
band since  the  passage  of  the  act,  under  a  gift  to  the 
i?rife,  as  such  possession  may  to  some  extent  give  him 
a  delusive  credit;  but  that  cannot  be  permitted  to 
affect  the  rights  of  the  wife.  The  passage  of  this 
^act  renders  it  n^ecessary  that  persons  dealing  with  the 
husband  shall,  before  they  give  him  credit  in  conse- 
quence of  his  having  slaves  in  his  possession,  insti- 
tute an  inquiry  into  the  nature  of  the  title,  and  the 
character  of  the  possession.  By  the  law  now  exist- 
ing, the  possession  of  the  husband  is  not  even  prima 
facie  evidence  of  the  title  in  himself,  so  far  as  the 
rights  of  the  wife  may  be  affected  by  it. 

The  motion  to  quash  the  sale  of  the  real  estate 
was  properly  overruled.  It  did  not  certainly  appear 
that  it  could  be  sold  for  a  better  price,  or  that  any 
Talid  reason  existed  for  ordering  a  re-sale  of  the  pro- 
perty. 

Wherefore,  the  judgment  is  affirmed. 


JncNiNas,  fto. 

3.  The  act  of 
1846  does  no^ 
require  a  gift  of. 
elaves  to  a  feme 
etmeri  to  be  er- 
idenced  by  deed 
of  record;  a  ver- 
bal gift  is  as  ef- 
fectual as  a  deed 
of  record. 


VOL.   XVI. 


31 
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BuBOH  k  Wm 

OS. 
BsMUMMDOKi 

Case  22.  Burch  and  Wife,  &G.  vs.  Breckinridge,  &c. 

Pr.  £a.  APPBAL  FROM  HENDEBSON  CIRCUIT. 

1.  TlM  act  of  1796,  Bobjecting  tns%  estates  to  the  payment  of  the  debts 

of  the  cestui  qui  tru$t,  has  no  appUeataon  to  the  separate  esiats  of 
a  feme  covert, 

2.  As  a  general  rule  a  feme  anert  cannot,  according  to  the  oommoD 

law,  contract  as  a  feme  sob,  nor  as  each  sue  or  be  sued.  Coerti  of 
equity  acting  upon  this  principle,  haYC  held  that  a  fem^  covert  eu* 
not  bind  herself  personally,  nor  bind  her  separate  estate  by  ber 
general  personal  engagements.  (2  Roper,  tide  page  235;  10  B. 
Mtmroe^  320.) 

3.  A  feme  covert  ma^  charge  her  separate  estate  whenever  she  thinks 

proper  to  do  so.  This  intention  must  be  manifest.  It  is  not 
sufficient  that  she  create  debts.  There  must  be  an  agreement  ex- 
press or  implied  to  charge  her  separate  estate. 

4.  Tlie  execution  of  a  note,  or  endorsement  of  a  bill  of  exchange,  bas 

been  regarded  as  manifesting  an  intention  by  a /cm^  coimri  to 
charge  her  separate  estate.  (7  B.  Monroe,  293;  13  lb.,  384.) 
6.  Land,  the  separate  property  of  a  feme  covert,  cannot  be  made  liable 
to  satisfy  debts  created  by  verbal  coutraots.  She  cannot  alien  by 
parol,  nor  can  she  charge  it  by  parol  contract,  (3  AHano,  379,)  oth- 
erwise in  respect  to  her  personal  estate,  where  the  charge  wUl  be 
limited  by  the  intention  to  charge  it. 

6.  The  trustee  holding  the  title  to  the  separate  estate  of  the  wife,  can- 

not charge  the  same  with  her  debts— her  consent  is  indispeasible. 

7.  Where  infants  appear  in  court  on  their  own  petition  to  be  made  par- 

ties, process  is  not  necessary;  that  the  court  appointed  a  guardian 
md  UUm  to  answer,  was  sufficient. 

On  the  19th  day  of  October,  1841,  Alex.  M.  Bureh 
conveyed  to  James  K.  Burch  certain  slaves  and  other 
property  in  trust  for  the  benefit  of  his  wife,  Elizabeth 
M.  Burch,  during  her  life,  with  remainder  to  the 
children  of  said  Alex.  M.  and  Elizabeth  M.  Burch. 
The  deed  of  trust  was  duly  recorded  in  the  county 
court  clerk's  office  of  Fayette.  All  the  property  spe- 
cified in  the  deed  of  trust  belonged  to  Elizabeth  M. 
Burch  before  the  marriage.  In  1848,  by  a  decree  of 
the  Fayette  circuit  court,  James  P.  Breckinridge  was 
appointed  trustee  in  the  place  of  James  K.  Burch, 
who  declined  farther  to  act.  Debts  to  a  eonsidera- 
ble  amount  were  contracted  by  Mrs.  E.  M*  Burch  for 
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the  support  of  herself  and  family,  and  Breckinridge,  Bnca  &  Wm 
the  trasrtee,  had  made  considerable  advancements  to  Beboiiwdgb, 
her.     In  1849  he  filed  his  bill  in  the  Henderson  cir-  ^' 

cait  court  where  all  the  parties  lived,  asking  a  settle- 
ment of  his  accounts  as  trustee,  and  the  payment  of 
the  debts  contracted  by  Mrs.  Burch  for  the  support  of 
herself  and  family ;  and  that  a  sufficiency  of  the 
tirust  property  be  sold  to  pay  the  debts,  and  that  an- 
other trustee  be  appointed.  Various  persons,  claim- 
ing to  have  demands  against  Mrs.  Burch,  were  made 
parties,  who  set  up  claims ;  and  the  infant  children 
of  A.  M.  and  E.  M.  Burch  were  also  made  parties 
at  the  intittLtice  of  their  father  as  their  next  friend. 
The  circuit  court  on  final  hearing  removed  the  trus- 
tee, and  decreed  that  the  various  claims  set  up 
against  the  trust  estate  (amounting  to  about  $4,000) 
be  paid,  and  that  the  life  estate  of  Mrs.  Burch  in  so 
many  of  the  slaves  as  should  be  necessary  to  pay  the 
demands  should  be  sold,  and  the  proceeds  applied  to 
that  purpose ;  and  that  the  purchaser  be  required  to 
give  bond  to  A.  M.  Burch  and  Helen  M.  Burch,  the 
two  infant  children,  to  surrender  the  slaves,  if  living, 
upon  the  death  of  £.  M.  Burch,  and  in  the  mean  time 
not  to  remove  them  out  of  the  state. 

From  that  decree  Burch  and  wife,  and  the  heirs, 
have  appealed  to  this  court. 

James  Harian  for  appellants—^ 

Relied  upon  the  following  grounds  for  the  reversal 
of  the  decree : 

1 .  The  proper  parties  were  not  before  the  court. 
James  K.  Burch,  in  whom  the  legal  title  in  the  pro- 
perty was  vested  by  the  deed  of  trust  of  the  10th  of 
October,  1841,  was  a  necessary  and  indispensable 
party  to  the  suit. 

2.  The  children  of  the  appellants  (Alexander  M* 
and  Helen  M.)  were  not  properly  before  the  court. 
Neither  of  them  was  served  with  process ;  nor  was 
any  order  made  appointing  a  guardian  ad  litem  to  de- 
fend for  them ;  nor  was  any  time  given  them  after 
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BuRCH  &  Wire  they  arrived  at  full  age  to  show  cause  against  the  de" 
Bmckinridgs,    cree.     (2  Marshall,  235 ;  3  Marshall,  143 ;  4  /.  /.  Mar^ 
^'  shaU,  5G7 ;  1  Dana,  369.) 

3.  The  exceptions  of  the  appellants  to  the  report 
of  commissioner  Rankin,  should  have  been  sustain'' 
ed  by  the  circuit  court. 

4.  The  court  erred  in  rendering  SLjoirU  decree 
against  the  husband  and  wife  for  the  supposed  debts 
of  the  latter.  No  decree  should  have  been  rendered 
against  the  husband. 

5.  The  decree  subjecting  the  trust  property  to  the 
payment  of  either  of  the  claims  set  up  against  it  i» 
erroneous.  If  the  trust  property  were  liable,  tbat 
liability  could  only  extend  to  the  unappropriated 
profits. 

6.  The  court  had  no  power  to  render  a  decree  ex- 
ceeding the  annual  profits  of  the  trust  property. 

7.  The  rights  of  those  entitled  in  remainder  were 
not  properly  secured  by  the  decree. 

8.  The  court  erred  in  decre«ing  that  the  property, 
to-wit,  the  life  estate  of  Mrs.  Burch,  should  be 
sold  in  satisfaction  of  the  claims  set  forth  in  the 
pleadings. 

9.  The  decree  is  for  more  than  the  evidence  au- 
thorized, admitting  the  complainants  were  entitled 
to  a  decree  for  any  amount. 

10.  The  same  grounds  are  relied  upon  fcr^the  re- 
versal of  the  decree  upon  the  writ  of  error  prosecQ- 
ted  in  the  names  of  Alexander  M.  Burch,  the  young:- 
er,  and  Helen  M.  Burch,  children  of  the  appellants. 

L.  W.  PoweU  for  appellees — 

1.  It  is  contended  by  appellants  that  James  K. 
Burch,  the  first  trustee,  was  a  necessary  party.  He 
had  no  interest  in  the  controversy.  The  only  inter- 
est he  ever  had  was  as  trustee ;  from  that  he  had 
been  removed  by  the  chancellor,  who  had  ample 
power  to  do  so.  And  by  his  removal  and  the  ap- 
pointment of  another  trustee  to  carry  into  eflfect  the 
trust,  the  title  to  all  the  property  passed  to  the  se- 
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tsond  trustee.  (See  HUl  on  TrusUes.p.  11.)  The  ap-  Bo»ch  A  Wwi 
pointment  was  made  in  accordance  with  an  express  Briokinudoi, 
pro\n8ion  in  the  deed  of  trust,  that  **in  case  of  the  ^' 

<]eath  of  the  trtistee,  or  his  inability  to  act,  the  Fay- 
ette chancery  court  shall  have  power  to  appoint  a 
new  trustee,  who  shall  have  the  powers,  rights  and 
titles  vested  in  the  said  James  K.  Burch."  The  re- 
cord shows  the  appointment  of  J.  P.  Breclcinridge. 
it  is  so  alleged  in  the  bill,  and  admitted  in  the  an- 
swer. 

2.  It  is  also  contended  that  the  infant  children 
were  not  regularly  before  the  court.  They,  by  their 
father  as  next  friend,  filed  their  petition  to  be  admit- 
ted as  parties — they  were  made  parties  by  the  ord^ 
of  the  court.  It  was  .not  necessary  that  process 
should  issue  against  them  in  such  a  state  of  case 
— (see  GashwiUer*s  heirs  w.  McHvoy^  1  Marshall^  85) — 
a  guardian  ad  litem  was  appointed  ibr  them. 

The  decree  was  properly  rendered  against  A.  M. 
Burch  and  wife.  His  iaterest  is  only  affected  so  far 
as  he  might  have  a  benefit  from  the  life  estate  of  his 
vrife  in  the  property.  The  interest  of  the  children  to 
the  remainder  is  well  protected  by  the  bond  required 
by  the  decree  of  the  court.  They  have  no  interest 
in  the  property  until  the  death  of  their  mother,  and 
it  was  therefore  erroneous  to  give  them  day  after 
their  arrival  of  full  age  to  show  cause  against  the 
decree.  There  is  no  decree  against  them  or  their  in- 
terest. 

3.  The  circuit  court  did  not  err  in  decreeing  satis- 
faction of  the  debts  by  a  sale  of  the  interest  of  Mrs. 
Burch  in  the  trust  property.  The  debts  were  con- 
tracted by  Mrs.  Burch  for  the  benefit  of  herself  and 
family,  and  it  was  understood  by  her,  and  those  who 
credited  her,  that  the  credit  was  given  upon  the  faith 
of  the  trust  property;  that  A.  M.  Burch,  the  husband, 
was  insolvent,  and  that  she  had  no  other  estate  but 
that  held  in  trust. 

The  statute  of  1796  makes  the  interest  of  the  cestui 
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BiTRCH  k  WiFi  yrn*  try^i  liable  for  debts  as  estates  held  in  fee.    {Stat. 

BftEOKINRIOOB,     LaUf  443.) 

*^'  It  would  require  an  unreasouable  length  of  time  to 

pay  the  debts,  amounting  to  about  $4,000,  ont  of  the 
hire  of  the  slaves,  which  would  not  exceed  $600  a 
year,  and  by  the  death  of  some  of  the  most  valuable 
of  the  slaves,  or  the  early  death  of  the  tenant  for 
life,  payment  might  be  wholly  defeated.  We  insist 
on  an  affirmance. 

January  10.  Judge  SiMpaoir  delirered  the  opinion  of  (he  Court. 

.^L  "^u.  "^  ^'  The  act  of  1796,  subjecting  estates  held  in  trust  to 

tnut  estates  to  the  payment  of  debts,  has  no  application  in  a  case  of 

SeiSte  of*the  ttiskind.     The  deed  vests  in  the  wife  a  separate  es- 

tnbd  qui  tnut,  tote,  which  belongTs  to  her,  exclusive  of  her  husband, 

tion  to  tti?s^-  And  which  in  many  respects  is  entirely  dissimilar  to 

^^^  ^^^^^  estates  that  are  held  in  trust.     {Sharp  vs.  Wick- 
hffe,  3  Littea,  12.) 

As  a  fireneral  rule,  a  married  woman  cannot,  ac- 

9.  As  a  gen-  cording  to  the  common  law,  contract  as  a  feme  sole, 

cwerT  *can^  '^or  ^s  such  sue  or  be  sued.     That  being  the  legal 

SSS^mdn^  *^law^  rule.  Courts  of  equity   acting  in   conformity  with  it, 

contract    as  a  have  held  that  the   wife  cannot  bind  herself  person- 

sTCh  mS  or'be  ally?  "or  bind  her  separate  estate,  by  her  general  pcr- 

•ned.  Courts  of  sonal  engagements.     If,  therefore,  the  wife  contracts 

on  this  prinmple  debts  generally,  widiout  doing  any  act  indicating  an 

^^fim^^e^ri  ^^^^^^^^^   specifically  to  charge  her  separate  estate 

cannot  bind  her-  with  the  payment  of  them,  a  court  of  equity  will  not 

nor  ^IndT  her  direct  an  application  of  such  estate  to  be  made  for 

r'^'her*  ^^^  that  purpose.     {2  Roper,  side  page,  235;  Coleman  vs. 

personal  eng^e  WooUey's  ex^r,  10  B.  Mm.,  320.) 

^°**^Jg^  J^  Courts  of  equity,  however,  as  a  consequence  of  the 

336;  lOB.MoA.,   doctrine  established  by  them,  that  a  married  woman 
330.) 

A  femM        ™*y  have  and  enjoy  separate  estate,  enable  her  to 

•n  may  charge  deal  with  it,  and  to  alien  or  incumber  it,  when  she 

tato**^whenever  ^^^^^  ^^  intention  so  to  dispose  of  it,  but  that  inten- 

she  thinks  pro-  tion  must  be  manifested  by  her,  otherwise  her  sepa- 

TOs   intention  ^**®  estate  will  not  be  held  liable.     Its  liability  for 

miut  be  mani-   ^er  debts  does  not  arise  out  of  their  creation  merely, 
fest     It  18  not 
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but  out  of  an  agreement  by  her,  either  express  or 
implied,  that  it  shall  be  liable  for  their  payment. 

It  has  been  held  by  this  court,  that  the  execution 
by  a  fetne  covert  of  a  bond  or  a  promissory  note,  or 
the  endorsement  by  her  of  a  bill  of  exchange,  should 
be  regarded  as  a  sufficient  indication  of  her  intention 
to  charge  her  separate  property  with  the  payment  of 
the  debt.  In  such  cases,  although  no  reference  be 
made  to  her  separate  estate,  the  execution  of  the  se- 
curity is  deemed  to  be  an  implied  agreement  on  her 
part  that  it  shall  be  liable  for  the  demand.  {Jarman, 
4^.,  vs.  Wilkerson,  7  B.  Max.,  293 ;  Bdl  ^  Terry  vs. 
KeUar,  13  B.  Mm.,  384.) 

The  extent  to  which  her  separate  property  may  be 
subjected  to  the  demands  of  creditors,  claiming  un- 
der parol  agreements,  has  not  been  determined  by 
this  court.  So  far  as  the  separate  property  consists 
of  land,  it  cannot  be  made  liable  by  a  Tcrbal  con- 
tract. The  wife  cannot  alien  or  dispose  of  her  real 
estate  except  by  a  written  agreement,  and  as  a 
charge  upon  it  for  the  payment  of  debts  operates  as 
a  disposition  of  it  pro  tanto^  it  can  only  be  created  by 
a  contract  in  writing.  {Clark  vs.  Miller ,  2Atk.j  379.) 
But  with  respect  to  her  other  separate  estate,  consist- 
ing of  personalty  and  slaves,  where  she  has  verbally 
agreed  that  part  of  it  shall  be  appropriated  to  the 
payment  of  a  debt  which  she  is  about  to  create,  there 
Bcems  to  be  no  good  reason  why  this  agreement 
should  not  be  regarded  as  constituting  a  charge  upon 
it.  Where,  however,  a  verbal  agreement  is  made, 
without  any  reference  to  her  separate  estate,  then  it 
will  not  be  bound,  unless  the  circumstances  are  suffi- 
cient to  prove  that,  in  fact,  the  understanding  be* 
tween  her  and  the  person  with  whom  she  has  con^ 
tracted,  was  that  it  should  be  liable.  But  where 
there  is  no  express  agreement,  and  one  arises  only 
by  implication,  a  court  of  equity  will  not  allow  such 
implied  agreement  to  extend  to  any  except  that  part 
of  the  estate  which,  it  may  be  inferred  from  the  cir- 
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BuMB  k  WiFi  cumstances,  the  wife  intended  to  charge  with  the 
Brbokinrxogx,     payment  of  the  debt. 

^^'  Now,  applying  these  principles  to  the  demands  as- 

6.  The  tniB-  serted  in  the  present  suit,  and  the  right  of  the  credit- 
title  to  ^isep-  ors  to  any  relief  is  very  questionable.  No  express 
wate;  estate  of  agreement  by  the  wife  to  charge  her  separate  estate 
charge  the  same  for  the  payment  of  these  debts,  was  either  alleged  or 
h(w'consent**i8  Proved.  The  mere  fact  that  they  were  contracted 
Indispensable,  by  her,  does  not,  as  we  have  seen,  render  her  sqxn-ate 
estate  liable  for  their  payment.  Were  they,  then, 
contracted  under  such  circumstances  as  will  justify 
the  presumption  that  the  contracting  parties  under- 
stood that  they  were  to  be  a  charge  upon  her  sepa- 
rate property?  The  wife  did  not,  when  the  debts 
were  created,  live  apart  from  her  husband,  nor  is  it 
shown  that  he  was  insolvent.  The  only  circumstance 
from  which  it  can  be  inferred  that  an  understanding 
existed,  both  on  her  part  and  the  part  of  the  creditors, 
that  the  debts  were  to  some  extent  to  be  a  charge 
upon  her  separate  estate  is,  that  the  accounts  were 
created  in  the  name  of  the  trustee,  as  may  be  pre- 
sumed with  her  knowledge  and  consent,  inasmuch  as 
she  executed  receipts  to  him  for  some  debts  which 
had  been  created  in  the  same  manner,  and  had  been 
paid  by  him.  The  agreement  of  the  trustee  that  her 
separate  property  should  be  liable  for  the  debts,  can- 
not create  any  charge  upon  it.  Her  own  contract  is 
indispensably  necessary  for  this  purpose,  and  such  a 
contract  on  her  part  can  only  be  implied  in  this  case 
from  the  fact  that  she  knew  her  creditors  looked  to 
her  separate  property  for  the  payment  of  their  debts, 
and  with  this  knowledge  continued  to  deal  with  them, 
and  permitted  her  trustee  to  pay  the  debts  thus  con- 
tracted by  her,  out  of  her  estate.  On  this  ground, 
we  think  her  separate  estate  should  be  chargeable 
with  the  payment  of  these  debts. 

But  the  question  still  arises  as  to  how  far  a  court 
of  equity  will  extend  this  implied  agreement  by  her, 
that  her  separate  estate  should  be  liable  for  the  pay- 
ment of  these  debts.    They  were  all  created  merely 
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for  the  current  expenditures  of  the  family ;  none  of  Bcjrch  &  Wife 
them  arose  out  of  a  contract  for  the  purchase  of  land  Brecxinbidgx, 
or  slaves,  or  for  any  property  but  such  as  would  be  ^^' 

consumed  in  the  use.  It  cannot  be  presumed,  in  the 
absence  of  any  express  agreement  to  that  effect,  and 
iKTithout  the  execution  of  a  security  in  writing,  that 
she  intended  to  create  a  charge  on  the  principal  of 
her  estate,  and  subject  it  to  sale  for  the  payment  of 
store  accounts  and  other  current  family  expenditures. 
The  only  reasonable  and  legitimate  presumption  is 
that  she  intended  the  profits  of  her  estate  to  defray 
her  current  expenses,  and  a  court  of  equity  should 
not  carry  the  implication  against  her  to  any  greater 
extent.  If  parties  deal  with  a  married  woman,  with- 
out any  express  contract  in  reference  to  her  separate 
property,  they  have  no  reason  to  complain  if,  in  fur- 
nishing her  with  articles  for  consumption  merely, 
they  are  restricted  to  the  profits  of  her  estate,  and 
are  not  permitted  to  subject  the  estate  itself  to  sale 
for  the  payment  of  their  demands. 

It  is  true,  that  in  this  case  the  defendant  has  been 
improvident,  having  in  less  than  two  years  incurred 
a  debt  of  some  four  thousand  dollars,  when  the  an- 
nual profits  of  her  estate  did  not  probably  exceed 
some  five  or  six  hundred.  But  her  trustee,  instead  of 
checking  this  improvidence  on  her  part,  seems  rather 
to  have  encouraged  it,  by  advancing  her  money,  pay- 
ing off  her  bills,  and  taking  receipts  from  her  for  the 
iwhole  of  it.  From  these  acts  of  his,  she  may  have 
inferred  that  the  profits  of  her  estate  received  by 
him  were  sufiicient  to  meet  all  these  disbursements, 
as  he  only  required  her  to  execute  receipts  to  him  as 
her  trustee,  and  never  intimated  to  her  that  a  sale  of 
any  part  of  her  separate  estate  would  be  necessary 
for  their  payment.  He  clearly  has  no  claim  against 
any  part  of  her  estate  except  the  profits.  It  cannot 
be  presumed  that  by  executing  receipts  to  him  for 
money,  she  intended  to  charge  any  part  of  her  estate 
but  that  which  came  into  his  hands  as  money.  He 
coald  not,  by  the  terms  of  the  trust,  convert  any  part 
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&C. 


BoBOH  k  Wins  of  the  trust  estate  into  money,  except  the  profits.— 
BuccKiNBiDOK,  If  anj  of  the  property  itself  were  sold,  the  proceeds 
were,  by  the  terms  of  the  trust,  to  be  re- invested, 
and  the  property  purchased  was  to  be  subject  to  the 
same  restrictions  and  limitations  that  the  property 
sold  had  been  subject  to.  The  trustee,  to  put  the 
most  charitable  construction  on  his  conduct,  acted 
with  great  indiscretion,  and  without  a  due  regard  to 
his  duty,  in  creating  a  debt  against  his  cestui  qtd  tue^ 
exceeding  very  considerably  the  profits  of  her  estate, 
and  that  in  a  manner  which  was  calculated  to  induce 
her  to  believe  that  he  had  the  money  in  his  handB, 
and  only  wanted  her  receipts  to  show  how  it  had 
been  appropriated.  Under  these  circumstances,  it 
is  equitable  and  just  that  the  payment  of  his  debt 
should  be  postponed,  without  interest,  until  the  debts 
due  to  the  other  creditors  be  jpaid  out  of  the  hires  of 
the  wife's  slaves. 

No  part  of  the  wife's  separate  property,  except 
the  hire  cf  the  slaves,  is  to  be  subjected  to  the  pay- 
ment of  any  of  the  demands  asserted  in  this  suit— 
These  hires  must  be  first  applied  to  the  payment  of 
such  debts,  excluding  that  due  to  the  trustee,  as  was 
contracted  by  the  wife,  or  by  her  order.  For  these 
debts  no  personal  decree  should  be  rendered  against 
the  wife,  but  the  decree  for  their  payment  should  be 
in  rem  against  the  profits  of  her  estate,  the  land  ex- 
cepted. They  should  be  paid  ratably  out  of  the 
annual  profits  until  they  are  discharged ;  and  then 
these  profits  should  be  applied  to  the  payment  of  the 
debt  due  to  the  trustee.  The  profits  of  the  land  are 
not  subjected,  because  a  disposition  of  the  anticipa- 
ted profits  of  real  estate,  is  substantially  a  disposi- 
tion of  the  estate  itself,  during  the  time  that  the  pro- 
fits are  disposed  of,  and  a  contract  to  efiect  that  ob- 
ject must  be  in  writing.  Besides,  in  creating  an  im- 
plied agreement  on  the  part  of  the  wife  to  charge 
the  profits  of  her  separate  estate,  it  ought  not  to  be 
presumed  that  she  intended  to  divest  herself  entirely 
^f  all  means  of  support ;  and  for  this  reason,  also, 
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this  implied  agreement  should  not  be  extended  to  the  BimcH  H  Wife 
profits  of  her  real  estate.  Buokinridgb, 

With  respect  to  the  errors  assigned  by  the  infants  ^^' 

on  the  writ  of  error  sued  out  by  them,  none  of  them  fanta Appear* in 
seem  to  be  available,  except  the  one  relating  to  the  court,  on  their 
merits  of  the  decree.     As  they  were  made  parties  brmade parties, 
upon  their  own  petition,  they  were  in  court,  and  the  procew  «   not 
service  of  process  upon  them  was  unnecessary.     A  the    court   ap- 
guardian  ad  litem  was   appointed  for  them  by  the  5un ad 'iiumt^ 
court,  and  their  answer  was  filed  by  htm.    If  it  had  answer,  was  suf- 
been  proper  to  decree  a  sale  of  their  mother's  life 
estate  in  the  slaves,  their  interest  in  remainder  was 
as  well  guarded  and  secured  by  the  decree  as  it 
could  be,  and  they  were  not  prejudiced  by  the  omis- 
sion to  give  day  to   show  cause  against  it.     But  a 
sale  of  the  life  estate  was  more  prejudicial  to  them 
than  the  annual  hiring  of  the  slaves  would  be,  be- 
cause their  estate  in  remainder  will  be  in  less  jeopar- 
dy, and  be  subjected  to  less  hazard,  from  the  latter, 
than  it  would  be  from  the  former  mode  of  subjecting 
it  to  the  payment  of  these  debts.     The  purchaser  of 
the  life  estate  might  remove  the  slaves  to  parts  un- 
known, and  he  and  his  security  in  the  bond,  which 
he  was  required  to  execute  to  have  them  forthcom- 
ing, might  both  become  insolvent  before  the  expira- 
tion of  the  life  estate.     This  hazard  will  not  be  in- 
curred when  the  slaves  are  only  hired  by  the  year, 
BO  that  the  decree,  as  rendered,  was  pr^udicial  to 
the  children,  as  well  as  to  their  mother. 

As  the  ^ife  has  the  right  to  sell  her  estate  for  life 
in  any  of  her  separate  property,  she  may  do  so  if  she 
thinks  proper,  for  the  purpose  of  creating  in  that  way 
a  fund  for  the  payment  of  these  liabilities,  instead 
of  having  them  discharged  in  the  manner  pointed 
out  in  this  opinion. 

Wherefore,  the  decree  is  reversed  upon  the  ap- 
peal taken  by  the  husband  and  wife,  and  also  upon 
the  writ  of  error  prosecpted  by  the  children,  and 
cause  remanded  with  directions  to  ascertain  what 
amount  of  the  debts  sued  for  were  contracted  by  tli« 
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^■»Ai>,  Col-  wife,  or  by  h«r  order,  and  for  further  proceedings  and 

LARD  &  HUQHU  J  ./.  ..,,.  .. 

M.  decree  in  conformity  with  tins  opinion. 

Williamson. 


<3«m93. 


FR.E«. 


Smead,  CoUard  &  Hughes  vs.  Williamson. 

APPEAL  FROM  KENTON  CIRCUrT. 

1.  One  having  an  interest  both  for  plaintiff  and  defendant,  bat  wl 
tntereat  preponderates  on  one  side,  is  not  a  oompetent  witness  ftr 
that  party  on  whose  side  his  interest  is  greatest;  nor  is  his  wile. 
The  rule  is  genera],  almost  without  exception,  that  a  vendor  is  % 
competent  witness  for  his  vendee,  but  incompetent  for  a  creditor 
•of  -such  vendor,  who  levies  iipon  property,  to  prove  fraud  in  the 
tcansfer. 

^.  Where  there  has  been  a  fraudulent  sale  made  with  the  intent  of  ut- 
curing  to  the  vendor  a  future  interest  in  the  property,  and  the  sale 
is  for  less  ^an  llie  value  of  the  property,  the  chancellor  will  ael 
aside  such  sale,  and  subject  the  property  to  the  payment  of  debli 
due  to  judgment  creditors. 

The  facts  of  the  case  are  stated  in  the  opinion  of 
the  court.     Rep. 

J.  W.  Stevenson  for  appellants — 

The  first  question  presented  in  thisrecord  is,  wheth- 
er the  Circuit  Court  «rred  in  the  exclusion  of  the  de- 
positions of  Myers  and  wife?  Their  testimoiry,  if 
admissible,  clearly  and  abundantly  establishes  the 
fraud  in  the  sale  of  the  attached  boats,  by  Myers  to 
Williamson.  The  competency  of  Mrs.  Myers  rests 
upon  the  competency  of  her  husband.  We  main- 
tain that  Myers  was  a  competent  witness,  and  that 
his  deposition,  with  that  of  his  wife,  were  erroneous- 
ly excluded. 

1.  An  equipoise  of  interest  %etween  plaintiffs  and 
defendants,  on  the  part  of  a  witness,  renders  hin& 
competent.  {Wright  vs.  Nichols^  \st  Biftft,  299:  Dfrng'^ 
las  vs.  Holbert,  7  /.  /.  Marshall,  2;  Berne  nt  vs.  McGa-- 
ren,  1  Ben  Monroe,  296;  Ijfler  vs.  Trabue,  8  Ben  Mm- 
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roe,  308;  Van  Meter  vs.  McFadden,  8  Ben  Monroe^  489;      ^^^'S^^ 
Adams  vs.  Gardiner,  13  Ben  M(mroe,202.)  m. 

That  Myers  was  clearly  responsible  on  his  bill  of  WiLUAMaow. 
sale,  if  made  in  good  faith,  for  the  title  of  the  boats, 
ia  clearly  shown  by  the  instrument  itself.  There  is 
an  express  warranty  from  all  incumbrances;  and  if 
this  responsibility  exists,  it  is  admitted  that  his  inter- 
est is  balancedr  The  opinion  of  the  Circuit  Judge 
assumes,  however,  that  the  sale,  as  between  Myers 
and  Williamson,  was  made  to  defraud  the  creditors 
of  Myers;  and  that,  consequently,  Myers  wauld  not 
be  responsible  on  his  warranty  to  Williamson;  and 
his  interest,  therefore,  was  not  balanced.  We  admit, 
that  decisions  are  to  be  found,  going  to  the  extent, 
that  a  fraudulent  vendee  cannot  recover  back  the 
consideration  money  mentioned  in  a  fraudulent  deed. 
Such  was  the  case  of  Surlott  vs.  Beddow,  3  Monroe^ 
109,  so  confidently  relied  on  by  the  Court  below. 
We  deny,  however,  that  this  or  similar  decisions,  are 
decisive  of  the  question  of  the  competency  of  My- 
ers; and  if  they  were,  the  whole  current  of  modern 
authority  have  overruled  them,  and  permitted  a 
fraudulent  vendor  always  to  testify  as  between  his 
vendee  and  attaching  creditors. 

In  the  case  of  Findley  vs.  Cociey,  1  Blackford  i{., 
263,  it  was  held,  that  the  vendee  of  real  estate  can 
not  object  to  the  payment  of  a  note  for  the  purchase 
money,  upon  the  ground,  that  the  conveyance  had 
been  made  to  defraud  creditors.  "Such  a  convey- 
ance, (says  Judge  Blackford,  in  delivering  the  opin- 
ion of  the  Court,)  though  liable  to  be  objected  to  by 
creditors,  is  not  absolutely  void,  either  at  common 
selves."  So,  too,  in  the  case  of  Surlott  vs.  Beddavo, 
law  or  by  statute;  it  is  valid  as  to  the  parties  them- 
already  cited.  Surlott  was  allowed  to  recover  back 
all  the  money  advanced  by  him  for  Beddow,  under 
the  fraudulent  arrangement  made  between  them  to 
defeat  Beddow's  creditors;  and  to  that  e&tent,  this 
case  established  a  liability  on  the  part  of  a  fraud- 
ulent vendor  to  his  vendee.     So,  too,  in  BUridge  vs. 
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Sm«ad,Col.      Wadleiffh,  12  Maine,  871.     The  Court  eay,  "Though, 
LAID  k  Hooim  1        ,  r  .  i_  11    1 

M.  as  a  general  rule,  a  vendor  can  not  be   called  as  a 

WiiAiAneow.  witness  for  his  vendee,  to  sustain  his  title,  when  that 
title  is  called  in  question,  yet  he  may  be  in  cases 
where  his  interest  is  balanced.  As  where  goods  are 
attached  as  the  property  of  the  witness,  and  replev- 
ied by  his  vendee.  If  the  vendee  prevails,  his  war- 
ranty, express  or  implied,  is  satisfied;  if  the  creditor 
prevails,  the  value  of  the  goods  is  applied  to  witness* 
debts."  In  a  still  later  case,  from  the  same  Court, 
(Cutter  vs.  Copeland,  18  Maine,  127,)  the  precise  ques- 
tion of  competency,  in  a  case  in  all  respects  like  this, 
was  sustained.  The  Court  hold,  "That  where  the 
question  is,  whether  it  shall  be  subject  to  the  attach- 
ment or  seizure  of  a  creditor  of  a  vendor,  upon  the 
GROUND  THAT  THE  SALE  WAS  FRAUD0LEirr,  the  interest  of 

the  DEBTOR  OR    VENDOR  IS  RALANCKD,    and  hc    IS  A  COMPB-' 
TENT  WITNESS  FOR  HIS  VENDOR  OR  ASSIGNEE." 

In  support  of  this  decision,  see  Moulton  vs.  MauitoTiy 
1  S/teple^y  110;  Brown  vs.  Marsh,  8  Vermont,  810-12; 
McKay  vs.  TreadweU,  8  Texa^,  176.  So,  too,  a  ven- 
dor of  a  horse  is  a  competent  witness  between  the 
buyer  and  an  attaching  officer,  on  the  question  wheth- 
er the  sale  was  fraudulent  against  creditors,  his  in- 
terest being  balanced.  Ward  vs.  Chase,  35  Maine, 
(5  Red.,)  615. 

A  similar  question  has  also  been  decided  by  this 
Court,  in  Senior  vs.  Smithers'  Heirs,  1  lAttdl,  111. 
The  facts  of  that  case  were,  that  Smithers'  heirs  sued 
Baylor  for  a  slave,  which  Baylor  had  purchased  un- 
der an  execution  against  Shirley.  Shirley  was  of*- 
fered  as  a  witness  to  prove  how  he  held  the  girl  un- 
der the  ancestor  of  the  plaintiffs.  An  attempt  was 
made  on  the  trial,  to  prove  a  fraudulent  and  collusive 
combination  between  the  ancestor  of  the  plaintiffs, 
and  the  witness  and  defendant  in  the  execution, 
(Shirley,)  and  it  was  contended,  that  Shirley  was  an 
incompetent  witness  to  prove  the  alleged  fraud,  and 
ought  to  have  been  excluded.  The  Court  say,  "That 
the  assumed  argument  assumes  an   objection  which 
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goes  to  the  credit  and  not  to  the  competency  of  Shir-     Swad,  Coi.- 
ley.     A  particeps  criminis  has   always  been  held   a  m. 

competent  witness;  and  by  the  Supreme  Court  of  ^'luamsok. 
New  York,  a  defendant  in  an  execution  was  held 
competent  to  disprove  fraud,  alleged  to  have  been 
committed  by  him,  on  the  sale  and  conveyance  of 
property  taken  and  sold  to  satisfy  an  execution 
which  issued  against  his  estate."     (6  JohTtson,  135.) 

''The  contest  in  that  case  was  between  the  vendee 
of  the  witness,  and  the  purchaser  under  execution; 
and  before  the  witness  was  introduced,  his  interest 
vras  released  by  the  vendee;  whereas,  in  the  present 
case,  there  was  no  such  release  to  Shirley;  but  we 
have  seen  that  Shirley  can  have  no  interest  in  the 
event  of  the  suit;  and  the  case  cited  shows,  if  he  have 
no  interest,  he  is  competent." 

The  facts  of  that  case  greatly  resemble  this.  Shir- 
ley advanced  to  Smithers  a  sum  of  money,  and  took 
an  absolute  bill  of  sale  for  a  slave.  This  slave  is 
sold  on  an  execution  against  Shirley;  and  in  a  con- 
test between  Smithers'  heirs  against  the  execution 
parchaser,  Shirley  is  decided  to  be  competent.  If 
the  sale  is  declared  to  be  void,  Shirley  will  again 
have  to  pay  Baylor's  debt,  but  he  will  be  entitled  to 
recover  bewk  the  money  paid  to  Smithers;  or,  if  not 
entitled  to  recover  it  back,  on  account  of  his  partic- 
ipation in  the  fraud,  still  he  is  decided  to  be  compe- 
tent. So  again  in  Ragland  vs.  Wickware^  4  /.  /.  Mar* 
shaUy  530,  a  particeps  fraudis  was  held  a  competent 
witness  to  sustain  a  fraudulent  bill  of  sale. 

Waiving,  however.,  entirely  the  depositions  of  My- 
erB  and  wife,  the  decree  of  the  Circuit  Court  cannot 
be  sustained. 

We  confidently  submit,  that  this  Court  has  rarely 
been  invoked  to  examine  a  record  in  which  the  tnrft- 
cia  of  fraud  have  been  more  indelibly  impressed  upon 
any  attempted  sale  of  property,  than  those  which  are 
developed  in  this  transfer  from  Myers  to  Williamson. 

Every  circnmstance,  from  the  inception  to  the  com- 
pletion of  the  alleged  bill  of  sale,  clearly  indicatCi 
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Smead,  Col- 
LAED  &  Hughes 

Williamson. 


that  the  sole  object  of  its  execution  was  to  place 
these  boats  temporarily  beyond  the  reach  of  Myers* 
creditors,  until  the  anticipated  profits  of  the  fall  and 
winter  season  would  enable  him  to  reduce,  if  not  en- 
tirely liquidate,  his  debts.  The  alleged  sale  was 
-whoWy JictitiouSy  as  a  brief  notice  of  some  of  the  facts 
and  circumstances  attending  it,  clearly  and  conclu- 
sively demonstrate. 

1.  The  vendor,  Myers,  was  heavily  oppressed  with 
debt  on  19th  October,  1853,  the  date  of  the  bill  of 
sale  for  these  two  boats.  The  judgments  which  con- 
stitute the  foundation  of  the  present  suit,  were  then 
in  full  force  and  effect.  In  addition  to  these  heavy 
amounts,  there  were  other  heavy  claims  against  My- 
ers. The  deposition  of  one  of  these  creditors  (Isham) 
show  ,that  his  firm  was  becoming  restless  and  uneasy ,^ 
and  that  Myers'  fear  of  attachment  was  well  found- 
ed. 

2.  These  boats  were  sold  at  a  price  and  on  terms 
wholly  inconsistent  with  the  idea  that  the  sale  was 
real.  The  sum  agreed  to  be  paid  by  Williamson  was 
greatly  below  the  true  value  of  the  boats.  It  was 
greatly  less  than  Myers  had  been  ofiered  for  them 
some  months  before.  The  witness,  J.  C.  Riley, 
proves  that  before  any  repaits  were  put  on  the  boats, 
he  ofiered  eighteen  thousand  dollars  for  them.  He 
propased  paying  nine  thousand  dollars  in  cash,  and 
the  'balance  on  short  time,  secured  by  the  endorse- 
ment of  Maltby,  Keys  &  Co.,  a  mercantile  house 
whose  credit  and  character  are  unsurpassed  in  Cin- 
cinnati. The  sum  of  twenty-one  thousand  dollars 
was  then  asked  by  Myers  for  these  boats.  The  proof 
also  shows  that  subsequent  to  this  offer,  repairs  to 
the  amount  of  four  thousand  dollars  were  placed  on 
these  boats  by  Myers.  The  fair  cash  value  of  the 
boats  may  therefore  be  safely  set  down  at  from 
eighteen  to  twenty  thousand  dollars,  at  the  date  of  this 
alleged  transfer. 

3.  They  were  sold  to  a  young,  and  inexperienced 
clerk,  of  limited  means  and  no  credit. 
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4.  The  sale  was  made  upon  a  credit  of  two  years,     Smejo),  Col- 
which  is,  of  itself,  unusual  and  extraordinary.     Not  m. 

a  solitary  witness,  amid  all  the  mass  of  testimony     Wiluaksow. 
contained  in  this  record,  is  enabled  to  cite  a  sale  of 
any  boat  upon  a  credit  anything  like  this. 

5.  Although  the  vendor  was  paying  interest  at  the 
rate  of  ten  per  cent,  upon  many  of  his  debts,  as  the 
judgments  in  this  record  show,  he  mctkes  this  sale  on 
a  credit  of  two  years  without  interest  or  personal  se- 
curity, and  without  retaining  a  lien  on  the  boat  for 

the  purchase  money,  or  any  part  thereof.  t 

6.  The  proof  shows,  that  during  the  entire  summer 
preceding  this  alleged  sale,  the  price  asked  by  the 
vendor  for  these  boats  was  twenty  thousand  dollars. 
{Record^  p,  119,  Jones'^  deposition,) 

7.  Myers  went  down  with  the  boat,  continued  in 
New  Orleans  as  one  of  its  active  agents  in  obtaining 
freights,  after  the  sale,  and  by  his  course  on  the  arri- 
val of  said  steamers  in  New  Orleans  during  the  win- 
ter, showed  that  he  was  still  interested  in  them. 

8.  The  transaction  was  secret,  and  the  note  of 
Williamson  was  not  even  received  by  Myers,  but 
was  left  with  Isham.  To  suppose  that  Myers,  op- 
pressed as  he  was  with  debt,  after  having  declined* 
an  offer  of  eighteen  thousand  dollars  in  cash,  or  its 
equivalent,  for  these  boats,  should  incur  an  addition- 
al expense  of  four  thousand  dollars  in  repairs,  and 
then  sell  them  secretly  on  a  credit  of  two  years,  with^ 
out  interest,  to  a  young,  inexperienced  clerk,  with- 
out credit,  and  of  inconsiderable  means,  would  be  to 
deny  to  him  the  power  of  ratiocination  !  What  con- 
ceivable motive  could  have  induced  Myers  to  bring 
upon  himself  so  ruinous  a  sacrifice  ?  Justice  to  his 
creditors,  not  less  than  common  prudence  to  himself, 
would  seem  to  have  dictated,  that  had  the  sale  been 
real,  some  personal  security  should  have  been  taken 
from  Williamson,  or  at  least  a  lien  have  been  reserv- 
ed upon  the  boats  themselves.  The  record  shows, 
however,  that  not  only  was  thfs  sale  made  to  Wil- 
liamson on   a  credit  of  two  years,  without  security 

VOL.  XVI.        32 
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^**a*h'^*'      and  without  interest,  and  at  a  depreciated  price,  but 
v$.  that  Myers  himself  went  down  on  the  boat,  and  con- 

WiiAiAmow.  tinned,  during  the  entire  winter,  in  New  Orleans,  to 
give  his  personal  attention  and  labor  in  securing 
both  passengers  and  freight  for  the  Yorktown.  To 
increase,  if  possible,  the  improbability  of  anything 
like  reality  in  this  transfer,  and  to  stamp  it  with  its 
true  and  fraudttlent  intent,  although  the  note  of  Wil- 
liamson to  Myers  expresses,  upon  its  face,  that  the 
existing  debts  against  the  steamer  were  to  be  pi^d 
by  him,  and  when  paid  to  be  a  credit  on  his  note ; 
yet  the  proof  shows  that  no  memorandum  of  these 
debts  was  retained,  and  Isham,  with  whom  the  note 
was  left,  and  on  whom  devolved  the  alleged  duty  of 
making  these  credits,  is  unable  to  name  any  creditor 
save  his  own  firm,  or  the  amount  of  any  debt  due  by 
said  boat  and  paid  by  Williamson. 

9.  But  strong  and  striking  as  all  these  badges  of 
fraud  are,  they  are  fortified  and  sealed  with  the  dec- 
laration of  Myers,  (made  before  the  transfer,)  of  his 
dbf'ectf  tmshes,  and  design  in  making  it.     The  deposi- 
tions of  Ames  {Record,  p.  120)  and  Feakins  {Record, 
p.  125)  were  read  without  exception.    Feakins  proves 
that  the  object  of  making  this  transfer  by  Myers,  as 
detailed  to  him,  was  to  enable  him  to  run  the  boats 
and  receive  the  profits,  which  he  anticipated  would 
enable  him  to  pay  off  his  debts.    The  boats  were  in 
lacking  river,  and  Myers  feared  that  if  they  were 
brought  to  the  Cincinnati  wharf,  they  would  be  im- 
mediately attached  by  his  creditors.     To  obviate  and 
to  prevent  this  anticipated  litigation,  a  sham  sale  was 
determined  on  by  Myers — a  conveyance  to  some  trae 
and  tried  friend,  in  whose  integrity  he  could  confide, 
and  who  would  return  the  boats  after  the   season 
was  over.    The  witness  states  that  Mrs.  Myers  de- 
desired  the  boats  to  be  conveyed  to  him,  but  he  de- 
clined.   Myers  having  had,  at  a  former  period,  0.  C. 
Williamson  in  his  service,  and  deeming  that  he  was 
under  obligation  to  him,  thought  he  conld  safely  en- 
trant his  interest  to  bis  keeping,  and  determined  to 
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make  the  transfer  to  him.    This  oonversation  be-     ^Smab,  Col- 
tween  Myers  and  the  witness  took  place  before  the  m. 

transfer.  After  the  conveyance,  Myers  informed  the  WimAMaoir. 
witness  that  he  had  made  it  to  O.  C.  Williamson,  and 
taken  his  note,  which  was  locked  up  in  Isham's  safe, 
and  that  at  the  end  of  the  season  the  note  was  to  be 
delivered  up,  and  the  boat  returned  to  him.  This 
testimony  was  read  without  objection  or  exception 
on  the  part  of  the  defendants,  and  as  clearly  estab- 
lishes the  fl-aud  as  the  deposition  of  Myers  himself. 
This  witness  is  sustained  by  the  deposition  of  Ames, 
t<»  whom  Myers  disclosed  his  wish  and  desire  to  make 
over  his  boats  temporarily  to  some  friend,  to  shield 
them  from  apprehended  attachments.  Myers  in- 
forms this  witness  of  his  confidence  in  O.  C.  Wil- 
liamson, and  details  the  reason  why  he  thought  a 
conveyance  could  be  safely  made  to  him. 

These  witnesses  are  sustained  by  the  testimony  of 
Judge  Coffin,  who  stated  that  early  in  October,  My* 
ers,  with  one  of  the  Ishams,  (and  he  thinks  the  wit* 
ness,  J.  6.  Isham,)  called  on  him  for  professional  ad- 
vice— that  Myers  stated  to  him  that  he  was  indebted 
to  Isham,  cmd  he  desired  to  have  the  use  of  the  York- 
tow^n  for  another  season — that  he  feared  his  creditors 
wvuld  attach  said  boat,  and  to  prevent  this,  and  to 
enable  him  to  pay  off  his  debts  by  the  anticipated 
profits  of  the  boat  during  the  ensuing  secison,  he  de- 
sired to  place  her  in  the  hands  of  some  friend  whe 
'would  keep  her  for  him  during  the  approaching  sea- 
son. Judge  Coffin  advised  him  to  mortgage  the  boat, 
and  Myers  and  Isham  left  the  office,  promising  to  re* 
turn  in  a  few  days. 

Williamson  was  at  that  time  a  clerk  in  this  Isham's 
employment.  A  short  time  thereafter,  this  alleged 
transfer  and  bill  of  sale  was  executed  by  Myers  to 
him,  and  his  note  was  left  by  Myens  with  this  seif- 
same  J.  6.  Isham. 

The  bill  of  sale  uipon  its  face  shows  that  the  steamer 
and  barge  were  then  in  Licking  river ,  and  not  at  the  CSn- 
dnfuiti  tohatff  and  although  Williamson  was  a  clerk 
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Smbad,  Col-     in  Isham's  store,  he  has  been  unable  to  show  that  he 

M.  6ver  examined  either  the   steamer  or  the  barge,  or 

"WiLLiAMBow.     ^^^  ijg  |jg^  ^^gjj.  jjggjj   ppjjjj  either  boat  before  hia 

alleged  purchase. 

The  circuit  judge  was  unable  to  see  anything  in 
all  these  facts  to  throw  the  slightest  suspicion  on  this 
sale,  and  although  Myers  may  have  designed  a  fraud 
on  his  creditors,  yet  there  was  no  proof  that  Wil- 
liamson participated  in  it.  ^ 

With  the  highest  respect  for  the  learning  of  the 
court  below,  it  is  respectfully  submitted,  that  this  is 
the  most  lame  and  impotent  of  all  the  singular  con^ 
elusions  which  characterize  this  very  remarkable 
opinion. 

What  sort  of  proof  would  the  circuit  judge  re- 
quire ?  When  an  oppressed  debtor  contemplates  a 
fraudulent  disposition  of  his  property,  it  would  seem 
that  very  few  persons  would  be  called  in  to  witness 
the  fraud.  Positive  proof  of  a  direct  fraud  is  always 
diflicult  of  access,  owing  to  the  secresy  in  which  all 
such  combinations  are  planned.  The  circuit  judge 
says  :  ^*Iam  not  satisfied  that  WiUiam^on  participaied  in 
the  fraud.  He  perliaps  knew  of  the  purposes  tf  Mffers, 
but  there  is  no  sufficient  emdeTice  thai  he  ever  agreed  to 
hold  the  boats  for  Myers,'*'* 

We  take  issue  with  the  learned  judge,  that  any 
positive  proof  is  necessary.  Fraud  may  be  presum- 
ed, if  there  be  sufficient  evidence  of  other  facts, 
which  authorize  the  inference  of  it.  The  assump- 
tion, by  the  court,  that  the  fraudulent  intention  can- 
not be  presumed,  has  long  since  been  exploded.-- 
{Kendall  vs.  Hughes,  7  B.  Monroe,  370.) 

It  would  seem  that  the  facts  and  circumstances  de- 
veloped ift  this  record  have  been  sufficient  to  satisfy 
the  circuit  court  of  Myers'  design  and  object  to  put 
his  boats  beyond  the  reach  of  his  creditors.  Now 
we  assert,  that  it  would  have  been  utterly  impossi- 
ble for  Myers  to  have  carried  out  his  purposes  and 
motives  of  his  fraudulent  transfer  without  a  AiU  de- 
tail of  his  object  to  the  confidential  friend  selected 
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by  liim  as  temporary  vendee.     If  Williamson  was     Smiad,  Col- 
selected  by  Myers  as  his  fraudulent  vendee,  to  re-  m.  ^° 

ceive  the  conveyance,  it  was  absolutely  essential  Wilmamsqw. 
that  Myers  should  have  disclosed  to  Williamson  his 
purposes  and  designs,  in  order  to  have  enabled  him 
to  carry  out  his  wishes  for  the  return  of  the  boats. 
Williamson,  therefore,  with  a  full  knowledge  of  My- 
ers' purposes  to  place  these  boats  out  of  the  reach 
of  his  creditors,  and  with  a  full  knowledge  that  they 
were  to  be  delivered  back  to  Myers  in  the  spring, 
accepts  the  conveyance.  Did  not  the  acceptance  of 
this  voluntary  conveyance  hy  Williamson,  with  a 
full  knowledge  of  Myers'  purposes,  constitute  him, 
in  the  strongest  sense,  <a  pariiceps  fravdis?  Most 
clearly,  as  we  can  conclusively  show.  We  admit 
the  principle,  in  its^broadest  sense,  that,  to  render  a 
sale  invalid,  on  the  ground  of  fraud,  the  intent  to 
defraud  must  exist  with  both  the  vendor  and  vendee. 
The  vendor's  object  in  selling  must  be  to  hinder,  de- 
lay, and  defraud  his  creditors,  by  placing  bis  proper- 
ty beyond  their  reach.  So,  too,  the  vendee  must  ac- 
cept the  conveyance  as  a  means  of  aiding  the  ven- 
dor in  the  accomplishment  of  his  purpose. 

Whenever,  however,  the  fraudulent  intent  of  the 
vendor  is  established,  and  a  knowledge  of  that  intent 
is  brought  home  to  the  vendee^  unless  opposed  by  oth- 
er circumstances,  i^howing  fairness,  the  vendee's  ac- 
ceptance of  the  conveyance,  under  such  circumstan- 
ces, is  such  evidence  of  his  concurrence  in  that  fraud- 
ulent intent  as  to  make  him  particeps  fraudis.  The 
question  of  the  fraudulent  intent  of  the  vendee  may 
be  inferred  from  the  circumstances  attending  the 
transfer.  If  the  vendee,  under  no  necessity  to  pur- 
chase, but  fully  cognizant  of  the  vendor's  fraudulent 
purpose  in  making  the  sale,  should  make  a  purchase 
without  taking  any  means  to  prevent  the  effectuation 
of  the  fraudulent  vendor's  object,  he  will  always  be 
regarded  as  having  participated  in  the  fraud.  {Brown 
vs.  Foree,  7  Ben.  Monroe^  368.)  And  although  the 
knowledge  of  a  purchaser  that  the  vendor  of  proper- 
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Smkad,  Col-     ty  intends  to  defraud  his  creditors,  does  tuU  in  off  oases, 
M.  per  sCf  render  the  sale  fraudulent,  still  it  creates  a 

WiujAMflow.  presumption  of  a  fraudulent  participation  on  th« 
part  of  the  vendee,  which  must  be  repelled  by  other 
facts  and  circumstances  showing  a  lawful  indace- 
ment  to  the  purchase.  {Kendall i».  Hughes^  7  JB.  Mon- 
roe,  369.) 

When,  therefore,  the  circuit  court  admits  th« 
fraudulent  intent  of  Myers  in  this  sale,  and  William- 
son's knowledge  of  it,  no  other  legal  deduction  can 
be  drawn,  but  that  Williamson  made  the  purchase  to 
further  and  carry  out  the  purposes  of  Myers.  He 
must  repel  this  presumption  by  circumstances  teod- 
ing  to  show  that  he  had  sufficient  lawful  inducement 
to  make  the  purchase,  or  attempted  to  prevent  the 
intended  and  unlawful  consequences  of  the  sale.  It 
would  be  a  difficult  task  for  even  the  aatute  mind  of 
the  circuit  judge,  to  extract  from  thb  voluminous  re- 
cord, one  solitary  fact  tending  to  rebut,  in  the  slight- 
est degree,  the  presumed  participation  in  the  fraud- 
ulent transfer  of  these  boats  on  the  part  of  William- 
son. He  was  not  only  informed  by  Myers  of  his  ob- 
ject and  motive  in  makfng  the  conveyance,  but  he 
was  cognizant  of,  and  participated  in,  the  contri- 
vance, by  an  acceptance  of  this  bill  of  sale.  Wil- 
liamson has  ofiered  no  plausible  pretext  for  making 
the  purchase,  and,  by  his  own  showing,  has  paid  not 
a  solitary  debt  of  Myers,  pre-existing  at  the  time  of 
the  transfer,  unless  it  be  the  debt  of  isham  &  Fisher. 
So  far  from  repelling  the  legal  inference  of  William- 
son's participation  in  Myer's  purposes,  resulting  from 
Williamson's  knowledge  of  them,  every  fact  and 
circumstance  connected  with  the  transaction,  tend 
directly  to  show  that  Williamson^s  acceptance  of  the 
transfer,  was  done  solely  in  aid  of  the  settled  plan  of 
Myers,  as  admitted  by  himself,  and  disclosed  by  the 
testinK>ny. 

10.  The  deposition  of  Isham,  although  evidently 
taken  to  prove  the  fairness  of  this  sale,  conduces 
strongly  to  establish  ita  fraudulent  character.    This 
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witness  accompanied  Myers  to  Judge  Coffin's  office,     ^^^o^^ 
when  he  went  to  ascertain  how  these  boats  could  be  «•. 

fraudulently  conveyed.  He  was,  therefore,  fully  ac-  Williaihow. 
quainted  with  the  proposed  plan  and  purpose  of  My- 
ers, in  this  temporary  disposition  of  these  boats. 
Williamson,  to  whom  the  transfer  was  made,  was 
then  a  clerk  in  J.  G.  Isham's  employment.  The  note 
of  Williamson  to  Myers  was  left  with  this  witness, 
and  to  him  is  confided  the  duty  of  crediting  on  this 
note  all  the  pre-existing  debts  of  the  boats  which 
Williamson  had  a  right  to  pay  off. 

We  have  already  commented  on  the  singularity  of 
the  coincidence,  that,  had  a  real  sale  been  contem- 
plated, Myers  should  take  Williamson's  note  at  two 
years  for  fifteen  thousand  dtrilars,  and  allow  him  to 
pay  off  debts  due  by  Myers,  which  were  to  constitute 
credits  upon  his  note,  and  yet  that  none  of  these 
debts  were  scheduled  and  specified.  Isham,  howev- 
er detailed  a  still  more  remarkable  fact.  He  states 
that  he  was  authorized  verbally,  by  Myers,  to  credit 
on  this  note  all  these  payments  by  Williamson.  Ac- 
cordingly this  same  witness,  on  the  18th  of  May, 
1854,  did,  in  Myers'  absence,  credit  on  this  note  the 
sum  of  $13,654,34  of  pre-existing  debts  of  the  York- 
town,  as  paid  by  Williamson,  without  any  other  proof 
whatever  of  the  payment  having  been  made,  except 
Williamson's  statement.  This  course  of  the  witness 
was  still  more  extraordinary,  as  he  expressly  states 
the  amount  of  the  debts  which  Williamson  was  to 
pay  for  Myers,  and  contained  in  the  memorandum, 
amounted  only  to  $10,000,  and  yet,  without  consulta- 
tion with  Myers,  and  during  his  absence,  without 
any  knowledge,  whatever,  save  Williamson's  state- 
ment, he  credits  the  note  with  $13,654,34,  as  made 
on  the  18th  of  May,  1854. 

The  witness  refused  to  swear,  that  the  endorse* 
ment  of  this  credit  was  made  on  the  18th  of  May, 
1854.  He  was  unable  to  give  any  satisfactory  reason 
why  he  fixed  on  that  day.  He  was  unwilling  to 
swear,  that  the  credit  was  not  endorsed  by  him  in 
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Lf  ***&  Htohbs  '^^^®»  ^^^  ^^  ^^»  ^*  ^^^  ^^"®  ^^^^  ^^®  bringing  of  this 
v9.  suit.     This  bill  was  filed  on  the  third  of  June,  1854, 

and  this  witness  was  unwilling  to  swear  whether  an 
endorsement  of  $13,654,35,  in  his  own  handwriting, 
dated  18th  of  May,  1854,  was  made  in  June  or  not. 

Under  such  circumstances,  the  credibility  of  the 
Avitness  seems  severely  tested.  He  does  not  present 
himself  certainly  under  the  most  favorable  circam- 
stances  for  credit.  His  deposition,  were  there  no 
other  proof,  would  be  conclusive  of  the  fraud.  It, 
unfortunately  for  Williamson,  proves  too  much. 

This  witness  states,  that  he  was  aware  before  this 
transfer,  that  Myers  had  become  bound  to  J  Dickson 
and  T.  S.  Dugan  &  Co.  to  bring  up  a  certain  amount 
of  molasses  at  a  rate  greatly  below  the  usual  freight. 
This  contract  with  Myers,  had  not  been  fulfilled  on 
the  18th  October,  1853.  If  his  sale  to  Williamson 
was  valid,  he  placed  it  out  of  his  power  to  comply, 
and  Dickson  &  Dugan  would  have  a  right  to  look  to 
Myers  for  damages.  Under  what  obligation  was 
Williamson,  if  he  had  made  an  honest  purchase  of 
these  boats,  to  fulfill  this  contract  of  Myers?  Why 
should  he  bring  up  this  molasses  except  on  his  own 
account?  If  the  sale  was  hoTvaJide^  what  had  Wil- 
liamson to  do  with  Myers'  existing  contract  for 
freight?  Upon  what  ground  did  Williamson  under- 
take to  fulfil  these  contracts  of  Myers  to  Dickson, 
Dugan  &  Co.,  and  charge  to  Myers  the  difference  in 
price  between  the  sum  for  which  Myers  had  unde^ 
taken  to  bring  up  the  molasses,  and  the  price  which 
Williamson  chose  to  charge?  The  statement  of 
Isham  proves  that  there  was  no  agreement  between 
Myers  &  Williamson  at  the  time  of  this  transfer,  that 
the  unliquidated  liability  of  Myers  to  Dickson  &  Du- 
gan for  a  violation  of  his  freight  contracts  with  them 
was  estimated  in  the  list  of  debts  which  Williamson 
was  authorized  to  pay  off*.  Williamson  has  offered 
no  proof  showing  that  Myers  consented  to  his  per- 
formance of  his  liability  to  Dickson  &  Dugan.  On 
what  basis  Williamson  brought  up  the  molasses  for 
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DicksoD  &  Du^an,  and  was  aathorized  to  charge  the     Smkxd,  Col- 
,.«.  .       ,      «    .  ^     .  .,,         •><■  II  .     I'AW)  k  Hughes 

dinerence  m  the  freight  bill  to  Myers,  he  has  not  at-  m. 

tempted  to  show.     It  is  still  more  extraordinary,  that     ^^lliambon. 
Isham  should  have  recognized  this  credit  in  Myers' 
absence,  without  any  consultation  with  him,  and 
without  any  proof  that  the  services  had  been  per- 
formed by  Williamson. 

But  again,  we  ask  the  especial  attention  of  the 
court  to  the  alleged  memorandum  of  payments  made 
by  Williamson  for  Myers,  and  audited  by  the  witness 
Isham  on  the  $15,000  note. 

Many  of  these  payments  are  for  liabilities  created 
after  the  transfer  of  the  boats  to  Williamson.  On 
what  pretence  was  Myers  to  be  bound  for  the  debts 
of  the  Yorktown  after  a  valid  sale  to  Williamson. 

It  will  be  perceived  that  many  of  those  having 
claims  against  the  Yorktown  prior  to  the  18th  Octo- 
ber, 1854,  have  interpleaded  on  this  suit,  and  seek  a 
lien  against  the  boat  for  an  enforcement  of  their 
claims.  Such  a  course  on  their  part  establishes  be- 
yond doubt,  that  they  were  kept  in  utter  ignorance 
of  the  transfer  to  Williamson,  and  that  they  did  not 
assent  to  it.  It  establishes  the  further  fact,  that  while 
debts  created  by  Myers  for  supplies  to  the  boat,  prior 
to  his  transfer,  and  which  Isham  proves  were  assumed 
by  Williamson,  have  been  unpaid  by  him,  yet  that  he 
has  received  credit  on  his  note  for  an  itlleged  pay- 
ment of  unliquidated  damages  on  the  part  of  Myers 
to  Dugan  &  Dickson,  and  which,  so  far  as  the  proof 
g^oes,  was  made  by  Williamson,  without  the  knowl- 
edge or  consent  of  Myers.  The  alleged  conversa- 
tion of  Myers  and  Williamson,  as  detailed  by  Isham 
after  the  transfer,  is  wholly  inconsistent  with  a  valid 
sale.  It  is  too  strong  a  tax  on  human  credulity  to 
ask  us  to  believe,  that  if  Williamson  had  purchased 
this  boat  and  barge  in  good  faith,  Myers  would 
ask  Williamson  to  allow  him  to  take  the  boats  back 
in  the  spring.  It  is  very  natural  to  conceive,  how- 
ever, that  in  a  fictitious  transfer,  such  a  conversation 
should  be  brought  about  in  the  presence  of  a  wit- 
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^"i*H^^  H      ^^^^9  '^l^Oj  I'*  t^®  event  of  an  attempt  by  creditors  to 
M.  set  aside  the  sale,  should  be  ready  to  prove  that  it 

WiLUAMsoH.     ^^g  banajide  and  genuine. 

Finally,  we  submit  that  the  continued  connection 
of  Myers  with  the  boat,  from  the  time  of  the  alleged 
transfer  to  the  period  of  her  being  laid  up,  is  wholly 
inconsistent  with  the  supposition  that  the  sale  was 
made  in  good  faith.  During  the  ^  whole  winter  he 
seems  to  have  been  actively  engaged  in  New  Orleans, 
in  obtaining  passengers  and  freight  for  the  boat.  It 
is  in  proof  that  on  the  23d  May,  1854,  Samuel  Wil- 
liamson telegraphed  to  Myers  *<that  the  Yorktown 
was  laid  up — nothing  done." 

What  was  the  meaning  of  this  dispatch?  It  ce^ 
tainly  had  a  meaning,  and  its  explanation  is  given 
in  Myers'  deposition.  If  that  explanation  be  untrue, 
why  has  not  O.  C.  Williamson  explained  it  by  the 
deposition  of  Samuel  Williamson. 

In  a  sale  surrounded  and  marked  by  so  many  strik- 
ing and  signilSoant  badges  of  fraud  as  characterize 
this,  is  it  not  eunazing  that  Samuel  Williamson  sbouhl 
not  have  been  called  on  for  some  explanation  of  the 
cause  and  meaning  of  this  dispatch?  la  it  an  im- 
proper or  illegal  inference,  that  from  his  failure  to  do 
so,  we  have  a  right  to  presume  it  was  incapa- 
ble of  any  explanation  favorable  to  his  interest? 
This  record  presents  a  strong  case,  as  we  confident- 
ly submit,  of  an  unmitigated  fraud. 

Upon  the  part  of  Myers,  the  evidence  conduces  to 
show  that  he  had  no  intention  ultimately  of  defraud- 
ing his  creditors.  His  only  motive  in  the  transfer, 
seems  to  have  been  to  run  his  boat  for  another  sea- 
son, and  from  his  anticipated  profits,  to  pay  his  debts. 
His  fear  of  being  thwarted  in  this  purpose,  from  at- 
taching creditors,  induced  him  most  imprudently,  il- 
legally and  unwisely,  to  execute  this  fictitioas  trans- 
fer to  Williamson.  The  evidence  clearly  shows 
that  he  had  the  fullest  confidence  in  Williamson  and 
Isham.  How  this  confidence  has  been  valued,  this 
controversy  sufficiently  attests.    Williamson  has  play- 
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ed  the  game  boldly ;  and  so  far  as  poor  Myers  is  con-  S«e^,  Col- 
cerned,  but  too  successfnBy.  With  all  his  cool  and 
adroit  determination  as  against  Myers'  creditors,  to 
appropriate  these  boats  to  his  own  use,  his  effort  has 
signally  failed.  Fraud,  in  its  darkest  aspect,  with  or 
without  the  disposition  of  Myers  &  Halderman, 
stands  out  in  bold  relief,  from  the  inception  of  Uiis 
scheme  to  its  termination,  and  we  confidently  submit, 
that  no  candid  or  impartial  mind  can  examine  this 
record  without  the  clearest  conviction,  that  the  pl^n- 
tiffs  below  were  fully  entitled  to  the  relief  sought  in 
their  petition. 

A  reversal  is  respectfully  and  confidently  asked  for 
at  the  hands  of  this  court. 

M,  C.  Johnson  on  ihe  same  side — 

1 .  The  question  is  as  to  the  competency  of  Myers 
and  wife. 

Their  competency  is  contended  for  on  the  ground 
of  the  equipoise  of  interest. 

If  plaintiffs  succeed  the  steamboat  and  barge  wil) 
be  used  in  paying  Myers'  debt.  But  their  success 
will  destroy  the  validity  of  the  note  for  $15,000.  The 
interest  is  here  balanced,  as  shown  by  the  authorities 
cited  by  the  opposite  side,  of  2  PhilHps^  evidence, 

Williamson,  however,  has  advanced  money  to  My- 
ers, as  admitted  by  Myers,  to  the  amount  of  $450 — 
see  his  deposition ;  as  contended  by  Williamson, 
$850,  but  of  this  there  is  no  proof.  This  money  was 
advanced  or  loaned  when  there  was  nothing  due, 
and  could  be  recovered  back ;  but  even  if  it  could 
not  the  proof  clearly  shows  that  the  steamboat  had 
deteriorated  more  than  $2,000  between  the  time  of 
the  bill  of  sale  and  the  attachment  of  it  in  this  suit, 
still  leaving  the  balance  of  interest  against  the  plain- 
tiffs— see  deposition  of  W.  H.  Pierce. 

Williamson  also  paid  debts  upon  the  boat,  and 
against  Myers,  for  some  $12,000.  Myers  is  still  li- 
able to  him  for  these  debts — see  the  case  of  Planters 
Bank  rf  Tennessee  vs.  Bakery  decided  at  the  last  term. 
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9MEAD,  Col-      where  the  court,  in  the  case  of  a  fraudulent  convey- 
v9  ance,  allowed  the  fraudulent  vendee  the  debts  of  the 

vendor,  which  he  had  paid  as  the  consideration  of 
the  fraudulent  conveyance.  These  debts  are  im- 
properly credited  on  the  note.  By  Williamson's  an- 
swer it  was  not  to  be  done  until  two  years,  when  the 
note  was  due.  The  ord«r  of  Myers,  if  genuine,  is 
one  of  the  strongest  evidences  of  fraud.  The  order 
is  to  credit  any  biB  that  Williamson  may  render.  It  is 
not  proved  that  this  was  done  until  after  this  suit  was 
commenced.  After  suit  commenced  one  party  cannot, 
by  his  own  act,  disqualify  a  witness — for  instance, 
Williamson  could  not,  by  releasing  Myers  from  these 
debts,  and  thereby  destroying  the  balance  of  inter- 
est, disqualify  him ;  nor  could  he,  by  causing  these 
debts  to  be  entered  as  credits  on  this  note,  effect  the 
same  end,  even  if  so  entering  them  would  release 
him,  which  it  would  not.  The  liability  of  a  fraud- 
ulent vendor  to  his  vendee,  for  debts  paid  by  the 
vendee,  is  not  opposed  to  any  Kentucky  decision,  and 
is  thoroughly  sustained  by  the  case  of  the  Planters 
Bank. 

2.  The  fraud  of  the  sale. 

If  Myers'  deposition  be  sustained  by  the  court  there 
is  no  question  as  to  the  fraud. 

Mr.  Stevenson's  brief  of  the  evidence  omits  sev- 
eral depositions  which  I  consider  quite  important, 
and  will  not  dispense  with  reading  the  record — Jason 
Gowdy,  John  C.  Riley,  Thomas  Feakins,  Danl.  Ames, 
H.  A.Jones,  R.  M.  Wade,  J.  J.  Warman. 

The  circumstances  proving  fraud  Are  numerous. 
Myers  sold  a  boat,  which,  whatever  diiferences  of 
opinion  may  exist  as  to  its  value,  he,  Myers,  evident- 
ly valued  at  $20,000  at  least,  for  $15,000,  on  two 
years'  credit,  equal,  at  Cinicnnati  interest,  to  only 
about  $12,000,  to  a  youth  without  means,  and  with 
no  earthly  security,  who  was  a  clerk  in  the  store  of 
his  principal  creditor,  who  insisted,  (as  stated  by 
himself,)  on  a  change  in  the  management  of  the  boat 
with  a  view  to  his  own  security,  and  who  keeps  the 
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note  and  holds-it  to  this  day.     Such  a  sale,  (as  a  gen-     Smbad,  Col- 
nine  sale,)  has  no  parallel.  vs. 

It  is  exactly  consonant  with  such  a  transfer  as  My-  WimAMsow. 
ers  wished  to  make  and  proposed  to  make.  William- 
son was  a  steamboat  clerk.  His  brother  was  a  steam- 
boat pilot,  who  had  been  in  the  employ  of  Myers  for 
some  years,  and  was  engaged  for  the  following  sea- 
son. He  was  approved  by  J.  G.  Isham,  the  princi- 
pal creditor  of  Myers  on  the  boat,  and  who  told  My- 
ers '^tkai  the  boat  uxmld  have  to  be  put  in  ot/ier  hands  for 
management.'^^  Williamson  was  to  be  liberally  paid ; 
his  brother  made  captain  ;  he  was  to  be  in  no  dan- 
ger; the  note  he  gave  was  not^o  be  delivered  to  My- 
ers but  kept  by  Isham,  and  could  be  given  back  to  him 
if  accidents  happened.  He  did  not,  in  the  note,  as- 
sume the  debts  of  the  boat,  and  substantially  he 
came  under  no  responsibility.  The  boat  was  insur- 
ed for  Isham's  benefit. 

It  has  all  all  the  ear-marks  of  fraud — 

1 .  It  is  a  sale  when  Myers  evidently  did  not  wish 
to  sell. 

2.  Myers  was  embarrassed,  and  urged  by  Isham  to 
let  the  boat  go  into  other  hands  for  management. 

3.  Myers  and  Isham  go  to  a  lau'yer,  Mr.  Coffin,  to 
consult  about  the  best  mode  to  make  a  sham  sale. 

4.  The  price  was  inadequate — see  depositions  of 
Riley  and  others — also,  the  price  at  which  the 
boat  sold  by  the  sheriff,  after  it  had  been  run  a  sea- 
son— $14,500 — when  it  was  worth  some  three  or  four 
thousand  dollars  less. 

5.  The  terms  of  sale,  length  of  credit,  and  want 
of  security,  and  small  means  of  Williamson,  were 
utterly  absurd  as  a  real  borva  fde  and  sane  transac- 
tion. 

6.  The  order  given  by  Myers  to  Williamson,  di- 
recting J.  G.  Isham  ''to  credit  on  Williamson's  note 
you  (Isham)  hold  for  me,  the  amounts  he  may  render 
you  a  biS  for  debts  paid,  &c.,"  placing  it  wholly  in 
Williamson's  power  to  render  any  bill  he  chose,  and 
obtain  a  credit  for  it,  shows   either  the  order  was 
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Smkad,  Col-     fraudulently   obtained,  if  the  transaction  was  hma 

LABD  &  UudllBS      y.  ,  11111.  1  1 

v8.  fide^  or  that  the  whole  thing  was  a  mere  sham,  and 

WiLLiAMBow.     ^^  order  given  to  protect  Williamson  in  regard  to 
the  note. 

7.  The  conduct  of  Isham  in  giving  a  receipt  on  the 
note,  after  a  difficulty  had  arisen  between  Myers  and 
Williamson,  and  leaving  all  vouchers  and  evidences 
of  debt  in  Williamson's  hands,  shows  a  combination 
between  Isham  and  Williamson. 

8.  Isham  says,  in  his  deposition,  that  Williamson, 
in  the  spring,  wished  him  to  enter  a  credit  on  the 
note  for  debts  he  had  paid  off,  but  he  (Isham)  refus- 
ed without  Myers'  order ;  that  order  is  dated  Febru- 
ary 17,  1854,   and  was  then  in  Williamson's  hands  ! 

9.  The  business  relations  of  Isham  and  William- 
son ;  Isham's  going  with  Myers  to  consult  Coffin,  the 
lawyer,  about  a  sham  sale ;  Isham's  insisting  on  the 
change  of  hands  of  the  boat  for  numagement;  his  re- 
taining possession  of  the  note ;  his  manner  of  enter- 
ing credits,  without  retaining  even  a  list  of  them,  or 
vouchers  for  them,  all  show  a  combination  between 
Isham  and  Williamson  in  the  making  of  the  sham 
s<ile,  and  in  the  attempt  to  convert  it  into  a  real  sale. 

10.  The  evidences  brought  forward,  of  its  being  a 
genuine  sale,  do  not,  in  fact,  militate  against  its  be- 
ing a  mere  sham.  Of  course  the  sale  was  to  be  pub- 
licly spoken  of  as  a  genuine  sale.  Even  when  the 
contract  is  made  it  is  usual  for  the  parties  to  agree 
to  speaky  even  among  themselves^  at  that  time,  as  if  it 
was  a  real  sale.  The  understanding:8  are  all  previ- 
ous. These  understandings  are  not  generally  in  ex- 
press terms,  but  in  such  general  terms  as,  "I  will 
bring  you  out,"  or  "I  depend  on  your  friendship,'*  "I 
have  confidence  you  will  do  right,"  &c. 

11.  There  is  no  doubt  that  Myers  understood  that 
it  was  a  sham.  His  unwillingness  to  sell ;  his  valu- 
ation of  the  boat ;  the  price  given,  so  inadequate  to 
his  ideas ;  the  terms  of  credit,  so  unsuited  to  his  con- 
dition ;  the  interest  he  afterwards  manifested  in  the 
sa^^cess  of  the  boat,  all  plainly  prove  it.    Neither  is 
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there  a  doubt  that  Williamson  knew  Aat  Myere  so     ^"jj^»  ^^^' 
understood  the  sale,  even  if  we  should  come  to  the  m. 

conclusion  that  he  designed,  from  the  first,  to  hold  to     Wiluambon. 
his  purchase  as  genuine. 

In  regard  to  tiie  credit  due  to  Myers'  statement. — 
Although  legally  a  fraud,  his  conduct,  with  the  mo- 
tives that  actuated  him,  was  not  morally  wrong.  He 
wished  to  pay  all  his  creditors ;  he  could  only  do  it 
by  running  the  boat  the  next  boating  season.  Had 
his  arrangements  been  carried  out  he  could  have 
paid  all  or  nearly  all ;  as  it  is  he  is,  in  any  event,  in- 
solvent. And  that  fact,  independent  of  all  technical 
rules,  makes  him  actually  disinterested.  It  is  now 
really  a  question  with  others,  in  which  his  insolvency 
deprives  him  of  pecuniary  interest. 

Menzies  ^  SpUman  for  appellee — 

1.  The  only  witness  who  proves  that  there  was  an 
understanding  that  the  boat  should  revert  to  Myers, 
after  the  expiration  of  the  season,  is  Myers  himself, 
whose  deposition  was  excluded,  and  we  have  no 
doubt  rightfully,  as  abundantly  shown  by  the  author* 
ities  cited  by  the  circuit  court ;  and  although  it  is 
true,  as  stated  by  him,  that  there  is  some  conflict  of 
authorities  upon  the  subject,  we  cannot  doubt  this 
eourt  will  give  the  greater  weight  to  that  current  of 
decisions  which  is  most  consonant  with  natural  equi- 
ty, and  in  so  doing  follow  imr  own  abjudications.  We 
shall  therefore  consider  the  evidence  of  Myers  (as 
well  as  that  of  his  wife,  and  of  Walker  and  Haider- 
man,  joint  debtors  with  Myers  in  the  judgments 
sought  to  be  satisfied  out  of  the  sale  of  these  boats,) 
out  of  the  question,  which  takes  away  all  the  direct 
evidence  on  behalf  of  the  plaintiffs  upon  this  branch 
of  the  subject,  and  turns  us  over  to  the  drcwnstan- 
tial  department.  But  we  must  not  fail  to  add,  that 
while  there  is  an  entire  absence  of  competent  evi- 
dence to  sustain  the  plainti^'  charges,  there  is  posi- 
tive proof  to  the  contrary  in  the  deposition  of  J.  G. 
Isham,  of  Capt.  Hawley,  of  S.  Williamson. 
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Shead,  Col-         2.  But  we  are  pointed  with  great  emphasis,  and 
LARD  ^  uoHKB   ^ijj^j.j^^>tgfig|;ic   confidence   of  language  and  manner, 

W1LHAM8OW.  jjy  appellants'  counsel,  to  the  alleged  facts  that  the 
boats  were  sold  too  low,  on  unprecedently  long  cred- 
its, without  any  cash  payment ,  and  vdthotU  security, — 
The  first  of  these  positions  we  confidently  deny. — 
The  others  are  easily  explained.  There  sure  some 
witnesses  who  think  the  boat  and  barge  were  worth 
$18,000  to  $20,000,  but  the  weight  of  evidence  is 
that  they  were  worth  less  than  $15,000.  Capt.  Haw- 
ley  thought  them  high  at  that  price.  {See  his  deposi- 
tiony  p.  192.)  All  the  following  witnesses — men  of 
large  experience  and  good  judgment — put  the  value 
below  $15,000 — ^Pierce,  inspector,  Wm.  H.  Rerce, 
Spencer,  Searles,  Withenburg,  and  Fisher. 

Next,  as  to  the  credit.  It  is  true  the  sale  was 
nominally  on  a  credit  of  two  years,  but  the  boat  was 
under  liens  to  the  amount  of  $8,000  or  $9,000  (be- 
sides mortgages  to  secure  the  fulfillment  of  large 
contracts  for  carrying  freight,)  which  were  assumed 
by  Williamson,  and,  to  save  the  boat,  must  of  necessi- 
ty be  paid  promptly,  which  was  equivalent  to  a  cash 
payment  to  that  amount ;  and  the  individual  debts 
of  Myers,  assumed  by  Williamson  in  the  purchase, 
amounted  to  almost  the  entire  balance  of  the  pur- 
chase money.  And  as  it  would  take  Williamson 
some  time  to  arrange  these,  the  balance  coming  to 
Myers  could  not  be  ascertained  until  these  debts  were 
settled ;  hence  the  nominal  credit  was  put  at  two 
years,  as  by.  that  time  it  was  supposed  the  balance 
could  be  ascertained. 

As  to  the  failure  to  take  security  by  reserving  a 
lien  on  the  boat,  or  other  mortgage,  two  reasons  can 
be  assigned  for  it.  First,  Myers  was  well  acquaint- 
ed with  Williamson,  and  had  great  confidence  in  his 
integrity  and  capacity,  and  was  willing  to  trast  him. 
In  the  second  place,  we  agree  with  the  counsel  for 
appellants,  whatever  may  have  been  Williamson's 
motive  in  the  transaction,  Myers'  motive  was  fi^aod- 
ulent.     His  object  was  to  hide  from  his  creditors.-^ 
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Had  he,  therefore,  placed  on  record  a  mortgage  on     Smiao,  Col- 
the  boat,  or  anything  else,  it  would  have  been  a  fin-  m. 

ger  board  to  point  his  creditors  just  where  he  did  Willujuow. 
not  wish  them  to  look.  His  object  was  to  keep  his 
effects  in  as  intangible  a  form  as  possible.  And  he 
preferred  trusting  Williamson  without  security,  to  in- 
curring the  hazard  of  a  suit  by  bis  creditors  to  sub- 
ject his  claim  on  Williamson  to  their  debts. 

3.  But  the  interest  which  Myers  continued  to  take 
in  the  success  of  the  boat  after  the  transfer,  and 
some  slight  circumstances  lending  to  show  control  on 
his  part,  are  paraded  with  considerable  pomp,  and 
great  zeal,  as  unmistakable  evidences  of  ownership. 

The  principal  circumstance  tending  to  prove  con- 
trol of  the  boat  by  Myers,  after  the  transfer,  was  the 
renting  by  him  of  the  bar  of  the  boat  for  that  season, 
and  receiving  the  rent.  But  it  turns  out  on  cross- 
examination,  that  this  renting  was  done  before  the 
transfer^  and  for  the  whole  season ;  and  of  course 
Williamson  took  the  boat  subject  to  it.  And  this,  and 
perhaps  some  other  similar  drawbacks,  may  account 
to  plaintiffs'  attorney  for  the  supposed  low  price  at 
which  the  boat  was  purchased.  Some  fugitive  re- 
marks of  Williamson  about  consulting  Myers  about 
an  old  carpet,  the  obrject  of  which  we  are  not  inform- 
ed, and  the  giving  away  by  Myers  of  an  old  cable 
box,  which  may  or  may  not  have  been  known  to 
Williamson,  or  assented  to  by  him  as  a  matter  of  no 
consequence,  constitute  the  foundation  of  this  branch 
of  plaintiffs'  argument. 

There  ts  no  difficulty  in  accounting  for  Myers'  in- 
terest in  the  success  of  the  boat.  He  had  a  pecuni- 
ary interest  in  its  success.  Not,  however,  as  the 
owner  of  the  boat,  but  its  success  was  his  security. — 
It  was  the  security  which  he  had  chosen  to  trust,  and 
of  course  he  watched  it  with  much  anxiety,  and  did 
all  he  could  to  secure  both  freight  and  passengers 
for  the  boat.  One-half  of  the  mental  force  and  dis- 
crimination expended  by  the  learned  counsel  in  en- 
deavoring to  torture  these  acts  into  badges  of  frtmdy 
VOL.  XVI,         83 
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SmtAD,  Col*      would  have  enabled  him  to  see  them  in  their  trae 
*'*"*  w.  light,  and  reconcile  them  with  honesty  of  purpose. 

WimAMioif.         Yf^  cannot  doubt  the  correctness  of  the  judgment 
of  the  circuit  court. 

George  Robertson  on  same  side — 

A  few  facts  and  ideas,  in  addition  to  those  sug- 
gested in  the  brief  of  Messrs.  Spilman  &  Menzies, 
will  constitute  this  hurried  supplement. 

1.  The  competency  of  depositions  rejected  by  the 
circuit  judge,  is  the  first  matter  material  for  consider- 
ation. 

Walker  &  Haldeman,  who  are  sureties  for  the 
debt  sued  for,  are  undoubtedly  interested  in  the  suc- 
cess of  the  complainants ;  for,  though  they  speak  of 
an  indemnity,  yet  the  court  knows  nothing  of  its  suf- 
ficiency, and  even  were  its  adequacy  and  certainty 
for  ultimate  security  established,  the  direct  and  im- 
mediate liability  is  a  legal  interest  sufiicient  to  dis- 
qualify them  as  witnesses  for  exonerating  themselves 
from  it.  Jonathan  Myers,  the  vendor,  is  equally  in- 
competent. 

The  old  doctrine  that  a  witness  was  incompetent 
to  prove  his  own  fraud,  is  properly  overruled.  But, 
when  it  is  his  interest  to  set  aside  his  own  contract  by 
testifying  that  it  was  fraudulent,  the  presumed  bias 
of  that  interest  will,  unquestionably,  close  his  mouth 
on  that  subject.  And,  in  most  cases  in  which  a  wit- 
ness had  transferred  his  property  in  the  form  of  a 
sale,  and  received  any  value  from  the  vendee,  it  is 
his  interest  that  his  creditor  should  subject  the  pro- 
perty in  satisfaction  of  his  debt — because,  thereby 
the  vendor  will  have  been  paid  twice  for  the  same 
property — once  by  his  vendee,  and  again  by  his  cred- 
itor. (Paul  vs.  Rogers y  5  Monroe^  167;  Bailey  vs.  Fas^ 
ter,  9  Pickering,  139  ;  Bland  vs.  Owdey,  New  R.  Eng- 
Ush) 

It  is  conclusively  settled  that  a  fraudulent  vendor 
could  not,  by  any  form  of  suit,  be  compelled  to  make 
restitution  of  the  sum  he  had  received  fi*om  his  ven- 
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dee  on  a  contract  for  defraading  his  creditors.     In     Smiad,  Col- 
such  fraudulent  contracts  the  law  will  not  imply  eith*-  m.  ^ 

er  warranty  of  title  or  an  assumpsit  to  pay  back.  If  Wiluaiwow. 
there  be  even  an  express  warranty,  it  will  not  be 
broken  by  a  recovery  of  the  property  by  a  defrauded 
creditor.  {Raglcmd  vs.  Wickware,  4  /.  J.  Mar.  530.) 
And,  besides,  no  express  executory  stipulation,  which 
is  an  element  of  such  a  contract,  or  is  superinduced 
by  it,  will  be  enforced  by  the  law,  whose  wholesome 
mcucim,  for  the  prevention  of  such  fraud,  is,  in  pari 
delicto  poti&r  est  conditio  defendentis.  No  doctrine  is 
now  more  firmly  established  here  than  &at  which 
withholds,  from  each  party  to  such  a  contract,  all 
remedy  for  enforcing  the  fulfillment  of  it.  Ancient- 
ly this  doctrine  was  not  understood  or  settled  in  Eng- 
land, where,  in  the  case  of  Howes  vs.  header^  {Cro. 
Jos.)  the  court  sustained  an  action  of  covenant  made 
for  defrauding  creditors ;  and  in  llh  dnd  I6th  Johnson^ s 
New  York  Reports^  and  in  1st  Blackjard,  263,  that  dic- 
tum was  obsequiously  and  inconsiderately  followed. 
The  only  reason  for  such  decisions,  was  that  the  sta- 
tute provided  that  such  a  contract  was  void  only  as 
to  the  creditors,  and  the  court,  therefore^  considered  it 
aa  binding  between  the  parties.  In  one  sense  it  is 
so  binding — that  is,  the  law  will  not  help  ei&er  party 
to  avoid  it.  But  it  does  not  follow  that  it  should  help 
either  of  them  to  enforce  it;  and,  by  the  wise  appli- 
cation of  the  foregoing  maxim  of  policy,  it  will  re- 
fiise  to  aid  either  of  them  in  enforcing  it.  And  we 
need  go  no  further  than  the  cases  of  Surlot  vs.  Beddo^ 
3  Mm.,  109;  Norris  vs.  Norris,  9  Dana;  Bolt  vs.  Ro- 
gers y  3  Paige* s  R. ;  Herrick  vs.  Grow,  5  Wend.j  579 ; 
Bailey  vs.  Foster ^  9  Pickering y  139,  to  prove  that  this 
is  modern  doctrine  in  America.  Indeed  it  is  now  the 
settled  doctrine  in  England  as  well  as  here.  In  a 
note  in  PhiUips  on  Ev.^  {part  l^p.  122,)  the  author, 
after  analyzing  cases,  concludes  as  follows — 'Hhat  the 
vendor  is  a  competent  witness ^^  his  vendee,  but  not 
so  for  his  levying  creditor,  who  offers  him  on  jthe  eis- 
sumed  ground  of  Jrand,^^    This  doctrine  is  in  no  de- 
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^"'i^H^^**      gree  shaken,  or  even  questioned,  in  the  cases  of  Bay-- 
ot.  lor  vs.  Smither^s  heirs j  1  Littell,   111,  and  Baghmd  vs. 

WiLUAMBoif.  Wicktvare,  4  J.  J.  MarshaU,  530,  the  pHndple  of  each  <f 
which  cases  is  misconceived  by  Mr,  Stevenson  in  bis  print- 
ed brief.  In  the  case  in  Littell,  a  party  to  a  contract 
charged  to  be  fraudulent  against  creditors,  was  ad- 
mitted to  be  competent  to  prove,  not  that  the  contract 
mas  yrott^u/m/,  but  that  it  was  not  fraudulent;  and 
the  following  extracts  from  the  opinion  of  the  court 
show  why  he  was  acyudged  competent :  ^^ An  attempt 
was  made  on  the  trial  to  prove  a  fraudulent  and  col- 
lusive combination  between  the  ancestor  of  the  heirs 
(plaintiffs)  and  Shirley  (the  witness)  to  defraud  the 
creditors  of  Shirley ;  and  it  may  be  contended  that 
Shirley  was  an  incompetent  witness  to  disprove  the 
alleged  fraud,  and,  oa  that  ground,  ought  to  have 
been  rejected.  But  it  may  be  replied,  that  the  sup- 
posed argument  assumes  an  objection  which  goes 
properly  to  the  credit,  and  not  to  the  competency  of 
Shirley."  And  why?  The  court  had  just  before 
assigned  the  reason  in  the  following  language  :  "He 
cannot  be  said  to  have  such  an  interest  in  the  support 
of  the  right  of  the  heirs  as  to  render  him  incompe- 
tent on  that  ground ;  for,  by  proving  the  property  of 
the  girl  (slave)  to  be  in  the  heu's,  he  would  subject 
himself  again  for  the  amount  for  which  she  had  been 
sold  (for  his  benefit),  without  conferring  on  himself 
any  right  to  be  restored  to  her  possession." 

In  the  case  in  4th  J.  J.  Marshall,  a  slave,  Ned,  hav- 
ing been  levied  on  as  the  property  of  Samuel  Wick- 
ware,  the  said  Wick  ware,  being  offered  as  a  witness 
to  prove  the  bona  fides  of  a  transfer  of  Ned  to  his 
brother,  E.  Wickware,  the  plaintiff  in  the  action  for 
recovering  him  from  the  purchaser  under  the  levy, 
was  adjudged  to  be  competent  to  prove  that  said 
transfer  was  a  bona  fide  sale,  and  was  not  a  fraud  on 
his  creditors;  and  the  chief  reason  assigned,  was 
that  Samuel's  warranty  would  not  be  broken  by  the 
recovery  of  the  slave  on  the  ground  of  fraud,  because 
that  would  only  prove  that  his  title  was,  as  warrant- 
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«d,  good,  and  that  the  fraud,  in  which  the pUnnt^s  had     S«bad,  Col- 
participated,  was  the  only  ground  of  the  recovery.  m. 

In  the  case  of  Surht  w.  Beddo,  a  slave  of  Beddo's  W»mAMgow. 
iiaving  been  fraudulently  transferred  by  him  to  Sur- 
lot,  Shanks,  as  creditor  of  Beddo,  levied  his  execu- 
tion on  the  slave  and  sold  it  for  $500 ;  and  Surlot, 
having  previously  become  Beddo's  surety  in  a  reple- 
vin bond  to  Shanks,  paid,  on  that  bond,  $209  as  the 
•balance  unpaid  by  said  sale.  To  recover  the  $209, 
and  the  $500  for  which  the  slave  was  sold,  Surlot 
sued  Beddo  in  assumpsit,  and  Beddo  having  pleaded 
that  the  transfer  of  the  slave  to  Surlot  'was  made  te 
defraud  Shanks,  the  jury,  under  the  instructions  of  the 
•court,  found  against  Surlot  as  te  the  $500,  and  gave 
him  only  the  $209.  On  an  appeal,  bg  Surlot,  to  the 
•appellate  court,  that  verdict  was  sustained  on  the 
ground  that,  bg  the  fraud,  Surlot  was  precluded  from 
recovering  on  Beddo's  warranty,  Beddo  not  objecting 
to  the  verdict,  the  court  said  nothing,  of  course, 
about  the  $209  found  against  him.  And,*liad  Beddo 
sought  to  reverse  the  judgment  for  that  sum,  he  could 
not  have  done  it  for  fraud  in  the  negro  contract,  be- 
cause it  was  not  paid  to  his  use  under  that  contract,  nor  ^ 
4is  any  part  of  the  consideration  of  it.  And  Mr.  Steven- 
son is  grossly  mistaken  when  he  says  that  "Surlot 
was  allowed  ^by  this  court)  to  recover  back  all  the 
money  advanced  by  him  for  Beddo  under  the  fraudu- 
lent arrangement  made  between  them  to  defeat  Bed- 
do's creditors."  Ist,  because,  as  Beddo  acquiesced 
in  the  verdict,  this  court  did  not,  and  could  not,  abju- 
dicate on  it;  and  2d,  because,  had  he  complained, 
the  court  could  not  have  avoided  it  for  fraud,  as  that 
money  was  not  paid  *^under  (or  in  consideration  of) 
the  fraudulent  arrangement."  He  is  equally  mista- 
ken when  he  places  Shirley  in  the  attitude  of  a  wit- 
ness introduced  by  Baylor  '^to  prove  the  alleged 
fraud.^^  He  was  introduced  by  Smither*s  heirs  to  prove 
that  there  was  no  fraud  ;  and  the  court  having  decided 
that  he  was  competent  for  that  purpose — also  decided 
that,  an  cross-examination,  he  should  be  required  to 
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s«^«v  Col-     answer  questionB  conducing  to  discredit  itw»,  by  show- 

M.  ing  fraud. 

WimAMaaw.  j^^^^  ^{  ^^  Kentucky  cases  therefore,  tend,  in  any 
way,  to  show  that  Myers  is  a  competent  witness  for 
the  plaintifis  to  prove  that  bis  sale  of  the  boat  was 
fraudulent.  And  the  foreign  cases  referred  to  for 
that  purpose  by  Mr.  Stevenson,  go  on  the  false  and 
exploded  idea  that,  if  that  contract  should  be  set 
aside  for  the  imputed  frauds  Williamson  could  re- 
cover on  Myers'  warranty,  or  for  the  money  ad- 
vanced by  him  for  the  beat,  which  principle^  poUctf 
mnd  concltisiv^  authority  all  disproDe.  It  is,  we  think, 
clear  on  all  these  grounds,  that  a  vendor,  who  has 
received  anything  under  the  sale,  is  incompetent,  as 
a  witness  for  his  creditor,  to  prove  that  the  sale  was 
a  fraud  on  that  creditor.  Wherefore,  Myers  was  in- 
competent, and  consequently  his  wife,  who,  if  com- 
petent, proves  nothing. 

Without  Myers'  deposition  there  is  no  plausible 
pretence  for  urging  a  reversal  of  the  decree.  And 
even,  if  it  were  admitted  as  evidence,  the  case 
would,  as  we  would  insist,  be  for  our  client — for  not 
only  did  the  peculiar  temptation  to  falsify  destroy  the 
credibility  of  Myers,  but  he  is  also  shaken  by  the  im- 
probability and  inconsistencies  of  his  whole  stofj, 
and  is  overwhelmed  by  the  testimony  of  S.  William- 
son, Hawley,  Isham,  and  others. 

Is  it  credible  that  Williunson,  comfortable  at 
home,  in  his  own  house  and  with  his  own  family,  and 
receiving  a  salaa'y  of  81,000  a  year  for  the  light  eeiv 
vice'  of  a  clerk,  would  have  surrendered  all  this  do- 
mestic peace  and  security,  and  encountered  the  per- 
ils, privations  and  toils  of  the  steamboat,  on  a  prom- 
ise indefinitely  to  pay  him  a  better  salary?  And  is  it 
not  veiy  incredible  that,  on  such  terms,  he  would  also 
have  undertaken  to  pay  a  heavy  and  unascertained 
debt  which  was  then  due,  and  which  hound  the  hoai^ 
and  moreover  to  finish  her  necessary  repairs,  and 
provide  the  means  of  equipping  and  supplying  her 
for  service?    And  the  more  especially,  when  all  this 
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WXLLT  AMBON. 


was  to  be  done  and  his  encasement  cease  m  about  stx    Smbad  Cot- 

.      «         *       ,  1  ,  ,  .  .1^  LA*©*   HUORM 

months  ?  And  when,  too,  the  boat  seems  to  have  ___  ««: 
made  btU  little  or  no  prcfit  during  the  three  preceding 
seasons  of  running,  and  her  owner  {and  his  employer)  was 
insolvent?  Yet  all  this  Myers  tries  to  prove.  False- 
hood is  stamped  on  the  face  of  his  deposition,  espe- 
cially when  his  motives  are  considered.  Besides,  is 
it  not  strange  (if  he  tells  the  truth,)  that  Williamson, 
after  paying  all  the  debts,  had  no  evidence  to  show 
what  he  was  entitled  to,  while  Myers  is  entitled  to 
the  boat,  and  the  excess  of  profits  over  the  amount 
of  those  debts?  And  especially  when,  had  the  boat 
been  lost,  by  collision  or  otherwise,  or  had  she  made 
no  profits,  Myers  might,  and  donitless  uxndd,  have  claim- 
ed the  $15,000,  and  no  other  contract  than  that  shown 
by  the  written  memorial  could  have  been  proved  by  witness^ 
es,  or  would  have  been  admitted  by  Myers,  even  under  oath. 
But  there  is  abundant  testimony  in  corroboration 
of  the  written  contract.  S.  Williamson  testifies  that 
both  parties,  more  than  once,  recited  their  contract 
to  him  substantially  as  stated  in  the  bill  of  sale ;  and 
that,  though  one  of  them  was  his  brother,  and  the 
other  his  friend  and  employer,  neither  of  them 
ever  intimated  anything  else  ;  but,  on  the  contrary, 
Myers  told  him,  ^'that  he  had  nothing  to  do  with  the 
boat,  but  that  he  had  parted  with  all  his  interest  in 
her  to  O.  C.  Williamson,  who  was,  therefore,  responsi- 
ble for  the  debts."  And  so  he  would  have  continued, 
even  yet,  to  say,  if  the  boat  had  not,  under  skillful  man- 
agement, been  ver}'  lucky.  Hawley  testifies  ihdX,just 
before  the  sale  to  Williamson,  Myers  proposed  to  seS, 
her  to  him  (the  witness)  for  $20,000 ;  that,  on  his  tell- 
ing Myers  that  the  price  was  extravagant,  Myers 
asked  what  he  thought  it  was  worth,  and  what  he 
wofuld  give  him  for  it — to  which  he  replied  that  he  did 
not  want  it ;  but  that,  if  he  did,  he  would  not  give 
more  than  $15,000  for  it;  that,  two  or  three  days  af* 
terwards,  "Williamson  asked  him  (Hawley)  if  he 
would  go  in  unth  him  and  have  half  the  Yorktown  and 
barge  at  $15,000;"  that  he  replied  he  would  not,  but 
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jRvk'K^Hz    ^^^  **™  *^**' ^^  ^^  (Williamson)   should  buy,  "ke 
vs.  vxndd  step  in  and  help  him  to  money ;"  that  after  this 

WtMJAMflow.  conversation,  Myers  told  him  that  he  had  sold  the 
boat  to  Williamson;  and  again,  "that  it  was  a  hona 
fide  saley  Isham  testifies  that  Dickson  had  a  mort- 
gage on  the  boat  for  securing  the  performance  of  a 
promise,  on  the  advance  of  $1,000,  to  freight  molas- 
ses from  New  Orleans  at  $1  25  a  barrel,  (which  was 
greatly  below  the  customary  price,)  and  that  Dugan 
<&  Co.,  for  the  like  advance,  held  a  similar  lien  ;  and 
these  contracts  had  not  been  performed  by  Myers 
when  he  sold  the  boat  to  Williamson.  He  also  testi- 
fies that,  when  Myers  sold  the  boat,  he  owed  his  firm 
more  than  $6,000  for  stores  and  money  advanced  for 
the  preceding  three  years  ;  that  Myers,  on  being  urged 
to  pay,  offered  toseO,  and  did  sell  the  boat  to  Williamson 
for  $-15,000,  as  stated  in  the  bill  of  sale ;  that  Wil- 
liamson was  to  pay  all  the  debts  then  due  on  the 
boat,  which  were  estimated  at  $10,000 ;  and  that  the 
note  for  the  $15,000  was  deposited  with  him  for  the 
purpose  of  his  endorsing  on  it  the  payments  of  debts 
by  Williamson  as  he  should  make  them ;  and  that, 
in  May,  1854,  Williamson  exhibited  to  him  vouchers 
showing  that  he  had  paid  debts  and  made  advances 
to  Myers  exceeding  $13,000,  and  that  he  endorsed 
them  on  the  note  on  the  18th  of  May,  1854,  tit  pursu- 
once  of  a  written  order  from  Myers;  that  Williamson 
hesitated  to  buy  the  boats  until  he  and  his  partner  promis- 
ed to  indulge  him  for  their  debt  against  it^  and  to  furnish 
supplies y  on  credit,  for  finishing  its  repairs,  and  *'help 
him  start  the  boat  out."  He  also  testifies  that  the 
sale,  as  assumed  by  both  parties,  was  bona  fide — ^that 
Williamson  was  asked  by  Myers  "if  he  would  start 
the  boat  and  agree  to  give  her  back,  which  he  most 
particularly  refused  to  do,  since  he  did  not  like  to  as- 
sume all  the  risk  of  accidents,  and  doing  a  prosper- 
ous business,  uithaut  a  prospect  of  the  profits  arising  out 
if  thesameJ*^ 

The  foregoing  facts,  if  not  fortified,  as  they  are,  by 
many  minuter  circumstances,  ought  to  be  deemed 
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sufficient,  especially  when  combined  with  the  writ-     Smiad,  Col- 

LAID  OL  lloGBn 

ten  memorial,  to  repel  the  imputation  of  fraud,  even  m. 

if  the  inconsistent,  and  interested,  and  discredited,  WituAMaow. 
deposition  of  Myers  could  be  read  as  evidence.  But 
without  that  deposition,  it  is  difficult  to  imagine  how 
llie  written  contract  and  the  corroborating  facts  prov-  , 
ed  by  our  witnesses,  can  be  adjudged  as  so  far  over-* 
ruled  as  to  justify  a  reversal,  and  authorize  a  nulli- 
fication of  the  contract  as  fraudulent,  and  thus,  pro- 
bably, ruin  Williamson.  The  appellants,  however, 
try  that  forlorn  hope,  and  array,for  that  purpose,  sev- 
eral little  circumstances,  the  most  material  of  which 
we  will  briefly  notice,  by  condensing,  into  one,  such 
of  them  as,  in  different  forms,  present  only  the  same 
idea  in  substance. 

1.  Myers'  condition.  This,  in  fact,  shows  a  strong 
aiotive  for  selling.  He  was  insolvent,  without  credit 
-— eould  not  even  pay  for  the  repairs  of  the  boat — 
owed  heavy  debts  which  operated  as  a  lien — could 
not  hope  to  start  her  into  service — ^knew  that  she 
must  soon  be  attached,  and  probably  sacrificed  with- 
out the  possibility  of  his  getting,  for  his  awn  ute^  any 
portion  of  the  proceeds — and  he  had  failed  to  selli 
though  he  tried,  to  any  other  person  on  better  terms 
— ^under  these  circumstances,  was  not  the  •  sale,  as 
made,  prudent? — was  it  not  the  best  he  could  proba- 
bly have  done  ? 

2.  The  price  was  inadequate  and  the  credit  too 
long.  Considering  the  age  and  condition  of  the  boat, 
and  the  testimony  of  Hawley,  Isham,  and  the  two 
Pierces, — ^valuing  the  boat  in  November,  1853,  after 
jAe  was  sold  and  repaired j  at  $10,000, — Withenburgh, 
and  others,  the  court  will  conclude  that  $15,000  was, 
at  least,  a  fair  and  reasonable  price ;  and  Mr.  Ste- 
venson is  altogether  mistaken  in  assuming  that  the 
sale  was  on  a  credit  of  two  years ;  for  more  than 
$12,000  were,  at  the  time  of  the  sale,  due  on  the 
boat,  and  Williamson  was  bound  to  pay  all  of  it  at 
once,  or,  by  his  credit,  to  procure  partial  indulgence, 
and  pay  interest  on  it.    More  than  two- thirds  of  the 
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Smiad^l-     price  was,  therefore,  cash  in  hand  :  and  in  fact  near* 
M.  ly  $14,000,  of  the  $15,000,  were  paid  within  less  than 

WiLUAMaow.     ^  nionths.     Who  else  would  have  given  $15,000,  and 
have  paid  nearly  all  of  it,  as  he  did,  down  ? 

3.  Myers  went  with  the  boat  and  attended  to  her 
,  interests  after  the  sale.  These  facts  are  both  exag- 
gerated and  distorted  in  the  printed  brief.  Myers 
lived  in  Orleans,  and  on  the  first  trip  of  the  boat  he 
went  home  on  her,  and  never  weiU  an  her  back  ogam. — 
As  S.  Williamson  proves,  Myers  took  no  sort  of  con- 
trol of  the  boat,  but,  as  was  natural  to  any  former 
owner  and  who  was  interested  in  immediate  profits 
for  paying  his  debts,  he  occasionally  suggested  ad- 
vice, and  may  have  manifested  concern  about  her 
safety  and  her  freight.  This  is  all — and  properly 
considered,  it  does  not  weigh  as  much  as  a  feather 
as  a  badge  of  fraud. 

4.  The  transaction  was  secret — ^no  security  taken 
— Williamson  was  poor,  and  Isham  kept  the  note. 
This  is  all  explicable  without  a  vestige  of  collusion. 
The  contract  was  in  writing,  and  disinterested  wit- 
nesses were  privy  to  it,  and  both  parties  publicly  and 
repeatedly  stated  it  just  as  it  was,  and  the  posses- 
sion and  control  were  forthwith  changed.  No  secu- 
rity, better  than  the  existing  liens,  was  necessary — 
what  better  could  have  been  given  ?  If  Williamson 
failed  to  pay  any  debt  to  which  she  was  subject,  the 
creditor  could  sell  the  boat.  This  was  the  best  pos- 
sible assurance  to  Myers  for  all  except  a  small  bal- 
ance of  the  $15,000,  and  fcr  that  little  balance,  Wil- 
liamson himself,  the  boat,  and  Myers'  vigilant  anti- 
cipation of  advances,  as  illustrated  by  the  account, 
afibrded  ample  security. 

5.  Myers  contemplated  a  fraud.  That  he  might 
have  made,  if  he  could,  with  the  proper  man,  a  collu- 
sive arrangement,  we  shall  not  deny.  But  failing 
in  this,  and,  at  last,  compelled  to  act  Vithout  longer 
delay,  he  sold,  and  on  advantageous  terms  under 
all  the  circumstances.  And  the  testimony  of  Haw- 
ley  and  Isham  would,  alonCi  be  sufficient  to  show 
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that  he  intended  and  nnderstood  the  contract  to  be     8««ap,Col- 

— -  x*ABo  A  HiJinaB 

as  written.    There  is  no  proof,  therefore,  that  in  that 

contract,   he  contemplated  a  frand ;  or  that,  if  he  did, 

Williamson  fraudulently  participated  in  that  purpose, 

or  was  even  aware  of  it. 

There  is  much  more  ground  for  charging  the  plain-, 
tiffs  with  fraud.  Under  our  law  they  might  have  at- 
tached the  boat  as  soon  as  the  transfer  was  made,  if, 
as  they  charge,  it  was  a  fraud  on  them  as  creditors 
of  Myers.  But  they  cunningly  seemed  asleep  and 
acquiescent  in  the  sale,  until  Williamson  had,  by 
paying  the  debts  of  the  boat,  relieved  her  of  all  in- 
cumbrance, and  as  soon  as  that  teas  done,  they  attach 
her,  and  endeavor  to  make  him  pay  their  debt.  Had 
they  attached  her  before  these  debts  had  been  paid, 
then,  even  had  he  established  the  imputed  fraud,  the 
sale  of  her  would  not  have  done  more  than  satisfy 
liens  and  priorities,  and  the  plaintiffs  could  have 
made  nothing  but  the  fun  of  paying  costs.  Why  did 
they  thus  lie  by  ?  Why  did  they  not  proceed  before 
Williamson  had  made  any  payment,  and  thereby  re- 
lieve him  from  the  loss  of  nearly  $14,000,  and  also 
his  boat,  which  they  are  striving  to  take  from  him  ? 
There  can  be  but  one  reason,  and  that  shows  a  rapa- 
cious and  fraudulent  design  in  the  plaintiffs  in  the 
prosecution  of  this  suit.  And  to  consummate  their 
fraudulent  purpose,  they  have  conspired  with  Myers, 
at  whose  instance  and  for  whose  benefit  this  suit  was 
probably  brought,  and,  though  he  is  made  a  defend- 
ant, and  in  his  answer,  as  a  cross  bill,  prays  for  a  va- 
cation of  the  bill  of  sale  and  restoration  of  the  boat, 
they  try  to  make  him  a  witness  in  his  own  ease,  and 
the  only  direct  and  important  witness  in  this  case. 

The  fact  that  Myers  is  such  a  party  would,  alone, 
render  him  incompetent  as  a  witness  against  his  bill 
of  sale. 

We  conclude  by  repeating,  that  even  with  Myers' 
deposition,  the  decree  ought  to  be  affirmed ;  and  that, 
without  it,  the  court  can  surely  have  no  serious  dif- 
ficulty. 
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S"«^»CoL-     j;  Harlan^  on  the  Bame  side — 

z9.  The  depositions  of  Myers  and  wife,  and  of  Walk- 

WiLUAMflow.  gj,  Q^uj  Haldeman,  were  taken  by  the  plaintiffs,  and 
whether  they  €tre  competent  witnesses  for  them  pre- 
sents the  first  question  for  the  decision  of  the  court. 

1.  And  first  as  to  Walker  and  Haldeman. 

The  object  of  the  present  suit  is  to  subfect  the  boat 
and  barge  to  sale,  and  apply  the  proceeds  to  the  pay- 
ment of  the  judgments  rendered  in  favor  of  the 
plaintiffs  against  Myers,  Haldeman,  and  Walker.— 
If  the  plaintiffs  succeed,  by  the  swearing  of  Halde- 
man and  Walker,  their  own  property  will  be  relicv- 
od  to  the  extent  of  the  net  proceeds  of  the  sale  of 
the  boat  and  barge.  The  interest  of  the  witnesses  is 
direct^  and  consequently  they  are  incompetent  to  te»- 
tify. 

2.  As  respects  the  competency  of  Myers  and  his 
wife. 

The  first  objection  I  shall  urge  against  the  compe- 
tency of  Jonathan  My^rs  as  a  witness  is,  he  is  a  pa^ 
ty  to  the  record. 

Green  leaf  (vclumB  1,/n^329,)  says:  ''First  in  re- 
gard to  parties,  the  general  rule  of  the  common  law 
is  that  a  party  to  the  record,  in  a  civil  suit,  caiuuA  he 
<z  witness^  either  for  himself  or  for  a  co-suitor  in  the 
i^ause.  This  rule  of  the  common  law  la  founded  not 
solely  in  the  consideration  of  interest  but  .partly  also 
in  general  expediency  of  avoiding  the  multiplica- 
tion of  temptations  to  peijury."  {Lamptcn  vs.  Lan^ 
iorCs  ez^orSy  6  Monroe^  617 ;  HigdorCs  heirs  vs.  HigdmCs 
devisees y  6  /.  /.  Marshall^  53.) 

In  chancery  a  party  to  a  suit  may  be  a  witness  for 
or  against  other  parties  in  the  same  suit,  tf  he  haee 
no  interest  in  the  question  to  which  he  deposes.— 
{Warren  vs.  S^nvule,  2  Marshall^  539 ;  Shofj^  vs.  Mor- 
row,  6  Monroe,  304 ;  Oldham  vs.  Jotus,  5  B.  MsnrtCf 
460;  Craddock  vs.  ITiomtm,  II  B.  Monroe,  100.) 

The  second  objection  against  the  competency  of 
Myers  as  a  witness  is,  he  is  directly  interested  in  the 
matter  about  which  he  deposes. 
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In  Phillips  on  Evidence,  vol.  1,  page  64,  it  k  said,      Smiai>,Col- 
*^in  an  action  of  trespass  against  a  sheriff,  when  the  o*. 

question  was  whether  goods  which  had  been  taken 
by  him  in  execution  in  a  puit  against  A  B,  belonging 
to  A  B  or  to  the  plaintiff,  A  B  was  not  allowed  to  be 
a  witness  for  the  defendant  ta  prove  the  goods  his 
property,  for  the  effect  of  his  evidence  would  be  to 
pay  his  own  debt  with  the  plaintiff's  good*."  (See 
2d  volume  Cowen  4*  Hilts  nates  Phillips  on  Evidence,  p. 
120,  notes  111.) 

The  question  presents  a  case  of  palpable  interest, 
but  it  will  be  argued  that  the  interest  of  the  witness 
may  be  equalized  by  showing  that  as  vendor  of  the 
property  he  would  be  liable  to  his  vendee  for  its 
value.  The  answer  to  that  iK>sition  is,  the  vendee 
could  not  recover  on  the  warranty,  because  in  order 
to  succeed,  the  record  of  the  recovery  would  have  to 
be  produced,  and  that  would  show  that  the  sale  wa» 
fraudulent,  which  would  be  tantantount  to  a  defeat, 
for  it  is  an  established  principle  that  courts  will  not 
enforce  an  executory  contract,  founded  in  fraud,  on 
the  rights  of  others,  or  a  breach  of  public  policy,  but 
leave  the  parties  where  they  are.  {Bolt  vs.  Rogers, 
3  Paige,  154;  Herrick  vs.  Chow,  5  Wendell,  579;  Sut" 
lot  vs.  Beddo,  3  Monroe,  109.) 

The  effect  in  this  case  shows  the  invpoHcy  of  per- 
mitting a  man  situated  as  Myers  to  be  a  witness. 
In  1853  he  was  indebted  to  the  plaintiffs  about  $20,- 
000,  and  to  sundry  other  persons,  who  were  credit- 
ors of  the  boats,  amounting,  as  he  admits,  to  about 
$8,000.  He  sold  and  delivered  the  boat  and  barge 
to  Williamson,  who  paid  about  $13,000  of  debt& 
against  Myers,  contracted  whilst  he  was  in  charge  of 
them,  and  against  which  the  creditors  held  special 
liens.  Myers  then  caused  a  suit  to  be  instituted  in 
this  state,  against  the  boat  and  barge,  to  have  them 
sold  to  pay  the  debts  of  the  plaintiffs,  and  he  is  in- 
troduced as  a  witness  to  sustain  their  claim,  and  on 
his  examination  he  swears  he  made  a  fictitious  sale 
of  the  boat  and  barge  to  Williamson  fibr  the  purpose 
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Smead,  Col-  of  hindering  and  delaying  his  creditora — and  Buch  as 
v9.  the  law  denoances  fraudulent.     If  he  were  a  compe- 

WiiojAMaoN.  ^gjji  witnesB  his  conduct  throughout  diveatB  him 
of  any  credit.  He  ehowa  he  is  tLStoifl  and  vilHng 
witness  on  the  side  of  the  plaintiffs.  There  is  noth- 
ing which  shows  fairness  and  impartiality. 

The  rejection  of  the  deposition  of  Jonathan  My- 
ers carries  with  it  that  of  his  wife. 

The  evidence  of  Myers  and  wife,  and  of  Halde- 
man  and  Walker,  being  out  of  the  record,  is  there 
any  evidence  left  upon  which  a  court  could  base  a 
reasonable  ground  ior  suspicion  of  fraud,  and  sub- 
ject the  proceeds  of  the  boat  and  barge  to  the  pay- 
ment of  plaintiffs'  judgments? 

One  of  the  alleged  evidences  of  fraud  is  the  price 
Williamson  agreed  to  pay  for  the  boat  and  barge. — 
The  proof  taken  by  Williamson  upon  the  question 
of  value  is  as  follows  : 

John  G.  Isham  {page  201,)  says,  ''I  think  915,000 
a  fair  price  for  the  steamer  Yorktown,  No.  2,  and 
barge  No.  2,  at  the  time  she  was  sold.^' 

Joseph  Pierce  (page  222,)  estimated  the  Yorktown 
at  $10,000,  and  the  barge  at  $1,500,  in  November, 
1853. 

William  H.  Pierce  (page  224,)  valued  the  York- 
town  2d,  in  November,  1853,  at  $10,000 ;  reported 
unseaworthy  in  June,  1854,  and  valued  her  in  July, 
1854,  at  $8,000. 

W.  W.  Withenburg  {page  228,)  is  a  steamboat 
captain ;  went  on  board  in  October,  1853,  to  exam- 
ine the  boat  with  the  view  of  purchasing  it,  and 
came  to  the  conclusion  it  was  worth  $12,000 ;  would 
not  have  been  willing  to  have  purchased  the  boat  at 
$15,000  with  an  overhanging  debt  of  $11,000  on  it 

James  T.  Fisher  {page  280,)  estimates  the  boat  at 
from  $12,000  to  $15,000. 

Henry  E.  Spencer,  President  of  the  Fireman's  In- 
surance Company,  {page  226,)  says  the  Yorktown 
was  valued  in  November,  1852,  for  insurance  pur- 
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poses,  at  $12,000 ;  and  Myers  sanctioned  the  transfer     Smkad,  Col- 
of  the  policy  to  Williamson  in  October,  1863.  "^"^  AHroi™ 

A.   M.  Searls,  President  of  the  Merchant's  and     WiLLFAMtoif. 
Manufacturer's  Insurance  Company,  estimated  the 
boat  to  be  worth  in  November,  1852,  $12,000.     My- 
ers transferred  the  policy  to  Williamson  in  October, 
1853. 

The  average  estimate  of  all  the  witnesses  would 
not,  I  apprehend,  exceed  $15,000.  So  far,  therefore, 
as  the  price  agreed  to  be  given  by  Williamson,  it  af- 
fords no  evidence  of  fraud ;  it  is  true  that  the  boat 
and  barge  sold  for  $14,500  at  the  sale  by  the  sheriff, 
but  it  must  be  recollected  that  steamboat  stock  in- 
oreased  in  value  after  the  purchase  by  Williamson 
— ^see  Haldeman's  deposition. 

Whatever  motive  may  have  operated  on  Myers  in 
making  sale  of  his  boat  and  barge  Williamson  did 
not  participate  in  his  wishes  and  intentions,  if  they 
were,  as  plaintiffs  alledge,  to  defraud  his  creditors. 
There  was  no  inducement  held  out  to  Williamson  to 
aid  Myers  in  smuggling  his  property  to  prevent  his 
creditors  from  taking  it  to  satisfy  their  claims. 

The  only  evidence  contained  in  this  record,  of  the 
negotiations  between  Myers  and  Williamson,  and 
what  was  said  by  each,  is  contained  in  the  deposition 
of  John  G.  Isham.  His  testimony  is  corroborated  by 
other  witnesses,  and  by  many  of  the  circumstances 
that  surround  the  transaction. 

A  careful  reading  of  the  deposition  of  Isham  will 
satisfy  any  unprejudiced  mind  that  the  sale  by  My- 
ers to  Williamson  was  made  in  good  faith,  certainly 
BO  far  as  Williamson  was  concerned ;  that  the  condi- 
tion of  Myers'  affairs  was  such  as  required  him  to 
make  sale  of  the  boat,  and  the  sale  to  Williamson, 
under  the  circumstances,  was  as  advantageous  as 
could  have  been  made  at  the  time. 

A  few  extracts  from  Isham's  deposition  will  be  giv- 
en :  "He  (Myers)  proposed  to  O.  C.  Williamson  to 
'  buy  the  boat,  and  said  Williamson,  after  ascertain- 
'  ing  the  indebtedness  of  the  boat,  which  was,  I  thinki 
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Smead.Cql-  <  over  $10,000,  agreed  to  buy  the  Yorktown  2d,  and 
vs.  *  barge  Yorktown  2d,  for  $15,000,  giving  a  note  pay- 

WiLUAMfloff.  <  ably  two  years  after  date  from  October  19,  1853,  in 
'  which  was  stated  all  the  debts  of  the  boat  and  barge 
'  were  to  be  paid,  and  the  balance  of  the  purchase 
'  money  was  to  be  paid  to  said  J.  Myers;  and  further, 
'  that  the  note  was  to  be  left  in  my  hands,  and  not 

*  given  up  to  Myers  until  all  the  amounts  paid  to  My- 

*  ers,  and  for  debts  of  the  steamer  Yorktown  2d  and 
'  barge  Yorktown  2d,  were  indorsed  thereon.  Will- 
'  iamson  hesitated  to  take  the  responsibility  of  the 

*  purchase  until  we  promised  that  we  would  not  push 

*  our  claim  unless  it  was  necessary  for  our  own  safe- 

<  ty,  and  uxmld  sell  him  what  goods  he  might  want 
'  for  the  finishing  the  repairs  of  the  boat,  and  would 
'  help  him  to  start  the  boat  out,  which  we  agreed  to, 
'and  did  fulfill,  upon  he  (Williamson)  getting  the 

*  boat  insured  for  our  own  benefit ;  also,  the  first  trip 

*  the  boat  went  out  to  insure  the  freight  list  of  same, 
^  which  was  done.  The  total  indebtedness  of  the 
'  Yorktown  2d  to  us  was,  when  she  started  from  Cin- 

*  cinnati  in  November,  1853,  over  $6,000  for  stores 
^and  supplies  furnished  and  money  advanced,  and 

*  our  liabilities — $750 — as  indorsers  on  the  insurance 
'  notes,  and  $600  indorsed  on  a  draft  payable  in  New 

*  Orleans,  on  which  money  was  obtained  by  O.  C. 

*  Williamson  to  start  the  boat  out  on."     {Page  199.) 

In  answer  to  a  question  the  witness  says:  ^'The 
*sale  was  assured  by  both  parties,  Myers  and  Will- 

<  iamson,  and  was  a  real  bcmafide  sale,  as  William- 
'  son  was  asked  by  Myers  if  he  would  take  the  boat 
'  and  agree  to  give  her  back,  which  Williamson  most 

<  positively  refused  to  do,  as  he  did  not  like  undertake 
'  ing  all  the  responsibility  of  accidents  to  the  boat, 
'  and  not  doing  a  prosperous  business,  without  a  pros* 

*  pect  of  the  profits  arising  out  of  the  same.    Will- 

*  iamson  handed  me  a  list  of  debts,  showing  me  the 
'  vouchers  for  same.  $13,654  34  was  indorsed  on  the 
'  note  of  Williamson  by  me  May  18,  1854."  "Will- 
'  iamson  showed   me  the  vouchers  for  these  separate 
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<  amounts  he  had  paid,  and  which  he  now  holds  in     8in*B»Goft- 

*  his  possession.''     \Pog^  200.)  •  ^ 

The  witness  being  interrogated  as  to  the  value  of    Williajmow. 
the  boat  answered,  "I  think  $15,000  a  fair  price  for 

*  the  steamer  Yorktown  No.  2,  and  barge  Yorktown 

*  2d,  at  the  time  she  was  sold."     {Page  20J .) 

I  contend  therefore — 

1.  That  Haldeman  and  Walker  are  not  competent 
witnesses  because  of  their  direct  interest  in  the  re- 
sult of  the  case. 

2.  That  Myers  is  not  a  competent  witness  because 
he  is  a  party  to  the  record,  and  interested  directly  in 
the  result  of  the  judgment  to  be  rendered. 

3.  Excluding  these  witnesses  there  is  nothing  on 
which  to  base  a  decree  in  favor  of  the  plaintiffs. 

4.  But  if  Myers  is  a  competent  witness  the  evi- 
dence is  insufficient  to  outweigh  the  denial  in  the 
answer  of  Williamson,  and  the  direct  evidence  in 
corroboration  of  his  answer. 

And  upon  the  whole  record  the  judgment  of  the 
circuit  court  should  be  affirmed. 

Chief  Justice  Mabsraix  ddivered  the  opinion  of  the  Court.  Jantiarj  10. 

On  the  19th  of  October,  1853,  Jonathan  Myers  ex- 
ecuted to  O.  C.  Williamson  a  bill  of  sale,  transfeiring 
to  him>  for  the  consideration  of  $15,000,  acknowl- 
edged to  be  received  for  the  steamer  Yorktown,  No. 
2,  and  the  barge  Yorktown,  No.  2.  The  bill  of  sale 
was  regularly  recorded  in  the  Custom  House  at  Cin- 
cinnati.  But  the  consideration,  instead  of  having 
been  paid,  was  secured  or  evidenced  by  the  note  of 
Williamson  of  even  date  with  the  deed,  and  by 
which  he  promised,  two  years  after  date,  to  pay  to 
the  order  of  J.  Myers  the  sum  of  $15,000,  with  the 
following  additional  words  in  the  note:  ^'But  it  is 
^  understood  that  the  amounts  due  by  the  steamer 

*  Yorktown,  No.  2  and  barge  is  to  be  deducted  from 
^the   amount  above  named — $15,000;  this  note  be* 

*  ing  for  the  purchase  of  said  boat  and  bai^,  and 
^  when  said  boat's  deb4)8  are  paid  then  die  balance  of 

VOL.  XVI.        84 
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SmEAD,  Col* 
i.Aiu>  k  HuoBXS 

M. 

Williamson. 


'the  purchase  money,  secured  above,  to  be  paid 
*by  O.  C.  Williamson  to  Jonathan  Myers  or  his  or- 
*  der."  This  note  was  deposited  with  J.  G.  Isham, 
not  to  be  delivered  to  Myers  until  the  payments  made 
by  Williamson,  of  the  previous  debts  of  the  boat, 
were  credited  on  it  by  Isham,  which  debts  were  then 
supposed  to  amount  to  $10,000  or  more.  In  Novem- 
ber, 1853,  the  boat  entered  upon  the  business  of  the 
season,  which  was  prosecuted  with  great  profit,  O. 
C.  Williamson  acting  generally  as  clerk,  and  bis 
brothet ,  Snmuel  Williamson,  who  was  received  on 
board  after  the  boat  reached  the  Mississippi  on  the 
first  downward  trip,  acting  from  that  time  as  cap- 
tain. 

On  the  3d  day  of  June,  1854,  the  boat  having  re- 
turned from  her  last  trip  to  New  Orleans  for  that 
season,  and  being  in  the  county  of  Kenton,  opposite 
to  Cincinnati,  she  was  attached  by  Smead,  CoUard 
&  Hughes,  who  set  up,  in  their  petition  for  that  pur- 
pose, four  judgments  against  Myers,  &c.,  rendered 
in  Hamilton  county,  Ohio,  and  bearing  ten  per  cent- 
um interest,  and  alledging  that  the  transfer  by  My- 
ers to  Williamson  was  but  colorable,  and  was  made 
with  the  intent  to  defraud  the  creditors  of  the  form- 
er, and  especially  themselves.  Myers  answered,  ad- 
mitting that  the  sale  was  not  a  real  one,  and  alledg- 
ing, in  substance,  that  being  embarrassed  with  debts, 
and  unable  to  raise  funds  necessary  for  finishing  the 
repairs  of  the  boat,  and  for  putting  her  in  condition 
for  entering  upon  the  business  of  the  season  of 
1653-4,  from  which  he  anticipated  great  profits,  and 
being  desirous  to  realize  those  profits  for  the  purpose 
of  paying  his  debts,  and  fearful  that  the  boat,  then  in 
Licking  river  in  Kentucky,  would  be  attached  if  ta- 
ken over  to  Cincinnati,  he  made  the  transfer  to  O. 
C.  Williamson,  then  a  clerk  in  the  store  of  Isham  & 
Fisher,  (the  principal  creditors  of  the  boat,)  and  who 
had  formerly  been  a  clerk  on  his  boat,  under  an  ar- 
rangement that  his  brother,  Samuel  Williamson, 
should  be  captain  or  master,  and  O.  C.  Williamson 
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clerk,  at  a  salary  better  than  he  was  then  receiving,     Smm,  Coi.- 
and  that  the  net  profit?  were  to  be  appropriated  to  ««. 

the  payment  of  debts  of  the  boat,  and  other  debts  of  Wiluambow. 
Myers,  and  that  at  the  end  of  the  season  the  boat 
was  to  be  restored  to  him,  Myers.  O.  C.  William- 
aon  answered,  denying  fraud,  insisting  on  the  fair* 
ness  and  validity  of  the  sale,  and  claiming  the  boat 
as  his.  In  each  of  these  answers  particulars  are  sta- 
ted which  it  is  not  necessary  now  to  detail.  Many 
depositions  were  taken  by  the  parties  respectively, 
and  among  them  the  plaintiffs  took  those  of  Myers 
and  his  wife,  and  also  of  Walker  and  Haldeman, 
each  of  whom  was  bound  for  one  of  the  debts  of 
Myers  set  up  in  the  petition. 

Soon  after  the  commencement  of  the  suit,  to-wit, 
in  August,  1854,  the  boat  was  publicly  sold  under  an 
order  of  court,  and  brought  $14,500,  on  a  credit  of 
six  months.  And  on  that  hearing,  the  four  deposi- 
tions above  mentioned  having  been  rejected,  on  the 
ground  of  incompetency  of  the  witnesses,  and  the 
court  being  of  the  opinion  that  although,  without 
their  testimony,  the  intention  of  Myers  in  making 
the  transfer  was  sufficiently  established,  there  was 
no  satisfactory  evidence  of  Williamson's  participa* 
tion  in  it,  the  petition  was  dismissed  with  costs ;  and 
from  that  judgment  the  plaintiffs  have  appealed. 

The  first  question  arising  in  the  case,  as  present- 
ed in  this  court,  is  whether  the  circuit  court  erred  in 
rejecting  the  depositions  above  referred  to,  or  either 
of  them.  The  interest  of  Walker  and  Haldeman  in 
subjecting  the  boat  or  its  proceeds  to  the  satisfaction 
of  debts,  for  which  they  are  themselves  bound,  for  a 
principal  probably  insolvent,  is  obvious;  and  their 
competency  is  scarcely  insisted  on.  But  a  serious 
question  is  made  upon  the  rejection  of  the  deposi- 
tion of  Myers,  who,  it  is  contended,  has  an  interest 
on  both  sides,  equally  balanced,  inasmuch  as  if  the 
boat  is  subjected  he  looses  his  claim  upon  the  note, 
which  he  will  have  if  the  boat  is  determined  to  be 
the  property  of  Williamson,  under  his  purchase;  and 
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^Mt^fGoL'     if  the  deterioFation  of  the  boat  he  coaaidereil  it  w 
«t.  contended  that;  the  balance  of  interest  is  against  the* 

WiLLiAMflow.     piaintifft,  who  offer  the  witness.     But  it  appears  that 
credits  have  already  been  indorsed  on  the  note  by 
Isham,  with    whom  it  was    deposited,    for    aboat 
$13,000,  for  payments    made  by    Williamson,    o» 
debts  existing  against  the    boat  before  the  trans- 
fer;   and   although  it  be  eonceded    that   this    in- 
dorsement does  not  satisfactorily  prove  the  amount 
of  sueh  payments  actually  made,  still,  if  the  precifse 
amount  may  be  uncertain,  it  is  certain  that  a  large 
portion  of  the  debt  due  to  Isham  &  Fisher,  of  sever- 
al thousand  dollars,  has  been  paid  by  Williamson. 
And  if  it  were  conceded  that  in  case  nothing  had 
been  paid  upon  the  contract  of  purchase,  the  loss  of  the 
price  to  be  paid  on  that  contract  would  be  equivalent 
to  the  gain  by  subjecting  the  boat  to  the  demands 
of  the  plaintiffs,  still  as  there  have  been  lai^e  pay- 
ments on  the  note,  greatly  exceeding  the  deterioratioo 
of  the  boat,  and  by  which  Myers  has  been,  to  some 
extent,  finally  relieved  from  his  debts,  he  will,  if  the 
boat  be  now  subjected  to  other  debts  due  by  him,  be 
the  gainer  by  the  entire  difference  between  the  price 
which  Williamson  was  to  have  paid  and  the  proceeda 
of  the  boat  as  sold  under  the  attachment,  with  the 
addition  of  the  sums  already  paid  by  Williamson  in 
discharge   of  debts  of  the  boat  due  before  his  pur- 
chase.    To  the  extent  of  this   difference,  certainly 
amounting  to  a  large  sum,  and  perhaps  equal  to  or 
exceeding  four-fifths  of  the  price  to  have  been  paid 
by  Williamson,  Myers  would,  by  subjecting  the  boat 
in  this  case,  realize  a  double  payment  or  a  double 
price  on  it,  except  so  far  as  the  costs  of  the  present 
proceeding  may  aflfect  this  result. 

If  the  subjection  of  the  boat,  in  this  case,  would 
authorize  a  recovery  against  Myers  for  the  breach  of 
his  warranty,  w  his  covenant  against  incumbrances, 
this  liability,  consequent  upon  a  termination  of  the 
suit  in  favor  of  the  party  calling  him>  might  be  deem- 
ed equivalent  to  the  advantage  gained  by  that  event. 
Andy  as  such  a  liability  would  be  avoided  by  a  differ* 
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ent  termination  of  this  suit,  his  interest  might  be  re-     S«^ab,  Coi- 
^arded  as  balanced,  and  he  would  be  a  competent  w. 

witness  against  his  vendee,  even  to  impeach  the  sale  WimiM><m. 
on  the  ground  of  fraud.  The  same  consequence 
would  follow  if  the  subjection  of  the  boiat  would  ren- 
der him  liable  to  re-pay  to  Williamson  the  full  amount 
that  he  had  paid  to,  and  for  Myers  under  the  contract 
of  purchase.  But,  although,  in  such  case  William- 
son would  lose  the  boat,  or  rather  would  lose  the  ben- 
efit of  his  purchase,  it  would  not  be  on  the  ground  of 
jiny  defect  in  the  title  of  Myers  but  on  the  ground  of 
a  fraud,  in  which  Williamson  participated,  so  as  to 
render  his  purchase  void  as  against  the  creditors  of 
Myers ;  and  as  this  result  would  not  disprove  or  de- 
feat but  affirm  the  title  of  Myers  j  and  would  only  de- 
feat the  title  of  WiUiamson,  on  account  of  his  own 
wrong,  it  could  not  establish  or  amount  to  a  breach 
either  of  the  warranty  of  title  or  of  the  covenant 
against  incunlbrances ;  nor,  as  we  suppose,  would 
the  law  imply  a  promise  or  impose  a  liability  to  re- 
pay to  Williamson  the  sums  which  he  had  paid  to 
or  for  Myers,  in  pursuance  of  a  contract  made  with 
intent  to  injure  and  defraud  third  persons,  and  which 
the  law  itself  makes  Void  as  to  them.  It  is  true  the 
statute  declares  such  a  contract  void  only  as  to  the 
creditors  and  purchasers  intended  to  be  defrauded ; 
but  even  this  declaration  is  equivalent  to  prohibition* 
and  would  have  made  the  contract  illegal  if  it  had 
not  been  so  before  the  enactmant  of  the  statute.  It 
is  a  contract  iti  violation  of  good  morals,  inconsist- 
ent with  honest  purposed,  and  therefore  against  pub- 
lic policy,  and  not  countenanced  by  the  law  nor  by 
the  tribunals  which  administer  the  law.  To  such  a 
transaction  the  maxim  applies,  ex  turpi  causa  rum  ori- 
tur actio.  From  such  a  foundation  no  cause  of  ac- 
tion can  arise ;  and  this  is  true  not  only  as  to  any 
action  for  the  enforcement,  or  for  a  breach  of  the  vi- 
cious contract  itself^  but  also  as  to  any  action  by 
which  either  party  may  attempt  to  regain  from  the 
other  what,  by  reason  of  the  invalidity  of  the  trans- 
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Smbad,  Col-     action  as  to  third  persons,  he  may  have  lost  for  the 
V8.  benefit  of  the  other  party,  and  he  could  not  sastam 

WiLLiAMgQif.  ^^  action  either  on  the  contract  or  for  its  breach,  or 
on  any  implied  liability  to  refund  what  he  had  paid 
on  it.  The  law  regarding  both  parties  as  equally 
implicated  in  an  illegal  transaction,  will  not  inter* 
pose  in  behalf  of  one  of  them,  either  to  enforce  the 
illegal  contract  or  to  relieve  him  from  the  conse- 
quences of  either  a  partial  or  a  full  performance  oF 
it.  And  this  is  the  only  effect  which,  without  defeat- 
ing the  object  of  the  statute,  and  the  certain  policy  of 
the  law,  can  be  given  to  the  implied  declaration  th&t 
the  contract,  though  void  as  to  creditors,  &c.,  is  valid 
as  between  the  parties  to  it.  The  law  leaves  the 
parties  where  they  place  themselves.  If  the  viciooB 
contract  is  wholly  or  partially  nnexecuted,  it  will  not 
coerce  its  execution,  and  neither  party  gains  by  it 
farther  than  it  is  executed  by  themselves.  If  it  is  to 
any  extent  executed  by  the  parties  themselves,  the 
law  will  not  replace  them  in  statu  quoy  though  one  of 
the  parties  be  a  loser  by  the  avoidance  of  the  con- 
tract. This  inability  of  each  party  to  recover  wh&t 
he  may  have  lost  by  the  illegal  transaction,  and  the 
liability  which  even  the  fraudulent  vendee  may  in- 
cur to  third  persons  by  his  participation  in  it,  are  the 
penalties  by  which  the  law  intends  to  prevent  fraud, 
and  to  enforce  the  obsen'^ance  of  honesty  and  good 
faith. 

It  is  said,  in  argument,  that  according  to  the  prin- 
ciple settled  in  the  case  of  the  Planters^  Bank  of  Ten- 
nessee vs.  Bakery  decided  at  the  last  term,  Williamson, 
in  the  event  of  the  loss  of  the  boat,  in  this  suit  might, 
to  the  extent  of  his  payments,  be  substituted  to  the 
rights  of  the  creditors  of  Myers,  and  to  their  liens  on 
the  boat;  and  that  Myers  would  therefore  gain 
nothing  by  the  subjection  of  the  boat.  But  the  prin- 
ciple of  the  case  referred  to  is  not  understood  to  admit 
of  the  application  contended  for.  If  the  plaintiffs 
here  were  attempting  to  make  Williamson  liable  for 
the  profits  of  the  boat  made  while  he  controlled  her 
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under  his  purchase,  it  would  be  just  that  he  should      ^"j^**'  ^^ 
have  credit  for  the  debts  of  Myers  which  he  had  paid  t». 

out  of  those  profits,  and  especially  for  such  as  had  Wiluam«oii. 
liens  upon  the  boat.  And  as  he  would  be  entitled 
to  these  credits  upon  general  principles  of  equity, 
even  if  the  payments  had  not  been  made  under  the 
fraudulent  contract,  the  fact  that  they  were  made  in 
pursuance  of  it  ought  not  to  prevent  him  from  re- 
ceiving them.  The  most  that  the  attaching  credit- 
ors could  claim,  in  such  a  case,  would  be  that  the 
profits  should  be  regarded  as  belonging  to  Myers,  and 
subject  to  his  debts  ;  and  so  regarded  the  fund  would 
be  subject  to  diminution  by  the  amount  of  all  dis- 
bursements fairly  made  in  payment  of  his  debts,  and 
the  creditors  claiming  afterwards,  by  attachment, 
would  be  entitled  only  to  the  balance,  because  noth- 
ing more  could  be  regarded  as  his.  But  this  allow- 
ance to  Williamson  would  not  imply  any  further  lia- 
bility to  him  on  the  part  of  Myers,  and  it  would  not 
diminish  his  interest  in  having  the  boat  subjected  to 
his  debts  not  yet  paid,  because  it  would  not  admit  a 
right  in  Williamson  to  participate  in  the  proceeds  of 
the  sale  under  the  attachment,  nor  in  fact  to  any  in- 
terest in  the  boat  itself,  although,  if  he  was  an  ac- 
tual creditor  of  Myers,  beyond  and  independent  of 
the  fraudulent  contract,  the  chancellor  might  not 
wrest  from  him  the  possession  of  the  boat  without 
providing  for  his  just  claims.  And  this  measure  of 
favor,  which  is  not  involved  in  the  present  case,  be- 
cause Williamson's  payments  were  made  from  the 
profits  of  the  boat,  is,  as  we  apprehend,  the  utmost 
which  could  be  justified  by  the  principles  of  the  case 
referred  to. 

Upon  the  whole,  therefore,  we  are  of  opinion  i.  OnehaTing 
that  Myers  had  a  preponderating  if  not  an  exclusive  fop  pf^'SSff  and 
interest  in  the  event  of  this  suit,  and  in  favor  of  the  defendant,  bni 
plaintiffs,  and  that  he,  and  consequently  his  wife,  preponderates 
were  incompetent  witnesses  on  that  side;  although  if  Jlot  a'rompetettt 
offered  by  Williamson,  they  would  have  been  compe-  witneBsfor  that 
tent  to  sustain  the  sale  to  him,  because  their  interest  gide^lBbitemt 


Digitized  by 


Google 


6S6  BEN.  MONROE'S  REPORTS. 

^MBAi>»  Col-  as  the  case  stands,  would  have  been  on  the  other  side. 

09.  This  distinction  and  the  conclusion  at  which  we  have 

Willi AMBow.  a^riygj  upon  the  question,  are'sustained  by  the  cases 

is  greateat;  nor  of  Raglan  vs.  Wickware,  4  /.  /.  Marsh, ^  530;  Pavl  m. 

role  iB  general,  Rogers^  Admr's,  5  Man.  164,  and  other  cases  in  this 

almost  without  court,  and  by  an  elaborate  citation  of  authorities  in 

exceptioD,   tnat  *  *f  t»    , 

a  yendor  is  a  note  111,  page  120,  of  the  2d  volume  of  Pkulips  on 

ness^o^hisven-  Evidence,  by  Cowen  and  Hill,  which  conclude  with 

dee,  but  ^<»^  stating  as  "a  rule  almost  unincumbered  by  ejcception, 

iiorof  suchyen-  that  the  vender  is  a  competent  witness  for  his  ven- 

Sj^n^^pert^!  ^^®'but  not  for  his  levying  creditor,  who  offers  him 

to  proye  fraud  on  the  assumed  ground  of  fraud."     There  was  there- 
in the  transfer.      *•  •         ■       •         i       i  i*    i       # 

fore  no  error  m  rejecting  the  depositions  of  the  four 

witnesses  above  designated,  and  we  put  them  out  of 
view  in  our  consideration  of  the  case.  But  inde- 
pendently of  thosiB  depositions,  and  giving  due  weight 
to  the  testimony  of  Isham,  who  had  a  nearer  connec- 
tion with  the  actual  transaction  between  the  parties, 
and  might  have  known  more  of  their  motives  than 
any  other  competent  witness,  we  are  of  opinion 
that  however  fair  and  honest  the  parties  may  at  the 
time  have  supposed  their  motives  and  the  transaction 
itself  to  be,  the  established  facts  and  circumstances 
of  the  case  and  of  the  parties,  repel  the  conclusion 
that  the  sale  was  in  fact  a  real  one,  and  establish  as 
the  only  admissible  deduction,  the  fact  that  the  form 
of  a  sale  was  resorted  to  as  a  means  of  at  once  avoid- 
ing the  attachments  which  were  feared,  and  satisfy- 
ing Isham  that  the  boat  would  be  so  managed  as  to 
furnish  a  prospect  of  the  debt  to  his  firm  being  paid 
out  of  the  profits,  and  at  the  same  time  of  providing 
for  the  payment  of  other  debts  of  the  boat  out  of  the 
profits;  and  that  the  transfer  was  made  with  the  un- 
derstanding between  the  parties  that  the  boat  was 
still  the  property  of  Myers,  and  to  be  finally  restored 
to  him,  or  disposed  of  for  his  use. 

What  particular  inducements  may  have  been  held 
i  Wherethere  ^^^  ^  Williamson,  or  why  the  transfer  was  made  to 

feM  been  a  frau-  him,  the  evidence  does  not  fully  disclose.     But  while 
doleni  sale  made     ,        *  %  /> 

with  the  intent  th^  circumstances  disclosed  enable  us  to  account  for 
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the  selection  of  him  to  take  the  title  and  manage-     Smiad,  Col- 

ment  of  the  boat  under  a  sham  sale,  and  to  control  m. 

her  earnings  for  the  benefit  of  others,  with  the  right     WiLLiAMtow. 

and  power  of  securing  to  himself  a  fair  and  liberal  of  securing  to 

compensation,  there  is  nothing  which  explains  why  ture  interest  Si 

if  the  sale  was  intended  to  be  a  real  one  it  was  made  *^®  the '^'Y' 

to  him;  and  there  is  no  single  circumstance  outside  for  leas  than  the 

of  the  formal  transfer  to  him,  which  accords  with  the  j^tyX^chSa^ 

supposition  that  the  sale  was  intended  to  be  an  abso-  cejior  will  seta- 

side  such  sale, 
lute  and  irrevocable  transfer  of  the  boat.     He  was  and  sutrject  the 

clerk  in  the  store  of  Isham  and  Fisher,  in  Cincinnati,  ^^^  ^  *of 

engaged  at  a  salary  of  $1,000  a  year,  and  possessed  of  debts  due  to  Judg 
11*  •  t  •     4^     •  1  ment  creditors* 

no  property  but  his  residence  in  Covington,  worth  at 

most  $3000.  He  had  been  a  clerk  on  steamboats, 
and  was  at  some  period  acting  in  that  capacity  for 
Myers.  He  had  no  means  to  purchase  a  valuable 
boat.  He  could  no  more  have  thought  seriously  of 
purchasing  such  a  boat  as  a  real  transaction,  upon 
his  own  means  and  responsibility,  than  the  owner 
(unless  he  was  ready  to  give  it  away),  would  have 
thought  of  selling  it  to  him  without  security.  And 
yet  the  boat  was  transferred  to  him  without  security, 
at  a  recited  consideration,  less  by  one -fourth  than  the 
lowest  estimate  which  Myers  had  ever  placed  up<m 
her;  less  by  $3,000  than  he  could  have  obtained  for 
her  in  prompt  payments,  in  the  summer  of  1S53, 
before  she  had  received  the  repairs  which  were  near- 
ly completed  at  the  date  of  this  transfer;  and  she 
was  transferred  upon  terms  of  payment,  which  as  to 
Uie  time  given,  as  well  as  the  absence  of  security, 
were  entirely  out  of  the  usual  course  of  similar  trans- 
actions; being  such  a  sale  as  no  witness  had  ever 
heard  of;  and  on  looking  to  the  mode  in  which  the 
payment  might  be  made,  we  see  that  it  was  optional 
with  Williamson  whether  he  would  discharge  the 
debts  of  the  boat,  and  that  as  he  had  no  other  means 
but  from  the  profits,  ether  of  doing  this,  or  of  other- 
wise paying  the  price,  or  so  much  as  might  not  be 
paid  in  this  way,  Myers  in  transferring  the  boat  and 
her  anticipated  profits  to  him,  not  only  gave  up  him- 
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Bmead,  Col-     gelf.  and  placed  in  the  hands  of  Williamson  the  very 
M.  means  by  which  he  was  to  make  payment,  and  the 

Williamson,  ^j^^  ^^jy  Cleans  by  which  he  would  be  enabled  to  do 
so,  but  left  himself  without  recourse,  in  case  the  boat 
should  be  lost  without  making  profits,  or  should  be 
sold  by  Williamson  for  money. 

The  boat  must  have  been  worth  considerably  more 
on  the  19th  of  October,  1853,  when  nearly  fitted  for 
commencing  the  business  of  the  season,  than  she 
was  in  August,  1854,  when  after  being  in  service  for 
six  or  seven  months,  she  brought  on  a  credit  of  six 
months,  nearly  as  much,  well  secured,  as  William- 
son was  to  give  out  of  her  profits  in  the  course 
of  two  years.  The  lowest  estimate  of  her  vendi- 
ble value,  made  before  the  sale  in  October,  is  $15,- 
000,  by  a  witness  who  says  Myers  about  that  time 
offered  to  sell  her  to  him  for  $20,000;  an  offer  con- 
siderably below  his  usual  estimate  of  her  value,  and 
which  if  made,  is  to  be  attributed  to  the  urgency  of 
Isham  in  pressing  for  payment  or  security  for  the  de- 
mand of  his  firm,  then  amounting  to  near  $5,000, 
'  against  the  boat. 

It  is  proved  that  Myers  had  high  expectations  with  re- 
spect to  the  profits  of  the  approaching  season;  that  he 
had  apprehended  attachments  upon  the  boat,  by  which 
he  might  be  prevented  from  reaping  those  profits; 
that  he  was  unwilling  to  sell  the  boat,  but  wanted  to 
place  her  in  the  hands  of  a  friend  who  would  keep 
her  for  him,  so  that  he  might  be  thereby  enabled  to 
pay  his  debts.  Isham  who  advised  a  sale,  and  insist- 
ed on  the  boat  being  placed  in  other  hands  for  man- 
agement, as  the  only  means  that  would  secure  or 
satisfy  his  firm,  knew  that  Myers  was  unwilling  to 
sell,  but  that  he  desired  to  make  a  sham  sale.  His 
clerk,  without  rneans,  is  the  person  to  whom  the 
transfer  is  made,  upon  the  terms  which  have  been 
stated,  and  after  his  hesitation,  as  Isham  says,  had 
been  removed  by  Isham's  promise  of  forbearance  and 
assistance.  But  Isham  took  good  care  to  have  not 
only  the  boat,  but  also  the  freight  of  the  first  trip  in- 
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Bured  for  his  benefit;  while  Myers  with  a  greater  Smia©,  Col- 
interest  at  stake,  required  no  security;  took  no  in-  _^  w. 
demnity;  and  so  far  as  appears,  left  the  entire  ar-^ 
rangement  in  the  hands  of  Isham  and  Williamson. 
And  although  Isham  says  Myers  proposed  to  William- 
son to  buy,  it  does  not  appear  that  he  named  the  price, 
or  the  terms;  and  he  certainly  exacted  no  stipulation 
for  his  own  safety,  except  for  the  payment  in  two 
years,  of  a  sum  which  reduced  to  its  value  at  a  discount 
accordant  with  the  rate  of  interest  on  the  judgmet 
against  him,  was  equal  only  to  about  $12,000.  The 
arrangement  was  made  to  avoid  all  attachments,  and 
to  secure  Isham.  It  was  evidently  stimulated  by  his 
charges  of  bad  management,  and  his  urgency  to  put 
the  boat  in  other  hands.  It  was  obviously  an  arrange- 
ment for  securing  through  Williamson's  management 
of  the  finances  of  the  boat,  the  debts  due  to  the  firm 
of  Isham  and  Fisher;  and  from  which,  Myers,  if  he 
was  not  to  retain  his  right  to  the  boat,  derived  no 
advantage,  unless  in  saving  the  boat  from  attach- 
ments against  her  in  his  own  hands,  and  in  enabling 
Williamson  to  appropriate  the  profits  to  paying  the 
debts  to  Isham  and  Fisher,  and  such  other  debts  of  the 
boat  as  he  might  choose  to  pay,  and  in  this  way  to 
discharge  the  price  to  be  given  for  her.  And  as  W^il- 
liamson  in  taking  charge  of  the  boat  was  to  protect 
the  interest  of  Isham,  so  Isham  in  taking  charge  of 
the  note  for  the  price,  was  to  protect  the  interest  of 
Williamson.  And  he  has  done  so  by  crediting  the 
note  with  more  than  $13,500,  under  a  date  preceding 
by  a  few  days  the  commencement  ofthis  suit;  but  which 
from  his  own  statement,  was  probably  not  in  fact  done 
until  after  the  suit  was  brought,  and  upon  such  eviden- 
ces of  payment,  though  satisfactory  to  himself,  he  did 
not  retain,  and  does  not  produce  in  giving  his  depo- 
sition. That  the  credits  were  to  be  made  up  between 
him  and  Williamson,  is  of  a  piece  with  other  features 
of  the  transaction,  which  go  to  show  that  this  was  a 
case  of  confidence,  and  not  a  real  bargain  in  which 
adversary  interests  are  asserted,  and  to  be  protected 
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&^^o,CoL-  or  guarded  against.  And  it  is  to  be  observed  that 
M.  even  Wuhamson,  coy  as  he  was  about  assnmmg  the 

WifcUAMsow.  responsibility  until  encouraged  by  Isham,  never  visi- 
ted the  boat  for  the  purpose  of  inspection,  nor  even 
enquired  into  her  precise  conditioa  or  suitableness 
for  being  put  into  the  business  of  the  season.  Is  it 
to  be  presumed  that  a  poor  man  about  to  incur  a 
real  responsibility  to  the  amount  of  five  times  the 
value  of  his  whole  estate,  would  make  no  enquiry 
into  the  condition  and  value  of  that  which  was  to  be 
the  consideration  of  this  responsibility?  If  it  is  to 
be  presumed  that  he  knew  the  condition  and  value  of 
the  boat,  may  it  not  with  equal  reason  be  presumed 
that  he  knew  the  condition  and  purposes  of  the 
owner,  who  was  proposing  a  transfer;  and  that  he 
knew  the  objects  of  his  own  em|^loyer,who  took  so 
prominent  apart  in  cuasing  it  and  carrying  it  into 
^ect?  If,  as  tnay  be  assumed,  he  knew  with  reason- 
able certainty  the  value  of  the  boat,  he  knew  that 
the  price  which  he  agreed  to  pay,  and  in  the  mode 
fixed  on,  was  greatly  below  the  real  value;  and  in 
fact  scarcely  more  than  nominal  in  comparrison  with 
it.  Did  he  suppose  that  such  a  bargain  was  pro- 
posed or  agreed  to  by  Myers,  merely  out  of  kindness 
to  him?  Did  he  not  know  that  the  proposed  trans- 
fer, was  intended  to  evade  the  remedy  of  the  creditors 
of  Myers,  to  satisfy  and  secure  Isham  and  Fisher,  his 
own  employers,  and  to  aid  Myers  by  applying  the 
profits  of  the  boat  to  the  payment  of  his  debts?  That 
it  Was  so  intended  by  My  era,  and  that  Isham  knew  it, 
is  absolutely  certain.  Isham  does  not  eveti  say  that 
the  transfer  was  intended  to  be  real,  or  that  he  him- 
self considered  it  to  be  so.  And  if  it  could  be 
doubted  whether  Myers  disclosed  his  purpose  to  the 
person  chosen  to  efiectuate  it,  or  whether  Isham,  who 
also  had  an  object  to  be  effected  by  the  same  instru- 
ment, did  not  put  him  in  possession  of  what  he  knew 
on  the  sUlgeet,  still,  the  conduct  of  these  parties, 
and  the  nature  and  circumstances  of  the  transaction 
itself,  were  such  as  must  have  apprized  him  of  its 
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real  character  and  objects.  Res  ipse  loquitur.  And 
to  suppose  that  be  really  did  not  know  that  the  sale 
to  him,  whether  originally  conceived  of  and  proposed 
by  Myers  or  not,  was  to  be  but  a  sham,  intended  to 
effectuate  the  objects  above  mentioned,  or  at  any 
rate  the  two  first,  is  to  suppose  that  he  wilfully 
closed  his  eyes  and  mind  to  circumstances  fully 
within  view,  and  to  their  palpable  and  certain  indi- 
cation. We  cannot  suppose  this.  But  assume  that 
he  did  know  that  the  sale  was  intended  to  be  a  sham, 
and  an  obstruction  and  hindrance  to  creditors;  and 
that  as  he  became  a  party  to  it  without  necessity,  the 
presumption  is  that  he  concurred  in  it.  But  whether 
he  intended  it  to  be  a  sham  sale, or  whether  knowing 
it  was  so  intended  by  Myers,  his  own  intention  from 
the  first  was  to  take  advantage  of  its  form  for  his 
own  benefit,  and  to  the  injury  of  Myers,  19  iramate^ 
rial.  Having  without  necessity  or  excuse,  aided 
Myers  in  a  disposition  of  his  property,  fraudulent  as 
to  his  creditors,  they  have  the  right  if  he  has  not,  to 
go  behind  the  form  and  expose,  and  take  advantage 
of  the  real  character  of  the  transaction:  which,  if  it 
had  really  been  intended  by  both  parties  to  be  an 
absolute  sale,  was  such  a  one  as  Myers  in  justice  to 
his  creditors  had  no  right  to  make. 

The  evidence  discloses  many  particulars,  bearing 
for  or  against  the  conclusion  which  we  have  stated, 
but  preponderating  decidedly,  as  we  think,  in  favor  of 
it.  We  need  not  encumber  this  opinion  with  a  detail 
of  them,  but  merely  add,  that  if  this  sale  is  to  be 
sustained,  it  would  evidently  have  been  much  better 
for  Myers  to  have  permitted  his  boat  to  be  attached 
and  sold  when  she  was  newly  repaired,  and  would, 
as  the  subsequent  sale  and  other  facts  prove,  have 
brought  a  much  better  price,  payable  in  a  short  time 
and  well  secured;  and  it  is  not  to  be  forgotten  in 
considering  the  intent  of  the  transfer,  that  while  the 
absolute  bill  of  sale  acknowledging  payment  of  a 
price  which  though  low,  might  not,  if  actually  paid, 
have  been  evidence  of  fraud,  no  part  of  the  price 
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was  in  fact  paid,  and  the  real  terms  of  the  transfer, 
BO  grossly  misstated,  were  not  only  not  made  public, 
but  in  fact  kept  private  and  concealed. 

Wherefore,  the  judgment  dismissing  the  petition 
is  reversed,  and  the  cause  remanded  for  a  judgment 
giving  to  the  plaintiffs  the  proceeds  of  the  sale  of  the 
boat. 
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Case  24  Stevens  vs.  Wyatt,  &c* 

Prr.  Eo.  APPEAL  FROM  MONTGOMERY  CIRCUIT. 

Where  the  board,  whose  duty  it  is,  decides  that  one  chosen  derk  of 
a  county  court  by  a  majority  of  votes,  is  inelligible  and  cannot 
take  the  office,  and  that  it  is  vacant,  it  is  the  duty  of  the  county 
judge  to  appoint  a  clerk  to  serve  until  the  succeeding  August  eleo- 
tion*.    The  former  clerk  has  no  right  to  hold  the  office. 

The  facts  of  the  case  are  stated  in  the  opinion  of 
the  court.     Rep, 

K,  6f  S,  Farrow  for  appellant — 

1.  The  first  question  arising  is,  was  Garrett  eligi- 
ble at  the  time  he  was  voted  for.  The  agreed  facts 
show  that  he  was  not.  (Sec.  1-2,  Art.  6,  Constitu^ 
tion,) 

2.  That  as  Stevens  was  the  only  candidate  voted 
for  who  was  eligible,  he  was  elected  to  the  office 
for  the  ensuing  term. 

3.  That  although  Stesrens  may  not  have  the  right 
to  claim  the  office  by  the  vote  last  given,  yet  he  has 
ti  right  to  hold  the  ofiice  in  virtue  of  his  first  elec- 
tion, until  another  is  duly  chosen  and  qualified. — 
{Rev,  StaL,  art.  2,  sec.  2,  jo.  300.) 

We  insist  that  Stevens  has  been  illegally  ejected 
from  the  office,  and  suffered  injury.  What  is  the 
mode  of  redress  ?    We  insist  that  the  mandamus  is 
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the  appropriate  remedy.  (See  Code  of  Practice,  sec,  Swvem 
623  to  526.)  The  Code^  provides  that  the  party  shall  Wyatt,  &o. 
file  his  petition  and  give  notice.  It  is  not  said  ex- 
pressly  in  what  court  it  is  to  be  filed  ;  but  v*re  under- 
stand it  to  be  an  ordinary  petition  to  be  tried  as  ex- 
pressly provided  by  the  court.  It  is  a  proceeding  in 
ordinary,*  not  in  equity.  This  is  the  distinction  re- 
quired to  be  made,  and  a  guide  to  the  clerk.  (See 
Code  of  Prac.,p,  32,  sec,  118.)  The  proceeding  is  in 
conformity  with  the  Code,  and  tried  as  the  Code  di- 
rects. We  think  the  proceeding  has  been  conducted 
properly  and  before  the  proper  tribunal.  (See  Code, 
sec.  526.)  And  we  rely  upon  the  case  of  Dew  vs. 
The  lucres  of  the  Sweet  Springs  District  Court,  3  Hen- 
ning  ^  Munford,p,  1,  as  having  a  decisive  bearing 
upon  this  case.  It  is  there  decided  that  the  writ  of 
mandamus  is  the  proper  proceeding  to  restore  a  clerk 
to  an  office  from  which  he  has  been  improperly 
ousted. 

It  is  denied  that  the  board  appointed  to  try  the 
contested  election  had  any  right  to  declare  the  office 
of  clerk  vacant;  they  transcended  their  power.  (See 
Ret\  Stat,^  295,  sec,  8.)  Neither  could  the  county 
court  declare  the  office  vacant.  Both  these  tribunals 
are  created  by  statute,  and  can  only  perform  such 
duties  as  are  conferred  by  statute.  This  court  has 
defined  the  power  of  this  board  to  try  contested  elec- 
tions in  the  case  of  Kirtley  vs.  Newcum,  13  B.  Mon. 

If  there  was  no  election  in  August,  1854,  it  was 
the  duty  of  the  board  to  order  a  new  election,  and  it 
was  the  right  and  duty  of  Stevens  to  hold  the  office 
until  another  was  elected  and  qualified. 

By  article  6,  section  1,  it  is  declared  that  the  term 
of  office  of  the  clerk  shall  be  the  same  as  that  of  the 
county  judge.  By  section  30,  article  4,  concerning 
county  judges,  it  is  declared  that  "they  shall  continue 
in  office  until  their  successors  be  duly  qualified." — 
Now,  so  far  as  the  statute  (See  Rev.  Stat. ,29},)  inter- 
feres with  this  constitutional  provision,  it  is  a  nullity. 
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SnTEifa         Jho,  Tttmer  for  appellecB-^- 
Wyatt,  &c.  It  is  contended  by  Stevens'"  counsel  that  Stevens 

was  elected  county  clerk  at  the  August  election,  1854. 
They  think  that  as  Garrett  was  ineligible,  all  the 
votes  cast  for  him  were  \a  nullity,  and  Stevens  was 
elected.  Were  we  left  without  astatutory  provision 
on  this  subject,  their  reasoning  could  not  be  sustain- 
ed. 

It  is  the  intention  of  our  constitution  that  the  peo- 
ple shall  have  the  selection  of  their  ojfHcers,  and  had 
not  Garrett  been  a  candidate,  the  people  might,  and 
probably  would,  have  elected  some  person  other  than 
Stevens. 

But  the  Revised  Statutes  say  that  where  an  ineli- 
gible candidate  receives  the  highest  number  of  votes, 
his  opponent  shall  not  be  considred  eleected,  but  de- 
clare the  office  vacant,  and  that  there  shall  be  a 
new  election.  (See  sulhdivision  S  of  the  1st  sec.  Revised 
Stat,,  p.  295.) 

It  is  clear,  then,  that  Stevens  was  not  elected  clerk 
at  the  August  election  1854,  and  the  board  of  con- 
tested elections  properly  decided  that  there  was  no 
election,  and  the  office  was  vacant. 

In  saying  that  under  the  circumstances  named,  the 
board  should  order  an  election.  The  statutes  substan- 
tially say  there  was  no  election,  and  that  the  office 
is  vacant. 

But  by  Revised  Statutes,  page  295,  the  decision  of 
the  board  is  final,  and  cannot  be  revised.  And  in 
Newcum  vs.  KirUeyy  the  court  says  the  board  had  a 
right  to  decide  that  there  was  no  election,  and  hence 
a  vacancy  which  was  properly  filled  by  appoint- 
ment. 

It  is  true  that  in  Neiocum  vs  Kirdey,  13  B.  Mon.^  this 
court  say  they  will  revise  the  decision  of  the  board 
when  it  shows  on  its  face  that  the  facts  upon  which 
they  based  their  conclusions  did  not  legally  author- 
ize it.  But  such  is  not  the  case  here.  The  board 
was  substantially  required  by  statute  to  do  what  they 
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did,  and  did  not  tiup^rcede  their  duties.  It  i^  true  Stevbns 
that  the  board  did  not  order  a  new  election,  but  they  Wtatt,  dtc. 
decided  there  was  no  election,  and  a  vacancy;  and 
by  Revised  SiaMes,  p.  291,  there  is  a  Tacancy  when 
there  is  no  election;  and  by  Revised  Statutes ^p,  293, 
the  county  judge  is  directed  to  fill  that  vacancy  until 
the  next  August  election,  and  issue  a  writ  of  election 
to  be  held  the  next  August,  to  fill  it,  as  was  in  fact 
done  in  this  case ;  and  the  constitution  (p.  67  Rev. 
Stat.)  says  that  vacancies  in  the  offices  of  county 
court  clerk  shall  be  filled  in  such  manner  as  the  gen- 
eral assembly  shall  by  law  provide. 

Hence  we  conclude  that  the  office  was  vacant,  and 
Uiat  the  appointment  of  Wyatt  was  regalar  and  right. 

But  it  is  contended  as  Stevens  was  elected  clerk 
in  1851  until  1854,that  under  section  30,  article  4  of  the 
constitution,  (see  Rev.  Stat.,  p.  64,)  and  under  section 
Ist,  article  6th  of  the  constitution,  (see  Rev.  Stat., p. 
66,)  he  was  entitled  to  hold  the  office  until  another 
election  could  be  held,  as  he  was  entitled  to  hold  it 
natil  his  successor  was  qualified. 

We  admit  that  he  was  entitled  to  the  office  until 
his  successor  was  qualified,  but  think  that  Wyatt  was 
his  legal  successor. 

We  suppose  an  office  is  vacant  when  the  time  ex- 
pires for  which  the  incumbent  was  elected  or  ap- 
pointed; bat  it  is,  under  this  clause  of  the  constitution, 
contended  that  there  was  no  vacancy ;  under  such  a 
construction  of  the  constitution  there  never  could 
be  a  vacancy  except  in  case  of  death,  resignation 
or  removal,  and  under  this  construction  no  officer 
ever  can  be  elected  or  appointed  to  fill  a  vacancy 
while  there  is  a  living  incumbent  who  wishes  to  hold 
on. 

It  was  the  design  of  the  framers  of  the  constitu- 
tion to  provide  an  incumbent  under  all  circumstances 
to  do  the  public  business ;  and  there  may  be  a  va- 
cancy in  an  office  which  has  an  incumbent ;  and  such 
is  always  the  case  where  the  newly  elected  officer  is 
not  sworn  in  at  the  time  required  by  law. 
VOL.  XVI.         35 
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8TKVKN8  Bat  some  emphasis  is  laid  by  the  plaintiffs'  cono- 

Wtatt,  fto.     Bel  on  the  fact  that  the  county  judge  alone  appointed 
Garrett. 

By  article  2lsty  />.  234,  Revised  Statutes,  the  office  of 
associate  justices  are  abolished,  and  justices  of  the 
peace  do  not  constitute  a  part  of  the  court  except  in 
the  transaction  of  financial  business. 

But  even  if  these  matters  were  in  favor  of  the 
plaintiff,  he  could  not  maintain  his  application  for  a 
mandamus  since  the  adoption  of  the  Code  of  Prac- 
tice. The  b2Qth  section  of  Code  of  Practice,  p.  148. 
provides  that  a  writ  of  mandamus  is  only  to  be  used 
by  a  superior  court  to  compel  an  executive  or  minis- 
terial oflicer  to  do  tfome  act  in  accordance  with  law, 
or  to  refrain  from  some  act  in  violatibn  of  law.  In 
Bruce  vs.  Fox,  ^.,  1  Dana.,  447,  and  in  Newcumvs. 
Kirtley,  13  B,  Man.,  515,  this  court  virtually  decided 
that  the  act  of  the  circuit  jadge  in  refusing  to  let 
the  proper  person  to  qualify  as  clerk,  or  attorney  for  the 
commonwealth,  was  a  judicial  act,  and  subject  to 
be  revised  on  writ  of  error  or  appeal,  and  certainly 
such  refusal  on  the  part  of  a  county  judge  was  also 
a  judicial  act,  and  the  proper  remedy  was  by  writ  of 
error  or  appeal.  And  again,  the  county  judge  is  not 
an  executive  or  ministerial  officer,  but  a  judicial  of- 
ficer, and  the  mandamus  could  not  be  awarded 
against  him.  The  Virginia  case  cited  by  the  defend- 
ant does  not  apply  since  the  adoption  of  the  Code  of 
Practice,  which  repeals  all  modes  of  proceeding  in 
circuit  courts,  except  those  therein  pointed  out.  (See 
Code  of  Practice,  sec,  748,  p.  201,  and  sec.  875,  p.  227.) 

An  affirmance  of  the  case  is,  therefore,  asked  and 
expected. 

JuiiuuT  17.       ^^^S^  Stitxs  deliyered  the  opinion  of  the  Court. 

Stevens,  the  clerk  of  the  county  court  of  Mont- 
gomery, was  a  candidate  for  re-election  to  that  office 
at  the  August  election,  1854.  He  was  defeated  by 
Garrett,  an  opposing  candidate,  by  a  m^ority  of  48 
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votes,  and  the  latter  received  a  certificate  of  elec-        Stbtbms 
tion.  Wtaw,  &o. 

Having  ascertained  that  Garrett  was  constitution- 
ally  ineligible  to  the  office  for  the  want  of  a  certifi- 
cate of  qualification,  and  proper  residence  in  the 
county ;  and  being  informed  that  he  would  be  ad- 
mitted to  discharge  the  duties  of  the  office  by  the 
county  judge,  notwithstanding  his  disqualification, 
Stevens  procured  an  ii\junction  against  bis  admis- 
sion to  the  office,  until  he  could,  under  the  provisions 
of  the  statute,  contest  the  election. 

Notice  was  served  upon  Garrett,  and  the  facts  be- 
ing argued  before  the  county  board,  it  was  adjudged 
by  the  board  that  Garrett  was  ineligible :  1st.  Be-  " 

cause  he  had  no  certificate  of  qualification  ;  and,  2d. 
Because  he  had  not  been  a  resident  of  Montgomery 
county  for  one  year  next  preceding  the  election ;  and, 
also,  that  there  had  been  no  election,  and  that  the 
office  was  vacant. 

This  decision  was  returned  to  the  county  court,  and 
thereupon  an  order  was  made  by  the  county  judge 
appointing  Andrew  J.  Wyatt  clerk  of  said  court  "to 
fill  the  vacancy  occasioned  by  the  failure  to  elect." 

Stevens  then  amended  his  petition  by  setting  forth 
the  foregoing  facts,  and  obtained  a  rule  against  the 
county  board,  county  judge  and  Wyatt,  to  show 
cause  against  a  mandamus  compelling  the  board  to 
award  that  he  was  the  clerk,  the  judge  to  restore  him 
to  his  office,  and  Wyatt  from  further  intermedling 
with  the  office. 

The  defendants  responded,  and  relied  upon  the  le- 
gality and  validity  of  their  acts  in  the  premises  in  ^ 
discharge  of  the  rule.     Upon  final  hearing  the  man- 
damus was   refused,  and  rule   discharged,  and  from 
that  judgment  Stevens  has  appealed. 

As  the  facts  respecting  Garrett's  ineligibility  were  |  ^^  y^ 
agreed,  no  doubt  is  entertained  of  the  propriety  of  board,  whose 
the  action  of  the  board  in  refusing  him  a  certificate  2^*^  *{j^  ^^ 
of  election.  Nor  have  we  any,  that  Stevens  was  not  chosen  clerk  of 
entitled,  in  virtue  of  the  election  in  1854,  to  hold  the  by  anu^ty  of 
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Stktkns  office.     The  l&t  section  of  the  6th  article  of  the  cofi- 

Wtatt,  &c.  stitution,  determines  the  right  of  Garrett,  and  the  Re- 

.   .  vised  Statutes y  an.  7,  ^c,  8,  j),  295,  is   conclusive  of 

gible,'  and  can-  Stevetis'  right  to  the  office  under  the  last  election. 

flS^*Md  SSut  '^^^  appellant,  however,  contends  that  the  action 

b  Tacant,  it  is  of  the  county  board,  in  declaring  the  office  vacant, 

cotinty  judge  to  because  ho  election  was  held ;  and  thisit  of  the  county 

appoint  a  clerk  judge  iti  appointing  Wyatt  and  removing  hirti,  was 

to   serre    until  •^     .°  ,  ^  f    »  t-     .      •  v     i^      .•. 

the  Bucoeeding  void  and  wi'ongful ;  because,  as  he  insists,  by  the 
AnguBtelection^  Constitution,  thet-e  was  ho  vacancy  fh  the  dffice,  and 
elerk  has  no  he  had  the  right  to  hold  and  enjoy  the  saime,  in  vir- 
"*^  ^  ^  tue  of  his  election  in  May,  1851,  until  the  next  regu- 
lar election  succeeding  the  determination  of  the 
county  board,  when  a  successor  could  be  efected,  add 
until  such  successor  ^^vxis  dvly  qrud^d.'^'*  In  support 
of  this  position,  we  are  referred  to  the  Ist  section, 
6th  article,  and  SOth  section,  4th  article,  of  the  con- 
stitution. 

By  the  former  it  is  provided  that  "the  term  cf  office*^ 
of  the  county  clerk  "shall  be  the  same  as  that  of  the 
presiding  judge  of  the  county  court."  By  the  latter 
it  is  declared  that  "judges  of  the  county  court  shall 
be  elected  by  the  qualified  voters  in  each  county,  for 
the  term  of  four  year^^  and  shall  continue  in  office  until 
ffuir  successors  be  duly  qtudi/ied.^^ 

It  is  contended  that  the  continulition  herein  provi- 
ded, is  a  part  of  the  term  of  offic'e  of  the  county 
judge,  and  as,  by  the  other  section  referred  to,  the 
term  of  the  county  clerk  is  the  same  as  that  of  the 
county  judge,  that  he  has  the  right,  as  a  part  of  his 
official  term,  to  hold  the  oiHce  until  his  successor  is 
^qualified.  And  moreover,  that  an  election  is  an  in- 
dispensable pre-requisite  to  the  qualification  of  such 
successor;  and  being  so,  that  Stevens,  being  the  In- 
cumbent, consequently  has  the  right  to  hold  on  until 
after  the  election  and  qualification  of  his  successor 
at  the  next  regular  election. 

If  this  be  so,  the  11  th  section  of  article  7th,  duqiier 
32,  Revised  Statutes,  295,  which  provides  "where  a 
new  election  is  ordered,  ok*  the  incumbent  ac^adged 
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not  to  be   entitled,  his  powers  shall  ii^fimediatebi  cease  ;        *»*▼»?% 
and  if  the  office  is  not  adjudged  to  another,  it  shall  be     yifjAirc,  &«. 
deemed  vacant  ;^^  under  which  the   coqnty  board  de-  ~ 

clar^d  the  office  in  question  vacant,  must  be  regard- 
ed ae  in  contravention  of  the  constitution.,  and  of  no 
effect;  an4  the  action  of  the  board,  and  county 
judge,  complained  of,  wrongful  and  in  violation  of 
the  constitutional  rights  of  the  appellant. 

We  do  not  asaent  to  th§  correctness  of  the  propo- 
sition. 

The  term  of  office  for  the  county  judge,  as  well  m 
of  all  others  created  by  tl^e  constitution,  is  definit^t 
The  coi^tinuation  in  office  after  the  expiration  of  the 
term,  though  a  right  pertaining  to  the  incumbent, 
and  of  which  he  cannot,  except  in  the  mode  prescribed 
hy  law,  be  deprived,  is  not,  properly  speaking,  apart 
of  the  term.  Such  continuation  was  manifestly  de- 
signed to  obvis^te  any  inconveniei\ces  that  might  at- 
tend vacancies  occurring  between  the  expiration  of 
iJiie  term  of  the  incumbent  and  the  qualification  of 
his  successor. 

The  term  of  th^  presiding  judge  of  the  county 
ooiirt  is  four  ye^rs,  and,  by  the  constitution,  he  is  to 
continue  in  office,  until  his.  Qucc(3ssor  shall  be  quali* 
£ed.  The  term  of  office  o£  the  county  court  clerk 
is  the  9ame,  but  there  is  ^q  constitutional  proyisipa 
continuing  I^im  ill  office  until  his  successor  is  quali 
6ed.  So  that  i^ppellant's  right  to  hold  the  office,  if 
he  has  any,  is  jiot  conferred  by  the  constitution. 

That  it  was  not  intended  by  the  framers  of  the 
constitution  to  provide,  in  tbat,  and  the  other  offices 
named  in  the  1st  section  of  tbe  6th  article,  for  a  con- 
tinuation in  office  of  the  incumbent,  after  the  expi- 
ration of  the  term  and  until  tb^  qualification  of  the 
successor,  as  waa  done  in  the  office  of  county  judge, 
is,  we  think,  not  only  manifest  from  the  absence  of 
such  continuation  in  express  terms,  but  likewise  from 
the  provision  contained  in  the  7th  ^ectipi;!  of  the  same 
article,  which  expressly  confers  upon  the  general  as- 
sembly the  power  to  provide  for  vacancies  occurring 
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Stevwis        in  offices  created  by  the  6tli  article.     {7th  sec.  6tA  or- 
Wtatt,  ko.      tide,  Constitution.) 

This  section  seems  expressly  intended  fop  the  pur- 
pose of  enabling  the  legislature  to  make  such  enact- 
ments as  would  meet  and  provide  for  any  contingen- 
cy or  difficulty  that  might  arise  or  exist  in  regard  to 
vacancies,  or  other  emergencies  incident  to  the  offi- 
ces referred  to. 

To  have  made  such  provisions  in  detail  in  the  con- 
stitution, vtrith  respect  to  the  many  subordinate  offices 
in  the  state,  would  have  been  altogether  impractica- 
ble, and  hence  the  necessity  of  conferring  the  power 
upon  the  general  assembly.  No  better  iiluatration 
of  the  necessity  of  such  power,  and  the  propriety  of 
the  legislative  enactments  thereunder,  could  be  fur- 
nished, than  is  afforded  by  the  present  care. 

Having  disposed  of  the  assertion  of  appellant's 
right  under  the  constitution  to  hold  over,  it  only  re- 
mains to  enquire  whether  the  statutes,  under  which 
the  proceedings  under  revision  were  had,  have  been 
complied  with. 

The  Sth  sec.^  art,  7,  chap.  2,  Revised  Statutes,  pro- 
vides, among  other  things,  "that  where  the  person 
returned  is  found  not  to  have  been  legally  qualified 
to  receive  the  office  at  the  time  of  his  election,  a  new 
election  shall  be  ordered."  The  llth  section,  same 
chapter  and  article,  provides  :  "when  a  new  election 
is  ordered,  or  the  incumbent  adjudged  not  to  be 
entitled,  his  powers  shall  immediately  cease ;  and  if 
the  office  is  not  adjudged  to  another,  it  shall  be 
deemed  vacant." 

Here,  under  the  submission  of  facts  before  the 
county  board,  appointed  in  the  chapter  last  referred 
to  to  determine  contested  elections,  it  was  properly 
determined  that  Garrett  was  ineligible  to  the  office, 
for  reasons  already  stated,  the  incumbent  not  ad- 
judged to  be  entitled,  and  the  office  declared  vacant. 
This  determination  of  the  county  board  was  proper^ 
ly  communicated  to  the  county  court,  and  entered  of 
record;  and  it  became  the   duty  of  the  presiding 
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Same. 


judge  of  that  court  to  supply  the  vacancy  by  ap-  Hiu. 

pointment.  Golden, 

This  is  imposed  on  him  by  the  5th  seCy  art.  6thy  of  hill»s  heii» 
chapter  32,  Revised  Statutes^  which  provides  '^that  a 
vacancy  in  the  oiEce  of  county  court  clerk  shall  be 
filled  by  the  county  court  until  the  succeeding  Au- 
gust election,  and  a  writ  of  election  issued  by  the 
judge  thereof  to  fill  the  vacancy."  The  appointment 
of  a  clerk  being,  in  our  opinion,  within  the  power  of 
the  county  judge,  and  not  one  of  those  acts  which 
require  the  concuirence  of  a  majority  of  the  justices 
of  the  county.  This  duty  he  seems  to  have  dis- 
charged by  the  appointment  of  Wyatt;  and  to  enable 
the  appointee  to  exercise  and  discharge  the  duties  of 
the  office,  it  was  indispensable  that  Stevens  should 
deliver  up  to  him  the  books  and  papers  of  the  office. 
As  the  foregoing  view  determines  the  points  rais- 
ed upon  the  merits  of  the  controversy,  it  is  not  deem- 
ed necessary  to  discuss  the  manner  of  proceeding. 
Judgment  affirmed. 


Hill  vs.  Golden.  Case  95. 

Hiirs  Heirs  vs.  Same.  Pet.  Ea. 

APPEALS   FROM   MADISON    CIRCUrT. 

1.  Where  the  husband  conveys  land  during  the  coyerture,  the  widow 
suing  for  dower  is  not  entitled  to  rents;  even  from  the  time  of 
commencing  her  suit  (  We66er  m.  Burges,  M.  8,  opinion,  of  June 
Term,  1855;  4  B.  Monroe,  368.) 

S.  The  proper  criterion  of  recovery  against  the  heirs  of  a  grantor  upon 
a  covenant  of  warranty,  when  there  is  a  recovery  of  dower,  "  is 
that  proportion  of  one-third  of  the  consideration  paid  for  the  land, 
which  the  value  of  the  life  estate  in  the  allotment  made,  bears  to 
the  value  of  an  estate  in  fee  therein. 

3.  The  claim  of  a  grantee  against  the  heirs  of  a  grantor,  upon  a  cov- 
enant of  warranty,  is  not  a  valid  defense  by  way  of  counter  claim 
to  a  claim  of  dower,  by  the  widow  of  the  grantor,  under  the  126 
See.  of  the  Code  of  Practice. 
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vs. 

GOLDKN, 

and 
Hill's  rxim 

Samx. 
Cftse  stated. 


In  the  year  1847,  Humphrey  Hill,  for  the  conside- 
ration of  three  hundred  dollars,  conveyed  by  deed 
with  general  warranty,  seventy'-four  acrea  of  la&d  to 
Lurania  Golden.  In  1842,  Hill  had  given  to  Lura- 
nia  Golden  his  bond  for  the  conveyance  of  this  land, 
in  which  the  consideration  is  stated  to  be,  that  Field* 
ing  and  Harrison  Golden,  two  illegitimate  sons  of 
Lurania  Gkilden,  are  to  comply  with  the  direotions  of 
Hill  during  his  lifetime,  and  that  Hill  was  to  keep 
possession  of  the  land  so  long  as  he  lived.  Humph- 
rey Hill  died  in  1854^  leaving  Mary  Hill  his  widow^ 
and  Green  B.  Hill  and  others,  his  heirs-at-law.  In 
1854,  Mary  Hill  filed  her  petition  claiming  dower  in 
the  seventy-four  acres  of  land  aforesaid. 

The  right  of  dower  is  conceded  in  the  answer,  but 
a  counter  claim  is  set  up  against  the  widow,  admin- 
istrator and  heirs  of  the  grantor;  arising  out  of  the 
covenant  of  warranty;  to  this  counterclaim,  there  waa 
a  demurrer  which  the  court  overruled,  and  a  response 
was  made  by  plaintiffs.  Judgment  was  rendered  in 
behalf  of  the  widow  for  dower  in  the  land,  without 
any  allowance  of  rent.  And  also,  a  judgment  against 
Hill  and  heirs,  for  $210  35,  to  be  levied  of  estate 
descended.  From  this  judgment  the  parties  re- 
spectively have  appealed. 

S.  Turner  for  Mrs.  Hill, 

Argued — 1.  That  the  court  erred  in  not  allowing 
rents  upon  her  dower  interest  in  the  land,  from  the 
commencement  of  her  suit,  which  the  commissioner's 
report  shows  to  be  worth  $36. 

2.  The  court  erred  in  overruling  the  demurrer  to 
the  counter  claim  of  Mrs.  Goldea-  1st.  Recuse 
the  claim  of  Mr.  Hill  is  against  Mrs.  Golden  alone; 
and  the  claim  set  up  as  counter  claim,  is,  if  valid, 
against  the  administrator  s^nd  h^irs  of  Hillj  who 
are  not  parties  to  the  suit.  2d.  The  claim  is  not 
valid  as  a  counter  claim,  under  the  128  Sec,  of  the 
Code  of  Practice.    3d.  It  is  not  alleged  that  there  is 
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not  assets  or  eslate  descended  to  satisfy  the  war-  ^^^ 

ranty.  Gojudbm, 

3*  It  is  insisted  that  &e  consideration  parsing  to  qiu/^hsuis 
Hill  for  the  conveyance,  was  a  transferred  coqsidera-  ^^^^ 
tion,  and  grew  out  of  illicit  intercourse.  If  the 
inducement  which  led  to  the  agreement  was  illegal, 
the  agreement  is  ;void.  (3  Bibb.  500;  6  Dana  91:  8 
lb.  97;  Chitfy  on  Con.  678,  792.)  If  only  part  of  the 
consideration  be  vicious,  the  whole  contract  is  void. 
{FHhersUm  vs.  Hutchison,  Croke  Elh.,  199;  1  Bing.,N. 
C.  662;  2  B.  646;  Smith's  leading  cases,  vol.  48,  2845.) 

Mrs.  Golden  does  not  come  into  court  with  clean 
hands.  The  evidence  shows  that  Hill  did  spend  much 
time  with  her,  after  the  date  of  the  bond  of  1842,  in 
defiance  of  religion,  morality,  and  law ;  and  to  the 
great  mortification  of  his  wife  and  children.  It  is 
against  the  policy  of  the  law,  to  give  any  sanction 
founded  in  whole,  or  in  part,  on  such  consideration. 
And  if  the  proof  is  not  positive,  even  strong  suspicion 
is  sufficient  to  send  the  parties  to  a  court  of  law. — 
(See  authorities  supra.) 

4.  The  amount  adjudged  to  Mrs.  Golden,  is  too 
great;  the  criterion  of  recovery  has  been  wholly 
mistaken  by  the  court.  If  entitled  to  any  recovery,  it 
should  not  exceed  "  the  proportion  of  one*third  of  the 
consideration  expressed  in  the  deed,  which  a  ten 
years  purchase  bears  to  the  fee  simple.^'  The  court 
gave  the  value  of  the  use  of  the  land  for  ten  years 
from  the  eviction. 

W.  H.  Caperton  for  Golden — 

I.  Insisted  that  the  counter  claim  set  up,  was  a 
valid  cUim,  growing  out  of  the  facts  in  the  case. — 
The  consideration  of  the  oimveyance  is  not  asserted 
in  such  way  as  to  authorize  any  inquiry  into  it.  No 
fraud  or  mistake  is  proved.  (See  2  Litt.  200;  2  /.  J. 
Marsh.  265;  8  lb.  167;  5  Jb.  144.)  The  services  of 
Fielding  and  Harrison,  the  two  sons  of  Mrs.  Golden, 
was  of  greater  value,  between  1842  and  1847,  than 
the  consideration  expressed  in  the  deed;  until  which 
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Hill  time,  Hill  held  the  possession  of  the  land,  when  he 

GoLDBM,  expressed  himself  satisfied  as  to  the  price. 

HiLL*B  HBiM  ^-  '^^^  counter  claim  is  good  under  the  Code  of  Prac- 

M.  tice.  sec.  126. 

Same. 


January  7.  Judge  Sttrs  deliYered  the  opinioD  of  Ihe  Court 

Humphrey  Hill,  the  husband  of  the  appellant,  and 

hv^hi^A^^^^  grantor  of  the  appellee,  had  conveyed  the  land  in 

Teys  land  during  question   during  coverture,   and   in  such   cases,  as 

Sewid^wiS^g  repeatedly  held  by  this  court,  the   dowress  is  not 

^or  dower  ia  not  entitled  to  back  rents,  even  from  the  commencement 

rents,  even  from  of  the  suit.     (Wehber  VS.  Burgess^M,  S.tyrinion.hM 

tibetimeofcom-  t^frm,  1855.     4  Ben.  Man.,  368.)     The  failure  to  allow 

mencing       her  '  '  ' 

suit.     (WMer  Mrs.  Hill  back  rents,  from  the  beginning  of  the  snit, 

MS8.    ^^]  ^*8  therefore  not  erroneous. 

Jim«rmn,  1^,       The  judgment  upon  the  counter  claim  against  the 

heirs  at  law  of  Humphrey  Hill,  is,  however,  deemed 

2.  The  proper  erroneous. 

^^!?J*''.lii;!;       ^«^*^-  Because  it  is  for  too  much.     The  extent  of 

oovery    against 

the  heirs  of  a  the  liability  of  the  estate  of  the  grantor  upon  the 
Svenant  o?war  warranty,  is  that  proportion  of  one-third  of  the  con- 

ranty,  when  sideration  paid  for  the  land,  which  the  value  of  her 
there  is  a  recoY-    ,.^  .      ,         „  ,      ,  ,  i 

ery  of  dower,  life  estate  in  the  allotment  made,  bears  to  the  value 

tion^^'of^^e-  ^^  ^^  ®^^*^®  ^°  ^®®  therein.  This  is  a  case  of  an 
third  of  the  con-  eviction  by  paramount  title,  to  the  extent  of  a 
for    the°  iwd,  li^^  estate  in  one-third  in  value  of  the  land.    The 

of'^the^'lV**"^  ^^"®*^®''**^^'^  P*^*^  ^^  ^^  ^^  considered,  in  determin- 
tote,  in  the  ai-  ing  the  criterion  of  the  damages  to  be  recovered, 
l^m  to  th^vat'  ^^^  ^^^  proportion  of  that  consideration  estimated 

ue  of  an  estote  as  above  indicated,  is  the  extent  of  the  grantee'i 
in  fee  therein."     ,  .  ,  «  , 

demand  upon  the  estate  of  her  grantor. 

Second.    The  judgment  was   unauthorized   as  a 

3  ,j^^  ^j^.^  counter  claim  against  the  heirs  of  Humphrey  Hill.— 

of  a  grantee  a-  The  Civil  Code,  {sec.  120,)  limits  in  terms,  a  counter 

w agrantor, u™  claim  to  "  a  cause  of  action  in  favor  of  the  defen- 

on  a  covenant  of  dants  or  some  of  them,  against  the  plaintiffs  or  some  cf 

warranty,  is  not     ,  ,  .  /,    ,  n        Jf 

a  valid  defense  ihem^  arising  out  of  the  contract,  or  transactions  set 
terdafm^^  to'^^a  ^^"^^  ^"  ^®  petition,  as  the  foundation  of  the  plain- 
claim  of  dower  tift's  claim,  or  connection  with  the  subject  of  the 
by  the  widow  of       ^.       „ 
the  grantor,  un-   ACtlon. 
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The  counter  claim  here  is  based  upon  the  war-  *^""' 

ranty  of  the  grantor,  iu  the  deed  to  the  defendant,        Golden, 
Mrs.  Golden.  HuJs^muB 

It  is  true  the  personal  representatives   and  heirs  »• 

and  distributees  of  the  grantor,  are  liable  upon  that   • ^ 

warranty;  but  the  liability  of  Mrs.  Hill  as  a  distrib-  see,  of  the  Code 
utee,  had  she,  as  dowress,  received  one-third  of  the  "/  Praehce, 
personalty,  depends  upon  the  failure  of  assets  in  the 
hands  of  the  administrators  and  that  of  the  heirs 
at  law,  though  they  may  be  sued  jointly  with  the 
administrators,  is  dependant  upon  the  same  contin- 
gency. 

It  does  not  appear  by  allegation,  or  otherwise,  that 
Mrs.  Hill  is  liable  to  the  appellee  upon  her  counter 
claim.  No  averment  of  an  insufficiency  of  assets  is 
made  in  the  answer ;  and  no  such  insufficiency  is  other- 
wise shown.  She  is  the  only  plaintiff  in  the  action; 
and  the  demand  by  way  of  counter  claim,  not  being 
available,  as  presented  against  her,  nor  connected 
by  averment  with  the  original  cause  of  action;  is  not 
such  a  counter  claim  as  is  contemplated  by  the  Code; 
nor  such  as  would  authorize  a  judgment,  as  upon  an 
original  proceeding  against  the  heirs  at  law.  The 
heirs  at  law  demurred  to  the  counter  claim  against 
them,  and  resisted  a  judgment  thereon,  and  for  the 
reasons  stated,  we  are  of  opinion  the  demurer  should 
have  been  sustained,  and  the  appellee  required  to 
proceed  in  a  separate  action  against  them  and  the 
administrators  upon  the  warranty.  They  were  not 
plaintiffs  in  the  original  action,  and  there  was  pro- 
perly no  counter  demand  against  them. 

With  regard  to  the  consideration  of  the  deed,  we 
deem  it  sufficient  to  say,  that  the  proof  of  the  alleged 
illegality,  is  not  such  as  effects  Mrs.  Golden's  right  to 
recover  upon  the  warranty,  in  an  appropriate  pro- 
ceeding had  for  that  purpose. 

Wherefore,  the  judgment  upon  the  original  petition 
allotting  dower  to  Mrs.  Hill  is  affirmed,  and  upon  the 
appeal  therefrom,  the  appellee  is  entitled  to  her  costs; 
but  the  judgment  upon  the  counter  claim  is  reversed j 
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G<»«  and  cause  remanded,  with  directions  to  tke  Circuit 

BoYj>.  Court,  to  sustain  the  demurrer  of  the  appellants  to 
the  counter  claim  of  the  appellee  as  against  themt 
and  permit  her  to  amend  the  same  if  she  desires;  or 
to  cause  the  counter  claim  to  be  stricken  out  of  th^ 
answer,  and  made  the  subject  of  a  separate  action. 


Cue  36. 


16binA56 
'  109  602 
i  109  00 


Cook  vs,  Boyd. 


Okd.Pbt.  appeal    from   MONTGOMERY    CIRCUIT. 

'lllKtnJUM 

Bpjd  filled  out  an  attachment  against  Bruce,  and  placed  it  in  the  hands 
of  the  eheriff.  Bruce  tendered  to  the  sherifT  his  bond,  to  abide 
and  perform  the  judgment  of  the  court,  with  Hanley  as  surety.— 
The  aheriff  not  being  willing  to  take  the  snretj,  Bruce  procured 
Cook  to  sign  the  bond>  i^lso.  Hanley  waa  released  on  non  ett 
factum:  held  that  though  the  attachment  had  not  been  levied,  the 
bond  was  binding  on  Cook  as  a  common  law  bond. 

The  facts  of  tha  case  are  stated  in  the  opinion  of 
the  court. — Rep. 

/?.  Apperson  for  appellant — 

The  bond  sued  on  was  presented  to  Cook,  with 
the  name  of  Bruce  as  principal,  and  Hanley  as  surety. 
The  sheriff  having  the  attachment  in  his  haifds,  was 
not  willing  to  accept  Hanley  alone,  c^s  surety;  Cook 
then  signed  a?  ^  jpipt  wr^ty  jf9j;  Bruce.  Hanley  was 
released  on  the  plea  of  non  est  factum.  It  is  insisted 
that  Cook  is  not  bound;  to  bind  him,  will  be  impos* 
ing  upon  him  a  greater  liability  than  he  intended  to 
incur,  when  he  signed  the  bond.  In  Chitty  on  Con- 
tractSy  last  edition^  page  528,  it  is  said:  '*  If  a  person 
d^Q  a  promispry  note  as  surety,  upon  the  representa- 
tion that  i^noth^er  person  would  also  become  a  party 
to  it  as  surety,  no  liability  would  be  incurred  by  the 
jbrmer  to  the  payee,  if  the  other  proposed  surely 
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refti«ed  to  join  in  the  instrument;  unless  the  objec-         Coo« 
tions   were  expressly  waived  by  the  former,  who  Bori>. 

signed  it."  (Seeal80,L«/.  w.  (?i»5,4  C.anrfP.  (166.)  " 

The  case  put  by  Chitty  is  not  so  strong  as  this  case; 
here  the  name  of  Hanley  was  to  the  obligation,  when 
it  was  presented  to  Cook  by  the  sheriff,  whose  duty  it 
was  to  take  tlie  bond.  He  signed,  supposing  he  was 
co-surety  with  Hanley.  In  this  transaction,  the^sh^r- 
iff  acted  as  the  agent  of  the  plaintiff.  Whether  the 
sheriff  knew  whether  or  not  Hanley  had  signed  the 
bond  is  not  material. 

JET.  Daniel  on  the  same  side — 

It  does  not  appear  that  the  sheriff  ever  levied  the 
attachment  of  Boyd  vs.  Bruce.  If  he  did  not,  he 
had  no  right  to  take  the  bond.  {Code  t>f  Practice ^ 
235,6,7,8.) 

By  sec.  232,  Code  of  Piactice^  the  sheriff  is  directed 
to  "  return  on  every  order  of  attachment  what  he 
has  done  under  it. "  The  return  must  show  the  pro- 
perty attached,  the  time  it  was  attached;  and  the 
disposition  made  of  it.  The  return  of  the  sheriff  on 
the  attachment  is  in  these  words:  "Executed  on  W. 
S.  Bruce,  and  Lindsey  &^Dorsey,  by  giving  each  a 
true  copy  o^  the  within  writ  of  attachment.  See 
bond  enclosed." 

Suppose  the  sheriff  had  returned  that  he  could 
find  no  properly  on  which  to  levy  the  attachment, 
iand  had  taken  and  returned  the  bond  saed  on? 
Would  it  have  been  binding?  Had  the  sheriff  any 
right  to  take  it,  would  it  not  have  been  without  con- 
sideration and  void?  It  is  supposed  it  would.  Cook 
never  intended  to  be  bound  alone,  but  jointly  with 
Hanley;  and  it  will  be  hard  to  compel  him  to  meet  a 
responsibility  he  did  not  intend  to  incur. 


Chiks  for  appellc 

It  is  said  by  counsel  for  appellant,  that  the  bond 
taken  by  the  sheriff  was  unauthorized,  and  therefore 
not  obligatory  on  Cook,  the  surety;  and  the    Code  of 
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CooE  Practice^  sec.  235,  6,  7,  8,  are  cited.     But  by  a  ^efe^ 

Bofv.  ^nce  to  sec,  242,  this  language  will  be  found:  "If 

'■  the  defendant  at  any  time  before  judgment,  causea  a 

bond  to  be  executed  to  the  plaintiff,  by  one  or  more 
sufficient  sureties,  to  be  approved  by  the  court,  to  the 
effect  that  the  defendant  shall  perform  the  judgment 
of  the  court,  the  attachment  shall  be  discharged, 
&c."  The  subsequent  section,  243,  reads  as  follows: 
<'  The  bond  mentioned  in  the  last  section,  may  to 
vacation  be  executed  in  the  presence  of  the  sheriff, 
having  the  order  of  attachment  in  his  hands ;  or  after 
the  return  of  the  order,  before  the  clerk,  with  the 
same  effect  upon  the  attachment,  as  if  executed  in 
court.  The  sureties  in  either  case  to  be  approved 
by  the  officer. " 

The  bond  in  this  case  was  taken  by  the  sheriff  ^*  in 
vacation;"  he  held  the  order  of  attachment;  Brace 
caused  the  bond  to  be  executed  to  the  plaintiff,  with 
surety,  in  the  penalty  of  $400,  with  the  condition 
that  "Bruce  shall  perform  the  judgment  of  the 
court. " 

It  could  not  be  necessary  to  levy  the  attachment 
The  papers  show  that  bond  was  given,  attachment 
issued,  and  the  bond  of  Bruce  and  Cook  given,  all 
the  same  day.  Bruce  chose  to  give  the  bond  without 
the  form  of  a  levy,  to  abide  the  judgment  of  the 
court.  The  execution  of  the  bond  rendered  a  levy 
unnecessary.  It  cannot  be  essential  to  the  obligatoiy 
force  of  the  bond,  that  a  formal  levy  should  have 
been  made. 

Cook  is  estopped  to  deny  a  consideration,  unleas 
he  show  fraud  or  force  in  its  obtention.  (Jones  4*-j 
vs.  Prewitty  4^.,  3  Marsh.  302;  Stevenson  vs.  JMSfer,  S 
Lit.  310;  Fitzhugh  vs.  LylCy  0  B.  Monroe,b6l;  IdcChord 
vs.  Fisher's  fieirs,  13,  B.  Monroey  195.) 

The  sheriff  was  not  the  agent  of  plaintiff  in  ?«>• 
curing  the  surety  to  sign ;  Bruce  tendered  the  bonds 
and  surety;  the  sheriff  did  not  procure  Cook  to  sign; 
it  was  Bruce.  No  reason  is  perceived  why  the  ca»e 
should  not  be  affirmed. 
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Judge  Cbbnaraw  delivered  the  opinion  of  the  Court.  Cook 

Whether  the  attachment,  under  which  the  bond  in  Boto. 

this  case  was  taken,  had  been  levied  or  not,  it  was  January  ii. 

in  the  hands  of  the  sheriff,  and  the  obligors  in  the  Boyd  sued  out 

bond  had  a  right  to  regard  it  as  levied,  or  to  dispense  *"  .  *"acjment 

.1.1  1  1        ^  .         ,    .      ./^         against    Bruce, 

With  Its  levy,  and  to  execute  a  bond  to  the  plaintiff  to  and  placed  it  in 
pay  the  debt,  in  order  to  prevent  a  levy.  A  bond  thus  ^l  ^*'^sh*eriff^ 
to  be  executed,  does  not  seem  to  be  within  the  con-  ^"^"^0  tendered 
templation  of  the  constructors  of  the  Code  of  Prac-  bond,  to  abide 
tice.  But,  although  it  was  not  executed  in  pursu-  judgmln't^f  the 
ance,  and  in  accordance  with  the  provisions  of  the  court  with  Han- 
Code,  there  not  appearing  to  have  been  any  levy  of  the  sheriff  ^not 
the  attachment,  the  obligors,  Cook  and  Bruce  at  least,  J^«^°8  J'*"*'*^  ^ 

.  .    1         ,  .  *»*^«  the  surety, 

saw  proper  to  execute  it,  and  thereby  prevent  a  levy;  Bruce  procured 
and  it  is  a  good  common  law  bond,  and  obligatory  S>nda^^*^Hln- 
upon  the  defendant.  Cook,  unless  he  can  be  exonera-  ley  was  released 
ted  by  the  matter  set  up  in  his  defence.  tumTHM,^t% 

His  defence,  we  think,  cannot   avail  him.     The   l^^^^^  *^«  »*: 

'  '  tachment     had 

names  of  Bruce  and  Hanley  had  been  signed  to  the  not  been  levied, 
bond,  when  it  was  presented  to  him  for  his  signature ;  binding  on  Cook 
and  he  may  have  supposed  that  the  sheriff  had  dis-  "  *  common 
charged  his  duty,  in  being  present,  and  in  seeing  that 
the  name  of  Hanley  had  been  properly  placed  to 
the  bond ;  but,  if  deceived  in  this  respect,  it  was  not 
at  the  instance,  nor  was  it  the  fault  of  the  plaintiff. 
Nor  should  the  sheriff,  in  our  opinion,  be  regarded  as 
the  agent  of  the  plaintiff  in  taking  the  bond,  so  as  to 
render  the  plaintiff  responsible  for  the  neglect  of 
duty  on  the  part  of  the  sheriff.  The  sheriff  was  the 
officer  of  the  law,  to  whom  the  plaintiff  was  bound 
to  entrust  the  execution  of  his  attachment,  and,  after 
the  delivery  of  the  attachment  into  his  hands  to  be 
levied,  the  plaintiff  concerned  himself  no  further  with 
it,  trusting  to  the  officer  whom  the  law  had  appointed 
for  the  purpose,  to  discharge  his  duties,  and  to  exe- 
cute his  attachment.  The  sheriff,  instead  of  making 
a  levy  in  obedience  to  the  command  of  the  writ, 
suffered  the  defendant  therein  to  execute  a  bond 
with  surety  to  pay  the  debt.  This  bond  was  not 
executed  at  the  instance  of  the  plaintiff,  but  at  the 
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<^ooK  instance  of  Bruce,  the  defendant  in  the  attachment, 

BoT».  ^ith  whom  Cook  united  as  surety.    The  sheriff  in 

'^  this  intance,  was  rather  the  agent  of  the  obligora 

in  the  bond,  than  the  agent  of  the  plaintiff.  The 
bond  was  executed  at  the  instance  of  Bruce,  and  for 
his  relief  from  the  attachment ;  and  it  was  at  his 
instance  that  Cook  became  an  obligor  therein. — 
Under  such  circumstances,  we  do  not  think  it  right 
that  the  plaintiff  should  be  prevented  from  looking 
to  the  bond  for  indemnity,  and  be  tamed  round  to  an 
action  against  the  sheriff,  for  any  supposed  breach  of 
duty  on  his  part ;  but  rather,  that  the  defendant,  (Jook, 
if  deceived  and  injured  by  a  neglect  of  duty  by  the 
isheriff,  should  seek  redress  from  him.  Besides, 
although  Cook  alleges  that  he  signed  the  bond  be- 
cause the  name  of  Hanley  was  to  it,  and  states  that 
he  would  not  have  done  so,  but  upon  the  supposition 
that  Hanley's  name  was  rightfully  subscribed,  he 
offers  no  proof  whatever  that  the  name  of  Hantey 
was  worth  anything.  Hauley  may  have  been  worth 
little  or  nothing ;  at  any  rate,  the  sheriff  esteemed 
him  insufficient  surety  for  $400. 

The  principle  mentioned  in  Chitty  on  Contracts, 
to  which  we  have  been  referred  by  counsel,  is  not 
.  very  definitely  stated,  and  does  not,  vtre  apprehend, 
apply  to  the  facts  of  this  case.  If  any  assuranees 
are  held  out  by  the  obligor  in  a  bond  or  note,  to  one 
whose  signature  he  is  about  to  procure,  that  others 
are  also  to  sign  the  same ;  or,  if  the  obligor  present  to 
him  a  note  or  bond  with  the  signature  of  others,  upon 
the  faith  of  which  he  also  signs  the  same,  and  these 
assurances  are  violated,  or,  the  signatures  already 
to  the  instrument  are  not  genuine,  the  principle 
mentioned  might  be  applied  with  some  propriety. — 
But,  in  a  case  like  this,  where  the  obligor  has  done 
nothing  to  deceive  the  party,  we  do  not  think  the 
principle  ought  to  be  applied. 

Wherefore  the  judgment  is  affirmed. 
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FlTZPATMOK 
OS. 

Harms. 


Fitzpatrick  vs.  Harris.  Cue  S7. 

APPEAL  FROM  FLOYD  CIRCUIT.  P«T-  Eo. 

1.  To  constitute  a  sufficient  ground  for  a  new  trial,  because  of  a  juror 
having  served  on  a  jury  in  the  same  suit,  and  found  a  verdict 
against  the  party,  it  must  appear  that  the  fact  was  unknown  to 
the  party  when  the  juror  was  accepted,  and  until  it  was  too  late  to 
make  it  known  before  the  jury  retired.  It  is  the  duty  of  the  par- 
ties to  look  to  the  record  of  a  former  trial  for  such  facts. 

S.  A  plaintiff  collected  a  part  of  a  judgment  recovered  for  assault  and 
battery,  which  judgment  was  reversed,  When  the  plaintiff  ga?e 
his  obligation  and  surety  to  refund  the  amount  collected  in  case 
he  should  not  recover  that  amount  on  a  second  trial.  On  the  se- 
cond trial  the  surety  was  offered  as  a  witness,  and  objected  to— 
objection  sustained.  Plaintiff  offered  other  surety^bjected  to 
and  objection  sustained.  Money  deposited  to  the  extent  of  the 
liability  of  surety.  Held  that  his  competency  was  thereby  re- 
stored. 

Harris  brought  an  action  for  assault  and  battery  casertated. 
against  Fitzpatrick,  and  recovered  a  judgment  for 
$152  in  damages.  Fitzpatrick  brought  the  case  to 
the  court  of  appeals,  and  it  was  reversed.  Whilsl 
the  case  was  in  the  court  of  appeals,  Harris  sued  out 
execution  on  his  judgment  and  sold  property  to  the 
amount  of  $65 — part  of  which  defendant  bought  on 
credit  and  had  not  paid.  Upon  the  return  of  the 
case,  Fitzpatrick  being  about  to  move  for  restitution 
of  the  amount  so  collected,  it  was  agreed  by  the  par- 
ties that  Harris  should  give  his  bond,  with  J.  M.  Elli« 
ott  surety,  to  refund  the  sum  collected,  if  Harris 
should  fail  to  recover  that  amount  on  the  second  tri- 
al. Upon  the  second  trial  Harris  offered  J.  M.  Elli- 
ott as  a  witness,  and  he  was  objected  to  because  af 
his  interest.  Harris  then  offered  other  security  in- 
stead of  Elliott.  The  court  refused  to  permit  that  to 
be  done.  Harris  then  deposited  in  court  $40,  which 
was  ascertained  to  be  the  sum  which  Harris  should 
refund  in  case  he  failed,  &c.  A  trial  was  had,  Elli- 
ott was  admitted  to  testify,  and  Harris  recovered  a 
VOL.  XVI,        36 
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FiTBFATBicK  judgmcnt  for  $200  in  damages.  A  new  trial  waa 
HariIis.  asked  upon  the  ground  that  Elliott  had  been  impro- 
perly  admitted  to  testify,  and  that  one  of  the  jurors  who 
sat  on  the  last  trial  had  also  sat  on  the  first  trial,  and 
that  the  court  erred  in  its  instructions  to  the  jury  giv- 
en at  the  instance  of  the  plaintiff.  The  motion  for 
new  trial  being  overruled,  the  defendant  has  appeal- 
ed to  this  court. 

W.  H.  Bums  for  appellant — 

1.  The  circuit  court  erred  in  admitting  the  testi- 
mony of  J.  M.  Elliott.  He  was  interested  in  enhanc- 
ing the  recovery  of  Harris  to  an  amount  at  least 
equal  to  the  sum  collected  on  the  first  judgment. — 
The  giving  of  the  bond  was  an  act  of  the  parties ;  it 
was  their  agreement,  which  the  court  had  no  power 
to  change,  or  in  any  way  to  release  Elliott.  It  was 
not  a  judicial  bond,  such  as  is  contemplated  by  the 
Revised  Statutes,  chap,  107.  Elliott  could  not  be  re- 
leased without  the  consent  of  Fitzpatrick. 

2.  The  sum  deposited  was  insufficient ;  $65  had 
been  collected  on  the  reversed  judgment ;  only  $40 
was  deposited.     This  was  not  sufficient. 

3.  S.  Salyers,  who  was  one  of  the  jurors  on  the 
first  trial,  was  also  a  juror  upon  the  last  trial,  of 
which  the  defendant  was  not  informed,  or  did  not 
remember  at  or  during  the  second  trial,  and  there- 
fore did  not  challenge  him.  It  is  now,  under  the  cir- 
cumstances, good  cause  for  a  new  trial.  {McKinlcy 
vs.  Smithy  Hard, J  167;  Pierce  vs.  Bush,  3  BiM,  347; 
Hemdon  vs,  Bradshaw,  4  Bibb,,  45  ;  Vance  vs.  Hadet, 
lb.,  191 ;  Cain  vs,  Cain,  1  B,  Monroe,  214.)  The  case 
of  Cj^aig  vs,  Elliott,  4  Bibb,,  272,  decides  that  the 
ground  is  not  sufficient  if  the  party  discover  it  in 
time  to  avail  himself  of  the  challenge.  It  was  not 
discov^jred  in  this  case,  as  the  affidavit  shows. 

4.  The  instructions  of  the  court  are  erroneous  and 
confused,  filled  with  abstractions,  and  misleading 
and  embarrassing  to  the  jury. 
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R.  Apperson  and  6?.  Pearl  for  appellee — 

1.  There  was  no  error  in  permitting  Elliott  to  tes- 
tify. If  he  was  incompetent  bj'  reason  of  his  being 
the  surety  of  Harris,  he  could  be  properly  released 
nnder  the  provision  of  the  Rev.  Slat.,  p,  70.  But  if 
vre  are  in  error  in  this,  there  can  be  no  doubt  that 
the  witness  was  made  competent  when  the  money, 
for  which  he  might  have  been  made  liable  on  the 
bond,  was  deposited  in  couft.  Forty  dollars  was  the 
sum  which  the  court  said  was  the  liability  on  the 
bond  in  any  event. 

2.  No  distinct  and  tangible  objection  is  made  to 
the  instructions  given  for  plaintiff.  It  is  believed 
they  contain  substantially  the  law  of  the  case. 

3.  The  defendant  has  not  shown  the  exercise  of 
that  vigilance  in  the  selection  of  the  jury  which  it 
%vas  his  duty  to  exercise,  nor  has  he  shown  that  the 
fact  that  Salyers  served  on  the  former  jury  was  not 
known  to  his  counsel,  nor  at  what  stage  of  the  trial 
it  was  discovered.  The  record  of  the  former  trial 
was  there;  it  was  his  duty  to  consult  it. 

Chief  Justice  Marshall  delivered  the  opmion  of  the  Coart. 

The  instructions  in  this  case,  though  some  of  those 
given  on  behalf  of  the  plaintiff  are  longer  and  more 
minute  in  detail  than  necessary,  conform  substantial- 
ly to  the  principles  of  the  former  opinion,  and  seem 
to  embody  them.  There  was  no  error  in  giving 
them  as  asked. 

Though  the  affidavit  af  the  defendant  states  that 
he  did  not  know,  until  after  he  was  accepted,  that 
Salyers,  who  was  one  of  the  jury  on  the  last  trial, 
had  been  one  of  the  jury  on  the  former  trial,  (when 
a  verdict  was  found  for  the  plaintiff,)  it  is  not  a  suffi- 
cient ground  for  a  new  trial.  The  objection  might 
have  been  made  at  any  time  before  the  juror  was 
sworn,  and,  as  we  think,  at  any  time  before  the  en- 
tire jury  was  sworn,  and  the  fact  should  have  been 
made  known  as  soon  as  discovered,  at  any  time  be- 
fore the  jury  retired,  when  it  might  have  been  in  th« 


FinPATUCK 
M. 

Harms. 


Juiiitrj  11. 

1.  To  OODSA- 

tate  a  sufficient 
ground  for  « 
new  trial,  be- 
cause of  a  Juror 
having  served 
on  a  jury  in  the 
saofie  suit,  and 
found  a  verdict 
against  the  par- 
ty, it  must  ap- 
pear that  the 
fact  was  un- 
known to  4he 
party  when  the 
juror  was  ac- 
cepted, and  un- 
til it  was  too 
late  to  make  it 
known  __before 
the  jury  retired. 
It  is  the  duty  of 
the  party  to  look 
to  the  record  of 
a  former  trial 
for  such  facts. 
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m. 
Harris. 


2.  ApUfntitr 
eollectea  a  part 
of  a  judgment 
recovered  for  as 
sault  and  batte- 
ry, which  Judg- 
ment was  re- 
Tersed,  when 
the         plaintiff 

SEive  his  obliga- 
on  with  surety, 
to  refund  the  a- 
mount  collected 
incase  he  should 


power  of  the  parties  to  cure  or  waive  the  objectioii« 
Besides,  the  record   of  the  former  trial  furnished  to 
the  parties  and  their  counsel  the  means  of  knowing 
the  names  of  the  jurors  who  had  then  tried  the  case, 
and  even  if  they   were  not  personally   known,  the 
identity  of  name  would  suggest  the  probable  identi- 
ty of  the  person ;  and  even  without  the  trouble  of 
examining  the  record,  the  fact  that  there  had  been  a 
previous  trial,  authorized,  and  should  have  suggest- 
ed, the  question  to   be  asked  of  the  juror  himself, 
whether  he  bad  been  one  of  the  former  jury.     With 
such  opportunities  of  ascertaining  the  fact,  the  fail- 
ure to  disclose  it  until  it  is  made  the  ground  of  ask- 
ing anew  trial,  raises  a  presumption  of  bad  faith,  or 
of  willful  neglect,  which  can  only  be  overcome  by 
showing  such  extraordinary  circumstances,  if  there 
can  be  any  such,  as  will  account  for  ignorance  where 
the  party  ought  to  have  knowledge,  and  excuse  neg- 
lect where  he  is  bound  to  be  diligent.     In  this  case 
the  affidavit  of  Salyers  proves  that  he  and  the  de« 
fendant  were  familiar  acquaintances  and  friends.— 
And  thus  the  circumstances  strengthen  instead  of  re- 
pelling the  unfavorable  presumptions  in  the  case. 
And  we  may  add,  that  even  if  the  defendant  himself 
were  ignorant,  it  is  not  shown  that  his  counsel,  who 
conducted  the  defense,  did  not  know  the  fact  now 
brought  forward,  nor,  if  they  were  ignorant  of  it,  is 
any  reason  shown  for  their  neglecting  the   n>eans  of 
knowledge  so  easily  within  their  power.     The  affi^ 
davit,  therefore,  makes  out  no  ground  for  a  new  trial. 
We  are  of  opinion,  further,  that  no  error  was  com- 
mitted in  overruling  the  objections  to  the  competency 
of  J.  M.  Elliott,  offered  as  a  witness  for  the  plaintiff* 
It  seems  that  upon  the  first  judgment  in  this  action 
the  plaintiff  had,  before  its  reversal,  caused  execntioR 
to  issue,  on  which  two  tracts  of  land  and  a  horse  had 
been  sold  for  about  $65,  and  the  net  proceeds  of  the 
sales  had  been  credited  on  the  execution.     After  the 
mandate  of  this  court,  direeting  a  new  trial,  was  en- 
tered, the  defendant,  instead  of  moving  for  restita* 
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tion,  took  a  bond  from  the  plaintiff,  with  said  Elliott,     FmpATwcK 

and  another,  as  sureties,  to  secure  such  repayment  as        Harws. 

might  be  ordered  by  the  court.     This  obligation  made  ~    cover  that 

the  sureties  interested  in  the  event  of  this  suit,  to  the  amount   on    a 

extent  that  the  plaintiff  might  be  bound  to  return  what  Jhe^g'^ond  tria^ 

he  had  recovered  under  the  reversed  judgment.  If  he  ^  8™fe*T  wm 

,       , ,  ,  -  »    .  .       »     oflfered  as  a  wit- 

ahould  recover  damages  beyond  the  amount  received,  nees,  and  object 

he  and  his  sureties  would  be  under  no  liability  on  g^gSlnSPrpla^S 
the  bond.     The  bond  having,  as  it  seems,  been  the  tiff  offered  other 
result  of  agreement  between  the  parties,  the  court  tol^nk^oyect- 
properly  refused  to  permit  the  plaintiff,  tagainst  the  ^^  sustained.— 
consent  of  the  defendant,  to  substitute  it  by  a  new  ed  to  the  extent 
bond  with  other  sureties,  in  discharge  of  Elliott's  lia-  of  s^^ttyl^Heid^ 
bility,  and  as  a  means  of  restoring  his  competency,  that  his  compe- 
But  there  was  no  error  in  allowing  the  plaintiff  to  b/'restored.^ 
deposit  in   court  a  sufficient  sum  of  money  in  dis- 
charge of  the  undertaking   of  the  plaintiff  and  his 
sureties,  which  seems  to  have  been  entered  upon  the 
record.     The  deposit  of  such  sum  would  be,  and  was 
a  complete  discharge  of  the  bond,  and  as  it  removed 
entirely  the  liability  of  the  sureties,  and  their  conse- 
quent interest  in  the  result  of  the  suit,  it  made  each 
and  either  of  tk^m  competent  to  testify  on  either 
side.     The  sum  deposited,  and  to  which  this  effect 
was  given,  was  $40,  which  being  not  quite  two-thirds 
of  what  had   been  returned  as  made  on  the  execu- 
tions, seemed  at  first  not  to  be  a  sufficient  sum.     But 
on  examining  the  returns  on  the  executions,  we  find 
that  the  horse  was  purchased  by  the  plaintiff  at  the 
price  of  $30,  and   the  two  tracts  of  land  were  pur- 
chased by  the  defendant  himself  at  the  price  of  about 
$35,  for  which  he  executed  sale  bonds.     But  it  does 
not  appear  that  any  part  of  these  bonds  had  been 
paid  before  the   reversal  of  the  judgment.     And  as 
the  sales  were  made   in  the  early  part  of  the  year 
1852,  and  the  mandate  of  reversal  was  entered  in  Oc- 
tober of  the  same  year,  payment  is  not  to  be  presumed 
in  favor  of  the  party  objecting  to  the  witness,  upon 
whom  it  was  incumbent  to  show  his  interest  and  in- 
competency.    In  this  aspect  of  the  case  the  sum  of 
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FiraPATRicK  040  seems  to  be  sufficient  to  cover  any  liability 
HiL&Ris.  which  the  plaintiff  and  bis  sureties  might  incur  un- 
der  the  bond  or  recognizance  above  stated,  even  if 
the  plaintiff  were  defeated  in  the  present  action* 
And  if  the  defendant's  liability  on  his  sale  bond  might 
be  affected  by  that  event,  the  plaintiff's  sureties  have 
no  interest  in  that  matter.  There  was  bo  error, 
therefore,  in  admitting  Elliott  as  a  witness  after  the 
deposit  of  $40  in  lieu  of  the  bond  in  which  he  was 
surety.  But  that  sum,  being  in  place  of  the  bond, 
sbould  not  have  been  allowed  to  be  withdrawn  by 
the  defendant,  and  especially  after  a  second  judg- 
ment bad  been  obtained  against  him,  and  a  new  trial 
refused,  and  an  appeal  prayed.  In  that  state  of  the 
case  he  would  not  have  been  entitled  to  restitution  if 
there  had  been  no  bond,  but  the  que&tion  of  restitu- 
tion, on  which  the  right  to  this  $40,  or  any  part  of  it, 
depends,  would  have  been  suspended  nntil  the  decis- 
ion of  the  ease  in  this  court.  To  place  the  parties 
in  their  proper  position  in  case  of  an  affirmance,  if 
the  sale  bonds  of  defendant  have  not  been  paid,  the 
credits  on  the  previous  executions  should  be  stricken 
out,  and  the  defendant  ordered  to  restore  to  the  plain- 
tiff any  excess  of  the  sum  of  $40  above  the  sum 
bid  by  bim  for  the  horse,  with  the  interest  from 
the  time  it  was  due  according  to  the  terms  of 
sale.  But  if  the  plaintiff  received  on  the  executions 
a  sum  which,  with  its  interest,  exceeds  the  sum  of 
$40,  the  excess  should  be  credited  on  the  present 
judgment,  which,  as  there  is  no  error  in  the  proceed- 
ine:s  prejudicial  to  the  defendant^  is  therefore  af- 
firmed. 


Digitized  by 


Google 


WINTER  TERM,  1855.  567 


Paucbb 

08. 

Patriok. 


Parker  vs.  Patrick.  case  sa 


APPEAL    FROM   WHITLEY    CIRCUIT. 

1.  Bj  the  act  of  1815,  a  survey  under  a  Kentucky  land  warrant  is  the 
commencenient  of  the  title.  The  filing  of  the  warrant  with  the 
surveyor,  gives  do  right  to  any  specific  land,  until  regular  applica- 
tion to  the  surveyor  for  a  survey  thereof. 

S.  The  act  of  1831,  gave  a  pre-emption  right  to  actual  settlers,  to  any 
land  which  they  had  improved  or  CQUivaled,or  enclosed,  and  was  in 
thf'ir  actual  possession,  use,  or  occupation.  The  subsequent  act  of 
1835,  gave  no  pre  emption  to  mere  settlers  on  vacant  land,  without 
any  claim  or  color  of  title,  and  vested  all  the  vacant  land  in  the 
ounty  courts.  Bytheact  of  1839  to  amend  the  act  of  1831, apre- 
emptivc  right  is  given  to  any  actual  settler  upon  any  vacant  land, 
subject  to  the  limitaUo.-is  and  conditions  of  the  laws  then  in  force, 
to  any  num  ber  of  acres,  not  exceeding  one  hundred,  to  include  the 
improvement ;  to  be  laid  off  in  a  square  as  near  as  may  be.  ((3, 
Stat,  Law,  385.)  Two  classes  of  settlers  are  recognized  by  the 
statutes  ;  the  one  holding  under  color  of  titl«>,  deed  or  bond  for 
title,  the  other  without  color  of  title.  A  settler  upon  land  previ- 
ously nurveyed,  has  no  preemptive  right  under  either  of  the  statutes 
referred  to. 

3.  IliQ  survey  by  the  act  of  1815,  being  the  commencement  of  the 
title,  it  seems  that  the  party  is  entitled  to  the  land  surveyed, 
whether  it  conform  to  the  entry  or  not 

The  facts  of  the  case  are  stated  in  the  opinion  of 
the  court.     Rep. 

Crranvil  Pearl  for  appellant — 

The  appellant  was  an  actual  settler  upon  the  land 
in.  contest,  before  the  survey  of  the  appellee  was 
made,  and  no  notice  was  given  by  appellee  to  appel- 
lant of  his  design  to  appropriate  the  land  as  required 
by  the  statutes.  Moreover,  there  was  an  agreement 
between  Moses  from  whom  Patrick  purchased  the 
warrant,  before  he  made  the  purchase  and  after  his 
entry,  that  the  survey  should  not  come  farther  than 
the  FlatRidge;  and  Patrick  violated  this  agreement, 
and  moved  the  entry  from  Bear  Creek;  and  placed  it 
on  the  land  in  contest,  and  appropriated  386  acres  un- 
der a  warrant  for  only  300  acres ;  and  by  doingso,  pre- 
vented appellant  from  securing  100  acres  in  a  square 
around  his  residence,  as  allowed  by  the  statutes. 
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Parkkb  The  appropriation  of  the  vacant  lands  by  the  act 

rATRicK.  of  1835,  to  the  county  courts,  could  not  interfere  with 
"  any  of  the  vested  rights  of  any  settler;  and  the  act 
of  1839,  was  within  the  power  of  the  legislature,  so 
far,  as  no  right  had  become  vested  under  the  act  of 
1835,  under  warrants  from  the  county  court.  The 
act  of  1839,  in  express  terms  protects  the  settler  in 
his  pre-emption  right,  subject  to  the  limitations,  and 
conditions  then  in  force.  (Sess.  Acts,  311;  3  Slai. 
Law,  385.) 

The  act  of  1839,  invited  settlers,  though  without 
color  of  title ;  many  poor  men  have  embraced  the 
ojSer,  and  should  be  protected  in  their  homes,  which  is 
their  all. 

Jmumtt  17.  Jadge  Bin pion  delivered  the  opinion  of  the  Court 

The  appellant  entered  a  caveat,  contesting  the 
right  of  the  appellee  to  a  patent  on  a  survey  of  three 
hundred  acres  of  land,  in  the  county  of  Whitley. — 
He  claimed  a  right  to  the  land,  superior  to  that  of  the 
appellee,  on  two  grounds.  Frist,  a  prior  entry  with 
the  surveyor  of  the  warrant  under  which  he  asserted 
title.  Second,  a  pre-emption  right  as  an  actual 
settler,  to  the  land  in  controversy. 

1.  The  validity  of  the  first  ground,  depends  upon 
the  construction  of  the  statutes  relating  to  this  sub- 
ject. The  act  of  1837,  (3  Stai.  Law^  388,)  prescribes 
the  mode  in  which  a  warrant  is  to  be  obtained  frpm 
the  clerk  of  the  county  court,  and  provides,  that  "  on 
the  production  of  the  warrant  to  the  surveyor  of  the 
eounty,  he  shall  proceed  and  survey  the  same,  and  do 
all  and  every  act,  which  he  was  required  to  do  in  the 
ease  of  treasury  warrants,  before  the  passajge  of  the 
act  of  1835." 

Under  the  act  of  1815,  (2  Stat.  Law,  1019,)  the  pro- 
prietor of  a  warrant,  upon  lodging  it  with  a  surveyor 
ef  a  county,  has  a  right  to  have  one  or  more  surveys 
executed  thereon,  upon  any  waste  or  unappropriated 
lands,  which  he  or  his  agent  might  point  out,  or  show 
for  that  purpose.     The  applications  fcnrsuch  surveys, 
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were  required  to  be  made  at  the  office  of  the  county  Parked 
surveyor,  and  it  was  his  duty  to  enter  in  a  book  to  Patrick. 
be  kept  by  him,  the  date  of  the  application  when 
made,  with  the  number  of  the  warrant,  and  the  num- 
ber of  acres  expressed  in  it,  and  the  name  of  the 
person  or  persons  for  whom  the  application  was 
made.  And  it  was  also  his  duty  when  he  pro- 
ceeded to  make  the  survey  so  applied  for,  to  pay 
the  strictest  attention  to  the  seniority  of  the  applica- 
tion, surveying  those  first  which  were  first  applied  for. 
This  was  the  law  that  regulated  the  duty  of  surveyors 
with  respect  to  treasury  warrants,  at  the  time  of  the 
passage  of  the  act  of  1885,  (3  Stat,  icr^?, 386,)  which 
vested  all  the  vacant  and  unappropriated  land  in  this 
commonwealth,  north  and  east  of  the  Tennessee 
river,  in  the  county  courts  of  the  respective  counties, 
for  the  purposes  of  internal  improvement. 

The  warrant  under  which  the  plaintiff  claimed 
was  lodged  with  the  surveyor  of  the  county,  before 
the  one  under  which  the  defendant  had  his  survey 
made  was  lodged  with  him.  One  or  more  surveys 
had  been  made  under  the  plaintiff's  warrant,  prior  to 
the  year  1843.  No  subsequent  application  for  a  sur- 
rey thereon,  seems  ever  to  have  been  made  at  the 
office  of  the  county  surveyor  as  required  by  law, 
although  the  whole  quantity  of  land  specified  in  the 
warrant,  had  not  been  appropriated  by  the  previous 
surveys. 

The  warrant  under  which  the  defendant  had  his 
survey  executed,  was  lodged  in  the  office  of  the 
county  surveyor  in  December  1846,  but  his  survey 
was  made  before  the  survey  under  which  the  plaintiff 
claims  was  executed. 

The  act  of  1815,  before  referred  to,  declares  that      1-  By  the  act 
the  actual  survey  shall  be  the  commencement  of  the   vejundeAK^ 

title.     The  warrant  does  not  give  to  the  proprietor  a  *"*^^?  landwar- 

./»!,.  ,  .    ,  ,    rant  is  the  com- 

nght  to  any  specific  land,  nor  is  such  a  right  created   mencement    of 

by  the  mere  act  of  lodging  it  with  the  surveyor  of  firmg^of  the  wi^ 

the  county.     As  the  plaintiff  did  not  prove  that  he   rant   with  the 

had  made  an  application  for  a  survey  in  the  mode  nought  to  any 
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Parker        prescribed  by  law,  at  any  time  before  the  defendant 

Patrick.        had  his  survey  executed,  it  is  not  deemed  necessary 

eperific     land,   *^  decide  whether  such  an  application,  if  made,  would 

until  regular  ap-   have  given  him  a  prior  right  to  the  land.   The  statute 
plication  to  the  ,  .       -         ,    *       «  .1  .  .1 

surveyor  for  a   makes  it  the   duty  of  the   surveyor  to  execute  the 

anrvey  thereof,  gupyeys  in  the  order  in  which  they  may  have  been 
applied  for,  and  it  would  certainly  be  a  violation  of 
duty  on  his  part,  to  disregard  this  requisition  of  the 
law ;  and  it  may  be,  were  he  to  do  so,  that  it  might 
authorize  the  prior  applicant  to  enter  a  caveat,  to 
prevent  the  owner  of  the  survey  thus  improperly 
made  by  the  surveyor,  from  carrying  it  into  grant.— 
But  as  before  remarked,  it  is  not  necessary  to  decide 
this  question  in  this  case,  inasmuch  as  the  plaintiff 
did  not  make  a  legal  application  for  a  survey,  before 
the  defendant's  survey  had  been  executed ;  and  the 
fact  that  the  warrant  under  which  he  claimed,  had 
been  lodged  with  the  surveyor,  imposed  no  duty  on 
the  latter  to  make  a  survey  thereon,  until  an  applica- 
tion to  do  it  had  been  regularly  entered,  nor  gave  a 
right  of  priority  of  any  kind  to  the  owner  of  the 
warrant. 

2.  By  the  act  of  1835,  before  referred  to,  all  the 
S.  The  act  of  lands  that  were  vacant  and  unappropriated  on  the 
imp\fvTri|h'rto  ^'"^^  ^*y  ^^  August,  1835,  within  the  boundary  therein 
actual  settlers  to  specified.  Were  vested  in  the  county  courts  of  theres- 
iheyhadiroprov  pcctive  counties.  The  only  reservation  in  the  act 
ed,  or  cttltivat  i^  favor  of  actual  settlers,  was  that  contained  in  the 
ed,  or  enclosed,    «         ,  .  1  *.      t  .   ,  1.  1  t 

and  was  in  their   fourth  section  thereof,  which  applies  alone  to  sQCh 

SoTuse.^or*^-   Battlers  as  have  either  a  deed  or  bond  for  the  land  on 

cupation.    The   which  they  reside. 

subsequent    act  ,       .        .  «    ,  <.    ,  .  ,  ^    u 

of  1835  gave  no        At  the  time  of  the  passage  of  this  act,  the  actot 

m^rTs^'ett^crso^  183 J,  which  allowed  a  pre-emptive  right  to  actual 

Tacant      land,  settlers  to  such  land  as  had  been  improyed,  or  culti- 

claira  or  color  o^  vated,  or  enclosed  by  them,  or  was  in  their  actual 

title,  and  vested  ^ge  or  occupation,  was  the  only  law  in  force  in  favor 

all    the   vacant       ,  ,  1  *       ,  /.  , 

land  in  the  coun   ot  actual  settlers.     As  the  act  of  1835  made  no  res- 

ac^of^i^39^to   ervation  in  favor  of  mere  settlers  on  vacant  land, 

amend  the  act  without  any  claim  or  color  of  title,  and  vested  all  the 

of  1831,  a  pre-  /  .,,,.. 

emptive  right  is  vacant  and  unappropriated  land  in  the  county  courts, 
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it  might  be  a  serious  question,  whether  this  act  did        Park» 
not  operate  as  a  virtual  repeal  of  the  act  of  1831  on        Patrick. 


this  subject.    However,  it  appears  that  the  legislature  given  to  an.v  ac- 

in  the  year  1839,  passed  an  act  to  amend  the  act  of  ^ny  vacantlTd! 

1831,  by  which,  it  was  enacted  "that  the  actual  set-  subject  to  the 

tier  on  any  vacant  and  unappropriated  land  in  this  ^iJJ^ditions      of 

commonwealth,  shall  have  a  pre-emption  right,  sub-   the  laws  then  in 

-       ....  ,         ^.  .        ^   ,      1  force,     to    any 

ject  to  the  limitations  and  conditions  of  the  laws  now  number  of  acres 

in  force,  to  any  number  of  acres  of  said   land,  not  J^J  tD^ndudf 

exceeding  one  hundred,  which  shall  be  laid  off  so  as  the      improve- 

.      ,     ,      ,  .      .  .  ,  ,  ment  to  be  laid 

to   include  bis  improvement,  and  as  nearly  as  may  off  in  a  square 

be  in  a  square."     (3  vol.  Stat,  Laws,  385.)  bl^Ts^^to 

From  this  it  appears  that  the  legislature  did  not  LmD,3S5.)  Two 

consider  the  act  of  1831  as  repealed  by  the  act  of  tiere  we^recoV 

1835,  but  intended  to  make  provision  for  a  diflferent  nixed    by   the 

,  -  _  ,       ,         ,  statutes,  the  one 

class  of  persons,  and  consequently  that  there  are  two  holding    under 

classes   of  actual  settlers,  who  are  entitled   under  ^^^J  ^^  Jjjjjjj 

these  diflTerent  enactments,  to  pre-emption  rights  on  for  title;  the oth 

,  ,       ,  ,         .  1  1  er  without  color 

vacant  land ;  one  embracing  such  persons  as  have  of  title.        A 

settled  thereon   under  color  of  title,  the  other  such  wttieruponland 

'  previously   sur- 

persons  as   are  mere  settlers,  without  any  color  of  veyed,  has  no 

title  whatever.  S^deT  rithw^of 

The  appellant   does  not  belong  to  the  first  class,  J^e  statutes  re- 

,       .  ^\ ,  ,  ®  ,        ,  ^       ,      ,       -     ferredto. 

having  exhibited  neither  a  deed  or  bond  for  the  land, 

and  therefore  is  not  embraced  by  the  act  of  1835. 

Nor  can  he  claim  a  pre-emption  right  under  the 
act  of  1839,  because  the  land  upon  which  he  settled, 
and  upon  which  all  his  improvements  are  situated, 
had  been  previously  appropriated,  by  a  survey  made 
in  the  name  of  Meadows  ;  so  that  he  was  not  in  fact 
an  actual  settler  upon  vacant  and  unappropriated 
land.  It  is  true  that  the  survey  of  Meadows  cov- 
ers only  fifty  acres  of  land,  and  that  if  the  appellant 
has  a  pre-emption  right  to  one  hundred  acres,  it 
would  extend  beyond  this  survey,  and  embrace  part 
of  the  land  covered  by  the  defendant's  survey.  But 
having  settled  upon  land  that  was  appropriated,  he 
has  not  acquired  a  pre-emption  right  by  such  settle- 
ment, and  consequently  has  no  valid  claim  to  any  of 
the  land  within  the  defendant's  survey. 
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Caioth,  &o. 

Thompson,  &c. 

3.  The  survey 
by  the  act  of 
1815  being  the 
c  ommencement 
of  the  title,  it 
seems  that  the 
party  is  entitled 
to  the  land  sur- 
▼eycd,  whether 
ft  conform  to 
the  entry  or  not 


As  the  plaintiff  in  a  case  of  this  kind  is  not  enti- 
tled to  any  relief,  unless  he  shows  some  right  to  the 
land  in  himself,  the  objection  he  makes  to  the  de- 
fendant's survey,  because  it  does  not  embrace  the 
same  land  described  in  the  entry  made  by  the  sur- 
veyor, need  not  be  considered.  We  would  however 
remark,  that  the  survey  is  the  commencement  of  the 
title  under  the  act  of  1815,  which  act  does  not  seem 
to  contemplate  the  appropriation  of  the  land  by  an 
entry,  but  requires  the  surveyor  to  survey  for  the  pro- 
prietor of  the  warrant,  any  waste  or  unappropriated 
lands  which  he  may  point  out  or  show  for  the  purpose. 
And  as  the  defendant  has  the  oldest  survey,  and  a 
specific  right  to  the  land  which  it  embraces,  from 
the  time  it  was  executed,  except  to  that  part  of  it 
which  conflicts  with  the  survey  of  Meadows,  and  the 
plaintiff  has  not  established  a  better  right  to  any 
part  of  the  land,  his  caveat  cannot  be  sustained. 

Wherefore,  the  judgment  of  the  court  below,  dis- 
missing the  plaintiff's  caveat,  is  affirmed. 


Case  39. 
OsD.  Pvr. 


Case  stated. 


Camth,  &c.  vs.  Thompson,  &o. 

APPEAL  FROM  MERCER  CIRCUFT. 

1.  A  delivery  of  a  note,  indorsed  in  blank,  ycBts  the  holder  with  the 
right  to  receive  the  money  thereon — to  negotiate  and  fill  up  the 
aasignmenl  in  general  termr.  {Ckipe  v§,  Danid,  9  Dana,  AlB.y- 
So  if  the  delivery  be  by  an  agent  of  the  owner.  "(Story  on  Pnm. 
Notf,  150;  BayleyonBUU,  123-4.) 

9.  Any  holder  of  a  bill,  with  indorsement  in  blank,  who  receives  it  io 
good  faith,  for  a  valuable  consideration,  is  authorized  to  receive 
the  amount,  though  it  may  have  been  lost,  stolen,  or  fraudulently 
misapplied.  (Siory  on  Prom.  NoUs^  148;  Same  on  BWo,  307;  CkU- 
iy  on  BUUt  277.)  The  rule  eaveat  oiiptor  does  not  apply  to  (hose 
purchasing  such  bills  or  notes. 

J.  M.  Thompson  &  Brothers  being  indebted  to  Ca- 
ruth,  &c.,  about  $700,  their  note  was  placed  in  the 
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hands  of  Handy  for  collection,  who    took  of  the     Camtwi,  iw. 
Thompsons  sundry  notes  on  other  persons,  indorsed   Thompbow  ka, 
in  blank  by  the  Thompsons ;  amongst  others  a  note   — — — 
on  C.  C.  Vanarsdale  for  $117  41 ;  before  the  assign- 
ment was  filled  up,  Handy,  the  agent  of  Caruth,  &c., 
handed  it  back  to  one  of  the  Thompsons  who  had 
passed  it  to  him,  in  order  to  have  it  secured ;  Thomp- 
son sold  the  note  to  Jones;  Caruth,  &c.,  brought  thid 
suit  against  Jones,  Vanarsdale,  &c.,  to  recover  the 
note  or  its  amount,  and  failing  to  do  so,  have  appealed 
to  this  court. 

/.  D.  Hardin  for  appellants — 

Argued:  1.  That  although,  whilst  the  notes  were 
in  the  hands  of  the  agent,  the  indorsement  might 
have  been  filled  up,  and  suit  brought  in  the  name  of 
the  holder,  yet,  as  it  was  not  done,  an  equity 
passed  to  the  appellants.  And  by  handing  over  the 
notes  to  Thompson  to  have  them  secured,  that  equity 
was  not  divested  ;  and  though  Jones  may  have  paid 
Thompson  for  the  notes,  he  had  no  right  to  sell  them, 
and  could  pass  no  title ;  and  Jones  had  notice  of  the 
claim  of  appellants,  and  want  of  authority  in  Thomp- 
son to  sell  the  notes,  before  any  assignment  was  in 
fact  made,  and  requested  to  surrender  them  to  the 
agent. 

2.  That  the  equity  of  the  appellants,  by  the  pass- 
ing of  the  notes  to  Handy,  their  agent,  is  elder  than 
that  of  Jones ;  and  Jones  had  notice  of  that  equity 
before  be  had  any  legal  assignment  of  the  notes,  and 
therefore  the  appellants  should  prevail. 

Trapnall  for  appellee — 

The  record  shows  that  Thompson  &.  Brothers  prac- 
ticed a  fraud  upon  the  appellants.  They  first  sold 
the  note  to  appellants  with  their  indorsement,  and 
delivered  it  to  their  agent;  subsequently  the  note 
was  placed  in  the  hands  of  J.  M .  Thompson,  one  of 
the  firm,  for  the  purpose  stated  in  the  petition; 
whilst  so  in  his  possession,  for  a  valuable  considera- 
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Caxittr,  &c.  tioji,  he  passed  it  to  the  appellee,  Jones,  with  the  same 
TiioHPaoN,  &c.  indorsement  not  yet  filled  up,  Jones  having  no  notice 
""  of  appellants'  claim  to  it. 

1.  A  note  indorsed  in  blank  must  have  the  assign* 
ment  filled  up  before  it  can  have  a  legal  operation. 
(Snyder  vs.  Satterly,  1  Penn,,  87 ;  Menard  vs,  WUker* 
soUyS  Miss,,  92  ;  Bradford  vs,  Ross,  3  Bibb,  238.) 

2.  "When  the  same  right  of  action  is  successively 
sold  or  mortgaged  to  two  persons,  as  the  title  of  both 
is  a  mere  equity,  that  of  the  first  will  be  preferred, 
unless  he  has  been  guilty  of  some  laches  which  has 
enabled  the  assignor  or  mortgagor  to  practice  a  de- 
ceit on  the  second ;  when  such  is  the  case,  the  loss 
must  fall  upon  the  guilty  party  in  case  of  the  inno- 
cent purchases."  {White  vs.  Tudor,  Lead,  cases  in  Eq., 
vol,  2,  part  2,  p,  234.) 

3.  A  subsequent  equity,  acquired  on  valuable  con* 
sideration,  without  notice,  will  overreach  a  prior 
equity.  {Lyne  4*  Cfe.  vs.  Bank  Ky,,  5  /.  /.  Marshali, 
565.) 

W,  A.  Hooe  on  the  same  side — 

1.  Jones,  the  appellee,  purchased  the  note  incon« 
test  of  one  of  the  payees,  with  the  name  of  the  firm 
indorsed  thereon,  without  any  intimation  that  it  had 
ever  been  in  the  hands  of  another.  The  note  passed 
by  delivery,  and  the  right  of  Jones  is  the  better  right 
to  the  money  due  upon  the  note.  1.  Because  Jones 
is  an  innocent  purchaser  of  the  note,  without  any 
notice  of  the  claim  of  appellants.  2.  Because  it 
was  the  duty  of  the  appellants'  agent  to  have  filled 
up  the  indorsement  to  himself  or  his  principal,  there- 
by giving  notice  that  they  claimed  a  property  there- 
in ;  failing  to  do  so,  and  placing  it  in  the  hands  of  J. 
M.  Thompson,  he  gave  him  authority  to  pass  it  to 
any  person  who  might  desire  to  purchase  it,  and  the 
appellants  should  not  now  take  advantage  of  their 
own  w^rong,  by  which  they  enabled  Thompson  to  im- 
pose upon  the  appellee,  Jones.     (3  LiiL,  371 ;  3  Biiby 
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278,  and  Sl2'y  2  Marsh.,  67;  4   Bibb,  196;  1  Marsh.,     Caroth,&c. 
68;   10  B,  Mm.  186.)  Thompson,  &c. 

2.  The  plain  tifTs  having  confided  their  business  to 
Handy,  and  he  confided  to  Thompson,  the  plaintiffs 
have  no  claim  against  Jones  for  the  indiscretion  of 

•  the  agent. 

3.  A  court  of  equity  had  no  jurisdiction  of  the  sub- 
ject. If  the  chancellor  decides  that  plaintiffs  are 
entitled  to  the  note,  they  must  sue  by  ordinary  peti* 
tion  to  recover  it. 

Judge  Stites  delivered  the  opinion  of  the  Court.  January  19. 

Although  the  delivery  of  the  notes,  with  a   blank  i.  a  delivery 

indorsement  thereon,  by  Thompson   to  appellants'  doreed"^'*'  Tn 

agent,  may  not,  of  itself,  have  vested  them  with  the  blanks,  vesta  the 

legal  title  thereto,  it  did  invest  them  with  a  right  to  right  to  receive 

receive  the  amount  thereof,  to  negotiate  them,  and   the  money  there 

,       .  ,  ,  r,  .        '      _        on,  to  negotiate 

With  authority  to  complete  the  evidence  ol  such  le-   and  flu  up  the 

gal  title  by  filling  up  the  blanks   with  a  formal  as-   ^f„*frT"tlrma" 
signment  to  themselves.     (Cope  vs.  Daniel,   9  JJana.   (Chpevs.Danieif 

f  '         ^      '    9    Dana,   416.) 

416.)  \         Soifthedeliv- 

The  re-delivery  of  the  notes  in  contest,   by  the   ®ent*^of^he  own- 
agent,  with  the  blanks  still  unfilled,  to  Thompson,   er.      (Storyon 
the  payee,  or  to  any  one  else,  had  the  same  effect  as  Baw/ey  o»  Biito! 
to  such  person,  and  conferred  the  same  right  to  ne-    123-4.) 
gotiate,  collect  or  otherwise  dispose  of  the   notes. — • 
{Slory  on  Prom.  Notes,  150;  Barley  on  Bills,  123-124.) 
It  was  not  a  full  endorsement,  mentioning  the  name 
of  the  party  in  whose  favor  it  is  made,  and  vesting 
him  alone  with  power  to  negotiate  or  collect  the  pa- 
per, but  a  blank  transfer,  enabling  the  holder  to  fill 
up  to  himself,  or  pass  the  instrument  to  another  by 
mere  delivery.  ^^^ 

One  of  the  consequences  resulting  from  this  power      2.  Any  holder^ 
,  .„  ^         .  ,        ,  ,      ,     .     ,  ,        of  a  bill,  with 

to  pass  a  bill  or  note  with  a  blank   indorsement,  by   indorsement  in 

mere  delivery,  is,  that  if  such  bill,  or  note,  be  lost  or   ^^''"^'w^*'^/*!,* 
•^ '      '  '  '  ceivea  it  in  good 

stolen,  or   fraudulently  misapplied,  any  person  who   faith  for  a  vaiu- 
may  become  the  holder  of  it  in  good  faith,  for  value,   tion,  irauthorl' 

and  without  notice,  is  entitled  to  recover  the  amount   ^^  ^  receive 
1  ^11111  .  I.I  /.I        the  amount,  tho' 

thereof,  and  hold  the  same  against  the  rights  of  the   itma^havebeen 
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Caidth,&o.      trae  owner  at  the  time  of  the  loss  or  theft.     {Story  am 
Thompson,  &c.   Prom.  Notes,  148 ;  Chitty  on  Bills,  277 ,'  Siory  an  BUk^ 

207  ^ 

lost,  stolen,   or    *"'•/ 

fraud ui  entiy       The  principle  is  founded  upon  necessity,   erowinf 
mis  applied.—         ^     r^  H  ^  ..         .  .        c       .  ji  Lti       r 

(Story  on  Prom.,  Out  of  the  peculiar  character  of  notes  and  bills  of  ex* 

on**  B^  ^7^  c^'^^g^®*  constituting,  as  they  do,  in  an  important  de- 

Ckiuy  on  BiUa,  gree,  a  circulating  medium  of  commerce.     The  adop- 

eaveat     m^r\  ^^^"  of  any  Other  rule,  or  the  application  of  the  prin- 

does  not  apply  ciple  of  caveo/mz^tor  to  persons  thus  honestly  acquiring 

to  those  purchas  ^                              ii                     -i     *      j   *     -           •           c 

ing  such  bills  or  such  paper,  would  necessarily  tend  to  impair  conn- 

^^^^'  dence  in  that  species  of  commercial  securities,  and  di- 

minish greatly  its  usefulness  for  purposes  of  trade. 

Here  Jones,  who  obtained  the  note  from  Thomp- 
son, the  bailee  of  appellants,  occupies,  so  far  as  the 
record  speaks,  the  attitude  of  a  purchaser  in  good 
faith,  for  a  valuable  consideration,  and  without  no- 
tice of  their  rights.  He  is  entitled,  as  such,  to  sue 
for  and  recover  the  note  thus  acquired,  and  the  bill  of 
appellants,  as  to  him,  was  rightfully  dismissed.  They, 
an^ot  an  innocent  purchaser,  must  suffer  from  the 
perfidy  of  their  agent. 

As  to  Burks,  and  William  H.  Vanarsdale,  the  case 
should  have  been  retained.  Although  the  petition, 
as  presented,  did  not  authorize  a  judgment  against 
them  for  the  amount  of  their  notes,  it  authorized  the 
injunction  prohibiting  them  from  paying  until  it 
could  be  ascertained  in  whose  hands  they  were.  If 
the  notes  were  in  the  hands  of  an  innocent  purchas- 
er, or  if  they  had  paid  them  innocently  to  Thompson, 
of  course  appellants  were  not  entitled  to  relief,  but 
otherwise  they  were.  They  did  not  answer  the  pe- 
tition, and,  as  the  case  stood,  the  chancellor  should 
have  required  appellants  so  to  amend  their  petition, 
by  appropriate  allegations,  as  to  compel  an  answer 
from  them  as  to  the  whereabouts  or  existence  of  the 
notes,  or  authorize  a  judgment  for  the  amount,  upon 
indemnifying  them  against  another  action  therefor, 
or,  upon  their  failure  so  to  do,  dismissed  their  peti- 
tion without  prejudice. 
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Wherefore,  as  to  the  appellees  Jones  and  Corneli-         Komn 
us  Vanarsdale,  the  judgment  is  affirmed;  but  it  is  re-      Broww,  &c. 
versed  as  to  the  other  defendants,  and  cause  remand- 
ed  for  further  proceedings  consistent  herewith. 


-«.  «  «  ^        •-•  16bm677 

KountZ  vs.  Brown,  &C.  Case  30.  ei2|     636 

APPEAL  FROM  MEADE  CIRCUIT.  Ol».  PW. 

1.  At  common  law  Ihe  principal  was  not  liable  for  the  willful  trespass  of 

his  agent;  but  he  was  responsible  for  injuries  arising  from  the 
carelessness,  negligence  or  want  of  skill  of  the  agent  while  in 
the  performance  of  the  business  of  the  principal. 

2.  Since  the  adoption  of  the  Revised  Statutes,  the  owners  of  steam- 

boats, or  other  vessels,  are  liable  as  well  for  the  willful  as  the  neg- 
ligent conduct  of  the  officers  and  crew;  and  an  action  for  such 
injury  can  now  be  maintained  against  the  owners  as  well  as  the 
commander,  without  any  allegation  of  carelessness  or  unskillfol- 
ness. 

3.  A  petition  asking  redress  for  an  injury  arising  from  negligence  or 

want  of  skill  in  the  performance  of  a  lawful  act,  should  state  such 
facts  as  would  have  authorised  an  action  on  the  case;  and  a  pe- 
tition claiming  redress  for  an  injury  done  with  force,  such  facts  as 
would  have  authorized  the  action  of  trespass . 

4.  The  owners  of  a  steamboat,  sued  by  the  general  appellation,  are 

not  parties  to  a  suit,  unless  designated  by  name,  and  served  with 
process  actually  or  constructively. 
6.  Juries  are  authorized  to  give  exemplary  damages  in  cases  of  wan- 
ton and  reckless  negligence,  as  well  as  for  forcible  injuries;  and  it 
is  not  error  for  the  court  in  such  cases  so  to  instruct  the  jury. 

The  facts  of  the  case  are  stated  in  the  opinion  of 
the  Court.    Rep. 

BUey  SfMuir  and  G,A.SfI.  CcddweU  for  appellants — 

Argued :  1 .  That  no  sufficient  cause  of  action  was 
set  out  either  in  the  first  or  second  paragraph  of 
plan  tiffs'  petition. 

It  is  not  alledged  or  proved  that  either  of  the  own- 
ers of  the  steamboat  was  present  when  the  collision 

VOL.  XVI.         37 
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KouNTK         '^vith  the  wharfboat  is   alledged  to   have  occurred. 
B»owN,  Slc,      The  fact  is  important  in  one  view  of  the  case. 

The  plaintiffs  do  not  alledge  that  the  collision  oc- 
curred through  the  willful  negligence  or  incompeten- 
cy of  the  captain,  or  any  of  the  officers  or  crew  of 
the  steamboat.  If  the  owners  of  the  boat  are  liable 
at  all,  it  must  be  for  the  acts  of  their  agents,  the 
captain,  officers,  or  crew.  There  are  some  acts  of 
aTi  agent  for  which  the  principal  is  responsible,  and 
some  for  which  he  is  not  responsible.  If  the  act  is 
wantonly,  spitefully,  maliciously,  or  willfully  done, 
the  principal  is  not  responsible.  If  the  agent  is  in- 
competent,  or  performs  his  duty  so  negligently  that 
an  injury  accrues  to  another,  or  if  the  manner  in 
which  the  act  is  performed,  though  lawful,  produces 
an  injury  to  another,  the  principal  is  responsible. 

The  Code  does  not  give  a  cause  of  action  where 
none  existed  before  its  adoption.  In  the  absence  of 
any  charge  of  neglect  of  duty,  or  incompetency  in 
the  discharge  of  that  duty,  we  deny  the  liability  of 
the  principal. 

The  Code  {section  46)  authorizes  suit  against  the 
owners  of  steamboats  without  naming  them,  "for  an 
injury  to  another  boat  or  craft,  or  for  a  trespass  of  its 
officers  or  crew,  and  in  which  no  relief  is  sought  be- 
yond the  subjection  of  the  boat  or  vessel  to  the  satis- 
faction of  the  plaintiff's  claim."  This  only  changes 
the  form  of  the  action ;  or  if  it  creates  a  new  liabili- 
ty, that  liability  is  clearly  limited  to  the  defendant's 
interest  in  the  boat,  to  respond  to  the  plaintiffs'  rem- 
edy on  attachment. 

2.  The  judgment  in  this  case  is  against  the  cap** 
tain  and  owners  of  the  steamboat  for  $750,  interest 
and  costs,  the  amount  of  the  verdict — not  against  the 
boat,  but  against  the  owners,  by  which  any  property 
they  own  is  rendered  liable.  This  judgment  is  not 
warranted  either  by  the  verdict  or  cause  of  action  set 
out  in  the  plaintiffs'  petition  All  the  averments  in 
the  petition  may  be  true,  and  yet  the  plaintiffs  enti- 
tled to  no  recovery.    And  the  proof  does  not  show 
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either  a  willful  act,  or  culpable  negligence,  but  an         Komm 
unavoidable  accident  incident  to  the  navigation  of     Bftowwi  &c. 
the  river. 

The  2d  section  of  the  Revised  StaiuieSy  tUk  ''Boats  and 
Navigation,''^  p,  148,  attempts  to  make  the  principal 
liable  for  the  willful  trespass  of  the  agent.  But  the 
allegation  of  the  facts  necessary  to  show  the  right 
to  apply  the  remedy  are  wanting  in  this  case.  The 
statute  provides  "that  the  steamboat  and  owner  shall 
be  liable  to  indemnify  the  party  injured,  for  any  dam- 
age uTikmfuRy  done  by  him  to  any  other  boat,  vessel 
or  river  craft,  or  to  any  other  property,  through  the 
wilful  or  negligent  conduct  of  her  officers  or  crew, 
whilst  acting  for  her  as  such."  None  of  the  terms 
employed  in  the  statute,  or  any  equivalent  terms,  or 
conveying  the  same  idea,  are  to  be  found  in  the  peti* 
tion.  Nor  are  the  averments  sufficient  to  charge  any 
person  named  as  a  defendant.  The  statute  only 
gives  the  remedy  against  the  owners  of  the  steam- 
boat when  the  act  which  occasions  the  injury  was 
wiUfdy  or  negligendp  done.  This  is  not  alledged. — 
And  if  such  allegation  had  been  made,  the  recovery 
oould  not  have  exceeded  the  actual  damage  done. 

3.  The  plaintiffs  did  not  undertake  to  prove  the 
actual  damage  done,  but  obtained  from  the  court  an 
instruction  to  the  jury  that  the  jury  might,  in  addi- 
tion to  the  actual  damage  done,  give  such  further 
damages  as  they  might,  in  their  discretion,  find  the 
circumstances  of  the  case  to  justify.  This  is  the  old 
form  of  instruction  in  actions  for  trespass;  but  was  it 
ever  given  in  cases  where  the  statute  under  which 
the  proceeding  wa^s  had  limited  the  recovery  to  the 
damage  which  the  plaintifi*  had  actually  sustained  ? 
Three  fourths  of  this  verdict  is  for  smart-money. 

We  conclude  that  the  petition  contains  tio  cause 
of  action  against  the  defendant ;  that  the  court  mis- 
instructed  the  jury,  and  erred  in  refusing  the  defend- 
ant's instructions  offered;  that  the  verdict  is  against 
the  law  and  evidence-^is  escessive— €md  that  the 
court  erred  in  refusing  anew  trial. 
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Komnt         Walker  ^  Stuart  for  appellees — 
Bbown,  Ac.  The  demurrer  to  the  petition   was  properly  over- 

ruled.  The  petition  contained  a  statement,  in  con- 
cise language,  of  the  facts  constituting  the  cause  of 
action,  which  is  all  that  the  Code  of  Practice  requires. 
It  charged  *'that  the  steamboat,  under  command  of 
the  defendant,  Kountz,  was  run  against  the  plaintiffs' 
wharfboat,  at  the  landing  at  Brandenburg,  with 
great  violence  and  force,  to- wit,  the  force  of  the  en- 
gines of  said  steamboat,  and  broke  and  sunk  said 
wharfboat."  And,  in  the  amended  petition,  it  is 
charged  that  the  steamboat,  under  the  command  of 
defendant,  Kountz,  backed  against  the  wharfboat, 
and  the  wharfboat  was  thereby  broken  and  iiyured. 

It  is  for  the  defendant  to  show  that  the  collision 
was  inevitable  and  unavoidable,  otherwise  the  plain- 
tiffs must  recover  on  proof  •f  the  ii\jury.  It  was  not 
necessary  for  plaintiffs  to  prove  the  willfulness 
and  forcible  act,  in  terms — ^if  it  were  necessary,  it  is 
implied  in  the  averment  that  it  it  was  done  willfully. 

But  whether  the  act  from  which  the  ii\jury  pro- 
ceeded was  willful  or  negligent,  the  same  form  of 
action  lies  in  either  case ;  and  the  only  effect  might 
be  in  the  extent  of  recovery.  The  case  stated  is, 
briefly,  that  the  defendant  ran  his  boat  against  the 
plaintiffs'  boat,  which  was  cabled  to  the  shore,  and 
sunk  it.  Formerly  it  might  have  been  necessary  to 
distinguish  between  a  willful  and  negligent  collision 
— one  in  trespass,  the  other  in  case.  These  distinc- 
tions are  abolished  by  the  Code  of  Practice.  The 
plaintiff  is  required  to  state  facts  which  show  a  cause 
of  action.  The  proof  will  show  the  circumstances 
attending,  by  which  the  recovery  is  to  be  regulated. 

There  was  no  error  in  refusing  the  instructions 
asked  by  defendant*  They  were  misleading  and 
properly  rejected.  And  those  given  at  the  instance 
of  plaintiffs  were  so  evidently  correct,  that  we  sup- 
pose they  will  be  not  be  assailed. 

The  verdict  of  the  jury  was  fully  justified  by  the 
proof,  and  the  damages  were  not  excessive.    The 
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proof  showed  that  it  was  a  reckless  and  wanton  de-        Koomti 
struction  of  the  plaintiffs'  property.     And  besides  the      Bkown,  &c. 
actual  expenditure  necessary  for  repairs,  much  time 
and  business  was  lost  to  plaintiffs.     (See  Code  of 
Practice,  sec.  369.) 

Judge  CiKXNSHAW  delirered  the  opinioa  of  the  Court.  January  515. 

This  is  an  action  in  ordinary,  brought  by  Brown 
and  Powell  against  Kountz,  to  recover  damages  for 
injuries  done  to  their  wharf  boat,  whilst  lying  in  the 
Ohio  river,  at  the  wharf  at  Brandenburg,  by  the 
steamer  Crystal  Palace. 

It  appears  that  in  March  1854,  the  steamer  was 
descending  the  river,  with  a  passenger  on  board 
whose  destination  was  Brandenburg ;  that  the  com- 
mander was  unwilling  to  land  the  passenger  on  the 
Kentucky  shore,  because  the  wind  was  then  blowing 
hard  from  the  north-west,  rendering  it  difficult  to  land 
at  Brandenburg;  but  the  passenger  insisting  that  he 
should  be  landed  at  the  place  to  which  he  had  taken 
his  passage,  and  not  be  left  on  the  Indiana  shore, 
and  it  being  the  duty  of  the  commander  (Kountz,)  to 
land  him  at  Brandenburg,  he  accordingly  did  so.  In 
doing  this,  the  commander,  as  the  testimony  conduces 
to  show,  came  up  to  the  wharf  boat  as  carefully  as  he 
could.  Nevertheless,  in  coming  up  to  the  wharf- 
boat,  the  steamer  broke  one  of  the  knees,  or  fenders 
of  the  boat;  and  for  this  ii\jury,  the  plaintiffs  claim 
$75  in  damages. 

In  the  month  of  May  next  after  this  injury,  the 
steamer  Crystal  Palace  had  occasion  again  to  land 
at  Brandenburg,  for  the  purpose  of  putting  off  a 
carpet-sack.  The  testimony  is,  that  upon  this  occa- 
sion she  landed  between  seventy-five  and  one 
hundred  yards  above  the  wharf  boat,  and  that  when 
backing  out  from  the  bank  of  the  river,  in  order 
again  to  proceed  on  her  voyage,  she  backed  down 
opposite  the  wharf  boat,  and  in  turning  her  bow  into 
the  stream,  her  stern  swung  around  and  struck  the 
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KOVNTS 

Bbown,  &0. 


'1.  At  eommon 
law  principal 
was  not  liable 
for  the  willful 
trespasses  of 
bis  agent,  but 
he  was  respon- 
sible for  inju- 
ries arising  from 
the  careless- 
ness, negli- 
gence, or  want 
of  skill  of  the 
agent  while  in 
the  performance 
of  the  business 
of  the  principal. 


2.  Since  the 
adoption  of  the 
Revised  Stat- 
utes the  owners 
of  steamboats 
or  other  vessels 
are  liable,  as 
well  for  the  will 
ful,  as  the  neg- 
ligent conduct 
of   the  officers 


wharf  boat  with  considerable  force,  and  broke  and 
sunk  her. 

The  petit;ion  waa  demurred  to,  and  the  demnrrer 
was  over-ruled ;  and  it  is  still  insisted  that  the  peti- 
tion shows  no  cause  of  action,  and  that  the  demar- 
rer  was  improperly  overruled.  We  concur  in  opin- 
ion with  the  circuit  court. 

Although  the  facts  averred  in  the  different  para- 
graphs or  counts  of  the  petition  are  not  very  aptly- 
stated,  we  think  each  paragraph  or  count  contains 
a  substantial  cause  of  action,  alledging  an  immedi- 
ate and  not  a  consequential  injury,  committed  with 
force  and  violence,  and  the  action  under  the  old 
forms  of  pleadings  would  be  denominated  an  action 
of  trespass.  And  in  this  form  of  action,  brought 
against  the  servant  or  agent,  who  caused  the  injury, 
it  is  not  necessary  to  aver  that  the  injury  was  will- 
ful, or  was  the  result  of  carelessness  or  negligence, 
or  want  of  skill.  Upon  common  law  principles,  if 
the  action  in  this  case  could  be  regarded  as  having 
been  brought  against  the  owners  of  the  boat,  as  well 
as  against  their  agent,  who  was  the  commander  there- 
of, it  ought  to  appear  in  the  pietition  that  the  injury 
was  caused  by  negligence  or  want  of  skill ;  as  at 
common  law  the  owners  would  not  be  held  responsi- 
ble for  the  willful  acts  of  their  agents  forcibly  com- 
mitted. But  this  action  cannot  be  properly  consider- 
ed as  an  action  against  the  owners  of  the  steamer, 
nor  is  it  necessary  since  the  adoption  of  the  Revised 
Statutes  to  aver  that  the  injury  was  committed  thro* 
negligence  or  want  of  skill,  even  where  the  owners 
are  sued. 

By  the  2nd  section  of  chapter  7,  page  143,  of  the  Re- 
vised Statutes,  the  owners  of  a  steamboat  or  other  ves- 
sel are  made  liable  for  the  iml/ful,  as  well  as  the  neg- 
ligent conduct  of  her  officers  and  crew,  and  hence  an 
action  for  a  forcible  and  willful  injury  can  now  be 
maintained  against  the  owners  as  well  as  against 
the  commander  of  the  vessel,  without  any  allega- 
tions of  carelessness  or  unskillfulness  on  his  part. 
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Before  the  Revised  Statutes  were  adopted,   as  we        Kountt 

have  above   intimated,  no  recovery  could  be   had     Brown,  &c. 

against  the  owners  of  a  vessel  for  the  trespasses  and  aod  crew  and 

willful  acts  of  the  commander,  but  only  for  his  acts  an    action   for 

committed  through  his  want  of  skill,  negligence,  or  n©^  bS^midn^ 

carelessness.      And  the  form  of  action  against  the  *j»n®d    against 

the   owners   as 
owners,  under  our  former  system  of  pleading,  would  weUas  thecom- 

have  been  in  case,  and  not  in  trespass,  and  it  would  ^^\ny  allewi' 
have  been  proper  and  necessary   to  aver  the  injury  *i^  of  careleaa- 
to  have  been  the  result  of  the  negligence  or  want  of  foineas. 
skill  of  their  agent,  the  commander  of  the  vessel. 
Averments  of   unskillfulness,  or   negligence,  were 
necessary  and  usual  in  actions  upon  the  case  against 
the  owners,  but  not  in  actions  of  trespass  against 
their  agent  and  commander  of  their  vessel,  because 
they  were  not  responsible  for  his  trespasses,  but  only 
for  those  injuries  which  resulted  from  his  careless- 
ness, or  want  of  skill. 

The  author  of  an  injury,  forcibly  committed  by 
him,  has  ever  been  held  responsible  therefor,  wheth- 
er perpetrated  in  guiding  a  vessel  which  he  is  com- 
manding or  otherwise,  and  whether  it  were  the  re- 
sult of  willfulness,  negligence,  or  accident,  unless 
the  injury  may  have  been  induced  by  the  conduct  of 
the  party  injured,  or  be  in  some  way  attributable  to 
him  as  well  as  to  the  defendant.  The  iivjury  which  was 
committed  in  March,  although  done  with  force,  may 
not  subject  the  defendant  to  damages,  because  the 
wharfboat  was  fastened  to  the  wharf  at  Branden- 
burg, that  steamboats  might  run  up  to  her  for  the 
purpose  of  discharging  freight  and  passengers ;  and 
as  steamers  were,  by  common  understanding,  invited 
to  come  up  to  her  for  this  purpose,  it  is  no  trespass 
to  do  so,  but  in  doing  it,  their  commanders  should 
observe  due  and  proper  care  in  order  to  prevent  in- 
jury ;  and  if,  notwithstanding  the  exercise  of  proper 
care  and  caution,  damages  are  sustained  by  the  wharf- 
boat,  it  is  a  case  o{  damnum  absque  injuria;  or  if  the  dam- 
ages are  the  result  of  the  improper  conduct  of  the  own- 
ers of  the  wharfboat,   in  having  a  boat  too  frail  to 
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KouwTz         answer  the  purpose  intended  or  otherwise,  and  the 

Brown,  &c.      commanders  of  steamers  use  due  care  and  vigilance 

in  approaching  her,  the  wharf  boat  owners  have  no 

right  to  complain.     But  if  proper  care  and  vigilance 

are  not  observed,  or  the  injury  is  willful,  an  action 

well  lies. 

Since  the  distinction  between  actions  has  been 

3.  A  petition   abolished  by  our  Code,  a  petition  which  goes  for  a 

for  an  ii^ury  a-   forcible   injury  should  state  such  facts  as  would  be 

H^i^e'or  want   ^S^^valent  to  an  action  of  trespass  at  common  law. 

of  skill  in  the   If  the  trespass  be   waived,  and  the  petition  go  for 

a*'^lawfta^\rt,   negligence   or  want  of  skill,  it  should  state   facts 

should       state   which  are  equivalent  to  an  action  in  case  according 
such    facts    as  ,  .      .    , 

woald  have  an-    to  common  law  principles. 

tto^o^th^wi       '^^^  doctrine  applicable  to  this  subject  is  ably  dis- 

and   a  petition  cussed  in  the  case  of  Leame  vs.  Brajf,  2d  East,y  593. 

dreM  fw  an  in-  See  the  case  and  the  authorities  therein  referred  to, 

jury  done  witii  ^nd  also  note  (1.) 

force,  such  facts  ^     ^  ,       ^,  ,.   i     , 

as  would   have        In  the  present  case  the  wharf  boat  upon  which  the 

wticwrof  tres^   injury  was  inflicted,  was  stationary  at  the  wharf  at 
P*»'  Brandenburg,  and  the   doctrine  in  reference  to  the 

mutual  conflict  of  vessels  whilst  under  way  upon  the 
seas,  or  upon  rivers,  has  no  application.  Nor  are  we 
to  be  understood  as  deciding  that  for  an  injury  com- 
mitted by  one  vessel  upon  another,  in  consequence 
of  the  force  of  wind  and  waves  beyond  the  control, 
and  baflling  the  skill  and  energies  of  the  command- 
er, he  or  the  owners  could  be  held  responsible  in  any 
form  of  action.  It  is  not  necessary  in  this  case  to  de- 
cide that  question. 

When  the  Crystal  Palace  came  in  contact  with  the 
wharf  boat  in  March,  the  wind  w€is  blowing  hard,  and 
some  difiiculty  was  thereby  encountered  in  approach- 
ing the  wharf  boat  without  injury  thereto,  but  tlie  tes- 
timony does  not  show  that  owing  to  the  violence  of 
the  wind,  due  care  and  prudence  forbade  the  com- 
mander from  approaching  her,  or  that  the  injur}'  was 
the  inevitable  result  of  the  high  wind.  If  the  wind 
was  so  high  as  to  forbid  a  prudent  commander  from 
approaching  the  wharf  boat  at  all,  Kountz  should  be 
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accountable  for  the  iiyury  inflicted  at  that  time;  if        Komr« 
on  the  contrary  the  wind  was  not  such  as  to  forbid     Biown,  &c. 
his  doing  so,  and  he  approached  her  with  that  care  ""^ 

and  caution  which  the  circumstances  demanded,  he 
ought  not  to  be  held  accountable,  as  the  wharfboat 
mras  there  for  the  purpose  of  inducing  steamers  to 
approach  her  and  discharge  their  freight  and  passen- 
gers. 

Whether  the  approach  was  authorized  at  all  un- 
der the  state  of  the  weather,  or  was  made  with  due 
care  and  caution,  was  a  question  for  the  jury. 

But,  after  the  collision  in  March,  a  quarrel  ensued 
between  one  of  the  owners  of  the  wharfboat  and 
Kountz,  and  he  was  forbidden  to  approach  her,  and  he 
bad  determined  not  to  do  so.  He  had,  therefore,  when 
the  second  injury  was  inflicted,  no  right  to  approach 
her  or  come  in  contact  with  her  at  all,  to  her  injury ; 
and  for  doing  so  he  is  responsible. 

The  present  is  not  an  action  against  the  steamer  ers  of'^Bteam- 

under  our  statutes,  but  is  an  action  against  Kountz,  boat,  sued  by 

the  commander,  in  person,  and,  as  we  think,  against  appeUatioD?1we 

him  alone.     The  owners  are  attempted  to  be  made  »«*  P"ti«f  to  a 
,        .    .         ,  ^       ,  Bii»*»  unlcsB  de- 

defendants,  but  It  IS  only  an  attempt;  they  are  not  signated       by 

designated  by  name,  but  are  only  styled  "owners,"  ^™tth  i^  ^^^ 


I  procesB, 

and  they  are  not  brought  before  the  court  by  the  ser-  actually  or  con- 
vice  of  process,  actual  or  constructive.  Kounts, 
therefore,  is  the  only  defendant  in  fact  or  in  law,  and 
the  judgment  must  be  regarded  as  a  judgment 
against  him  only,  although  it  is  in  terms  against  the 
defendants'  in  the  plural.  No  judgment  can  prop- 
erly be  rendered,  in  personam^  against  persons  not 
served  with  process,  either  actually  or  constructive- 
ly. The  judgment  being,  in  legal  estimation,  a 
judgment  against  Kounts  only ;  if  right  against  him, 
it  must  stand ;  he   is  the  only  appellant,  and  rightly 

BO. 

Without  discussing  the   instructions  given  to  the        5.  Juries  are 
jury  at  the  instance  of  the  plaintiflfs,  we  think  it  clear  riveTxiwBplary 

that  they  are  as  favorable  to  the  defendant  as  he  has  damag^       in 

.    ,     ^         ,       '  caiea  of  wanton 

a  right  to  ask.  and       reckless 
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Komrra 

Bkown,  &c. 

negligence,  as 
well  as  for  forc- 
ible injuries; 
and  it  is  not  er- 
ror for  the  court 
in  such  cases  so 
to  instruct  the 
jury. 


According  to  the  principles  of  the  foregoing  opin- 
ion, they  might,  in  reference  to  the  last  injury,  in- 
flicted where  the  wharf  boat  was  sunk,  have  been 
stronger  against  him  than  they  were.  The  third  in- 
struction is  the  only  one  which  might  seem  liable  to 
objection.  But  fn  actions  for  forcible  injuries  the 
general  rule  is,  that  the  jury  may  give  exemplary 
damages,  and  certainly  they  may  be  told  that  they 
can  do  so  where  the  iiyury,  in  their  opinion,  may 
have  been  willful.  It  is  not  necessary  to  sa}'  wheth- 
er the  testimony  was  sufficient  to  authorize  the  con- 
clusions that  the  injuries  were  committed  willfully, 
for  if  they  were  recklessly  committed,  as  the  jury 
clearly  had  a  right  to  infer  in  regard  to  the  last  and 
principal  ii\jury,  the  law  did  not  confine  them  to  the 
actual  injury,  but  authorized  them  to  give  exemplary 
damages.  It  is  not  alone  for  willful  trespasses  that 
exemplary  damages  axe  authorized  by  law  to  be  giv- 
en, but  they  are  authorised  also  for  acts  of  wanton 
and  reckless  carelessness. 

The  instructions,  A  and  B,  were,  under  the  facts  of 
this  case,  properly  refused.  When  the  flrst  injury 
happened  in  March,  a  knee  or  fender  of  the  wharf- 
boat  was*  broken,  and  this  is  the  only  injury  which 
appears  then  to  have  been  done,  and  there  is  no  ev- 
idence that  this  knee  or  fender  was  not  of  sufficient 
strength  for  the  purpose  intended,  or  that  this  injuiy 
occurred  through  any  defectiveness  of  the  boat.— 
When  the  last  and  principal  iiyury  was  committed, 
the  defendant  was  not  attempting  to  avail  himself  of 
the  wharf  boat  for  the  purpose  for  which  she  was 
designated,  and  he  has  therefore  no  right  to  complain 
that  she  was  not  adapted  to  the  purpose  for  which 
she  was  intended,  or  was  not  sufficiently  protected 
against  danger,  or  was  unseaworthy.  However  frail 
the  wharf  boat  may  have  been,  and  however  un- 
guarded and  unprotected,  the  defendant  had  no  right 
to  drive  his  steamer  forcibly  down  upon  her  through 
willfiillness,  carelessless,  or  want  of  skill. 
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It  only  remains  to  consider  whether  the  damages  Gbaham 
are  excessive.  We  think  the  damages  are  high. —  Com'th. 
But  the  action  is  one  of  tort,  in  which,  as  we  have  ' 
said,  the  jury  are  not  confined  to  the  actual  iiyury, 
and  under  all  the  facts  and  circumstances  of  the  case 
we  are  not  prepared  to  say  that 'the  damages  are 
outrageously  excessive,  or  that  the  jury  were  influ- 
enced in  their  finding  by  passion  and  prejudice.  The 
steamer  was  over  three  hundred  feet  long,  and  was 
rather  an  unwieldly  vessel,  and  though  we  know  but 
little  of  such  matters,  it  seems  to  us  that  such  a  boat 
was  landed  in  dangerous  proximity  to  the  wharf  boat, 
BO  near  as  that  great  skill  and  care  were  requisite  in 
order  to  avoid  collision  with  the  wharf  boat  in  back- 
ing out  into  the  stream.  Upon  the  whole  case  we 
do  not  feel  authorized  to  disturb  the  verdict. 

Wherefore  the  judgment  is  affirmed. 

A  petition  for  re-hearing  was  filed,  but  overruled 
by  the  court. 


Graham  vs.  The  Commonwealth.  Case  3i. 

APPEAL  FROM  m'cRACKEN  CIRCUrT.  P"-  Eq- 

In  criminal  cases  the  presumption  is  that  the  aecnsed  is  innocent  until 
he  is  proved  guilty,  but  if  insanity  be  relied  on  as  an  excuse  for  a 
felony,  it  is  necessary,  to  authorize  an  acquittal,  that  the  jury  be 
iatisfed  that  the  accused  was  insane;  the  law  presuming  all  men 
to  be  sane  until  the  contrary  is  shown.  (Imw  Ub  ,  t»i.  4,  42;  8 
Scott  N.  R.,  595;  Wharton'i  Crim.  Law,  91;  7  Metcai/>,  500;  1 
Znbriskie^s  New  Jer$ey  Rqtorts,) 

The  facts  of  the  case  are  stated  in  the  opinion  of 
the  court. — Rep. 
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Gbahav         o.  Turner  and  L.  S.  Trimble  for  appellant-— 
CoM'TH.  Argued  that  the  circuit  court  had  erred  in  refusing 

to  give  an  instruction  to  the  jury  to  the  effect  that  if 
it  doubted,  upon  the  evidence,  whether  the  appellant 
was  or  not  insane  at  the  time  of  the  commission  of 
the  homicide  alleilged  in  the  indictment,  that  the 
prisoner  was  entitled  to  the  benefit  of  that  doubt,  and 
they  should  acquit  him. 

That  though  the  proof  of  insanity  devolved  upon 
the  accused,  yet  when  proof  conducing  to  show  in- 
sanity was  offered,  and  the  fact  of  insanity  rendered 
doubtful,  that  the  prisoner  was  entitled  to  the  bene- 
fit of  that  doubt — and  an  acquittal  follow.  That  in 
refusing  thus  to  expound  the  law,  the  court  had  erred, 
and  the  judgment  should  be  reversed  and  a  new  tri- 
al granted. 

To  authorize  a  jury  to  convict  of  murder,  it  is  ne- 
cessary that  it  should  believe  that  the  act  of  homi- 
cide was  committed  with  malice.  Malice  being  an 
essential  ingredient  in  the  crime  of  murder,  of  the 
existence  of  malice  the  jury  should  be  satisfied  be- 
yond a  reasonable  doubt.  The  jury  was  told  by  the 
court,  that  if  it  entertained  a  rational  doubt  of  the 
guilt  of  the  prisoner  of  the  crime  charged,  that  he 
should  be  acquitted.  And  it  was  also  told  that  the 
insanity  alledged  and  relied  upon,  must  be  proved 
to  its  entire  satisfaction.  These  instructions  arc 
supposed  to  be  inconsistent,  and  calculated  to  preju- 
dice the  case  of  the  accused. 

James  Harlan,  Attorney  General,  for  Commonwealth — 

Graham  was  found  guilty  of  murder  by  the  verdict 
of  a  jury,  and  the  circuit  court  having  overruled  a 
motion  for  a  new  trial,  and  sentenced  the  prisoner 
to  be  hung,  he  has  appealed  to  this  court. 

The  questions  presented  for  the  decision  of  the 
court  are — 

First,     Whether  the  indictment  is  good  ? 

Second.     Whether  the  court  erred  in  refusing  to  in- 
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struct  the  jury  as  prayed   for  by  the  counsel  for  the        Graham 
prisoner?  Com'th. 

Third,  Whether  the  court  erred  in  the  instruc- 
tions  it  did  give  to  the  jury  ? 

1.  The  indictment  contains  all  the  necessary  aver- 
ments to  constitute  the  crime  of  murder  by  the  com- 
mon law.  It  charges  that  the  offence  was  commit- 
ted in  the  county  of  McCracken,  the  23d  of  August, 
1855 — that  it  was  done  feloniously  and  with  malice 
aforethought,  by  stabbtng  with  a  knife  or  some  other 
edged  weapon.  It  contains  every  fact  required  by 
the  Criminal  Code,  section  122,  and  in  the  form  pre- 
pared by  the  commissioners  by  direction  of  the  le- 
gislature, page  309. 

2.  The  instruction  moved  by  the  counsel  for  the 
prisoner,  and  refused  by  the  court,  is  to  the  eflTect 
that  if  they  believed  from  the  evidence  there  was  a 
rational   doubt,  growing  out  of  the   evidence,  as  to  i 
-whether  the  prisoner  was  insane  at  the  time  he  com-j 
mitted  the  homicide,  then  they  must  give  the  prison- 1 
er  the  benefit  of  that  doubt,  and  acquit  him. 

The  court  did  not  err  in  refusing  to  give  this  in- 
struction. It  is  a  settled  principle  in  the  criminal 
law,  that  if,  upon  the  whole  case,  the  jury  entertain  a 
reasonable  doubt  of  the  guilt  of  the  prisoner,  they 
should  acquit  him.  In  this  case  the  fact  of  killing 
vras  clearly  proved,  and  there  did  not  appear  to  be 
any  excuse  or  palliation  for  the  act.  It  then  devolv- 
ed upon  the  prisoner  to  show  some  cause  in  extenu- 
ation. His  defence  was  insanity,  and  he  introduced 
some  evidence  conducing  to  prove  it.  He  failed  to 
sustain  his  defence  in  the  opinion  of  the  jury  and 
the  judge  who  presided  at  the  trial.  In  the  trial  of 
Abner  Rogers  before  the  supreme  court  of  Massa- 
chusetts, it  was  holden  by  that  court  '^that  insanity^ 
being  in  the  nature  of  confession  and  avoidance^  must  be 
shown  beyond  reasoruMe  doubt  to  entitle  the  jury  to  acquit 
an  that  account.^^  Commonwecdth  vs,  Rogers y  7  Metcalfe^ 
MO,  and  referred  to  in  Wharton^s  Criminal  Law^  Sd 
edition^  329 ;  also,  17  Boston  Law  Reporter ^  567,  where 
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Graham        the  case  is  reviewed  and  references  given  to  all  of 
Coh'th.        ^^6  leading  English   and  American   decisions  upon 
""~  the  subject  of  insanity  as  a  defense  in  a  prosecution 

for  homicide. 

Chief  Justice  Hornblower,  in  Spencer's  case,  says, 
**It  has  been  repeatedly  decided  that  the  evidence  of 
the  prisoner's  insanity  at  the  time  of  the  act  ought  to 
be  clear  and  satisfactory.  If  the  evidence  leaves  it 
only  a  doubtful  question,  the  presumption  of  the  law 
turns  the  scale  in  favor  of  the  sanity  of  the  prisoner.  In 
such  case  the  law  holds  the  prisoner  responsible  for  his 
actions."  The  same  learned  judge  says :  "The  proof 
of  insanity  at  the  time  of  committing  the  act,  ought 
to  be  as  clear  and  satisfactory,  in  order  to  acquit  him, 
on  the  ground  of  insanity,  as  the  proof  of  committing 
the  act  ought  to  be  to  find  a  sane  man  guilty."  {State 
vs.  Spencer y  1  Zabriskie*s  {New  Jersey)  Reports,  quoted  in 
Wharton^ s  CHminal  Law,  330.) 

In  the  case  of  Rogers,  it  was  decided  by  the  court 
that  a  party  indicted  for  murder  is  not  entitled  to  an 
acquittal  on  the  ground  of  insanity,  if  at  the  time  of 
the  alledged  offense  he  had  capacity  and  reason  suf- 
ficient to  enable  him  to  distinguish  between  right  and 
wrong,  and  understood  the  nature,  character  and 
consequences  of  his  act,  and  had  mental  powers  suf- 
ficient to  apply  that  knowledge  to  his  own  case. — 
Applying  the  evidence  given  on  the  trial  of  Graham, 
it  will  be  seen  that  the  defense  of  insanity  was  not 
sustained. 

8.  With  respect  to  the  instructions  given  by  the 
court,  I  think  no  serious  objection  can  be  urged 
against  them.  They  are  not  liable  to  the  charge  of 
being  abstract.  They  present  the  law  as  it  will  be 
found  in  any  work  on  criminal  law,  and  are  as  favor- 
able to  the  prisoner  as  the  law  would  permit.  The 
jury  were  instructed  that  if  they  entertained  a  ra- 
tional doubt  of  the  guilt  or  innocence  of  the  prisoner, 
they  ought  to  acquit  him.  It  i^  probably  true  die 
prisoner  was  jealous  of  his  young  wife,  but  there 
was  nothing  in  his  demeanor  the  evening  the  horrid 
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act  was  committed,  that  indicated  any  aberration  of  Gkaham 
mind.  In  a  conversation  with  the  coroner  the  day  Com'th. 
succeeding  the  homicide,  Gtraham  said  "he  had  be- 
fore told  her  if  she  did  not  quit  having  men  running 
after  her  he  would  kill  her."  He  carried  his  threat 
into  execution,  and  I  think  he  ought  to  suffer  the  ex^ 
treme  penalty  of  the  law. 

Judge  STim  delivered  the  opiniOB  of  the  Court.  January  99. 

At  the  November  term^  1855,  of  the  McCracken 
circuit  court,  John  Graham  was  tried  and  convicted 
of  the  murder  of  his  wife. 

The  defense  relied  on  by  the  prisoner  was  insanity 
at  the  time  of  the  commission  of  the  act>  and  some 
evidence  was  introduced  in  support  of  that  defense. 
After  the  evidence  was  closed,  the  prisoner's  counsel 
moved  the  following  instruction:  ''That  if  the  jury 
believed  from  the  evidence  that  there  was  a  rational 
doubt  growing  out  of  the  evidence^  as  to  whether 
Graham  was  insane,  or  iwn  compos  merUis,  at  the  time 
he  committed  the  homicide,  then  they  should  give 
the  prisoner  the  benefit  of  that  doubt,  and  acquit 
him." 

This  instruction  was  refused,  and  an  exception  ta- 
ken by  the  prisoner's  counsel,  who  then  moved  the 
court  to  instruct  the  jury  upon  the  whole  law  of  the 
case ;  and  thereupon  the  court  gave  the  following  in- 
structions : 

"1st.  The  court  instruct  the  jury  that  if  they  be- 
lieve from  the  evidence  that  Graham  killed  the  de- 
ceased, they  must  find  him  guilty  of  murder,  unless 
they  believe  from  the  evidence  that  at  the  time  he 
did  the  act  he  was  laboring  under  insanity  of  mind. 

"2d.  That  if  they  believe  from  the  evidence  Gra- 
ham did  kill  his  wife,  and  that  he  was  laboring  un- 
der insanity  on  the  subject  of  love  and  jealousy,  yet 
if  they  believe  from  the  evidence  he  had  sufficient 
reason  to  know  that  he  was  doing  wrong  and  would 
be  liable  to  punishment,  and  that  he  had  sufficient 
power  to  control  his  actions  and  refrain  from  killing 
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Gkahah        her,  the  law  is  against  him,  and  they  must  find  him 
Coi?TH.         guilty. 

'  "  3d.  The  court  instruct  the  jury  that  the  law  pre- 
sumes every  man  to  he  sane  until  the  contrary  is 
shown  by  the  evidence ;  and  before  the  prisoner  can 
be  excused  for  killing  the  deceased  on  the  plea  of 
insanity,  the  jury  must  be  satisfied  from  the  evidence 
that  the  accused  was  laboring  under  such  a  defect 
of  reason  as  not  to  know  the  nature  and  quality  of 
^  murder ;  or  if  he  did  know  it,  that  he  did  not  know 

to  commit  murder  was  wrong. 

"4th.  That  the  true  test  of  responsibility  is  wheth- 
er the  accused  had  sufficient  reason  to  know  right 
from  lorong,  and  whether  or  not  he  had  a  sufficient 
power  of  control  to  govern  his  actions.  That  if  they 
should  believe  from  the  evidence  he  w€w  a  rmmonuad- 
ac^  yet  if  they  should  believe  from  the  evidence  he 
knew  it  was  wrong  to  kill,  and  had  sufficient  power 
of  control  to  govern  his  actions,  and  to  refrain  from 
committing  the  homicide,  then  the  law  is  against 
him,  and  they  must  find  him  guilty. 

"5th.  That  if  they  have  a  rational  doubt  as  to 
whether  said  case  is  murder  or  manslaughter,  they 
must  find  him  guilty  of  the  latter  as  the  lesser  of-- 
fense ;  and  if  they  have  such  rational  doubt  as  to  his  gwti 
or  innocence^  they  must  acquit  him. 

''6th.  That  a  rational  doubt  is  one  growing  out  of 
the  evidence,  and  not  a  mere  chimera  existing  in  the 
juror's  mind ;  and  to  acquit  on  mere  light  and  trivial 
doubts  existing  in  the  juror's  mind,  and  not  growing 
out  of  the  evidence,  tends  to  the  encouragement  of 
malefactors,  is  detrimental  to  the  best  interests  of  so^ 
ciety,  and  a  virtual  violation  of  the  juror's  oath." 

And  after  the  instructions  were  read  over  to  the 
jury,  the  court  inquired  if  there  was  any  other  point 
upon  which  an  instruction  was  desired,  and  none 
was  requested ;  but  an  exception  was  taken  to  each 
of  the  foregoing. 

The  jury  having  found  the  prisoner  guilty,  and  the 
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circuit  court  having  refused  a  new  trial,  he  has 
brought  the  case  up  by  appeal. 

The  only  question  for  consideration  presented  by 
the  record,  is  the  propriety  of  the  refusal  of  the  in- 
struction asked  for  by  the  prisoner,  and  granting  of 
others  in  lieu  thereof. 

It  is  earnestly  contended  in  behalf  of  the  appel- 
lant, and  that  is  the  main  ground  relied  on  for  rever- 
sal, that  the  humane  principle  adopted  in  favor  of 
life,  which  forbids  a  conviction  whilst  there  is  a  ra- 
tional doubt  of  guilt,  has  been  violated  in  this  case, 
by  withholding  from  the  jury  the  instruction  asked 
for,  and  telling  them,  in  the  third  instruction  granted, 
that  before  they  could  acquit  upon  the  ground  of  in- 
sanity, they  must  be  satisfied  that  the  accused  was  in- 
sane when  he  committed  the  homicide. 

The  importance  of  the  case  to  the  appellant  has 
induced  a  thorough  examination  of  the  authorities, 
within  our  reach,  bearing  upon  the  question,  and  af- 
ter full  consideration,  we  feel  convinced,  from  the  un- 
broken current  of  adjudications  upon  the  subject,  as 
well  as  from  the  reason  of  the  rule,  that  it  has  not 
been  impinged  upon,  and  that  no  error  was  commit- 
ted by  the  circuit  court,  of  which  the  appellant  can 
justly  complain. 

The  rule  in  question  is  founded  upon  the  benign 
presumption  of  law  in  favor  of  innocence  until  the 
contrary  is  satisfactorily  established,  a  presump- 
tion which  continues  in  force  in  behalf  of  the  accus- 
ed, and  remains  his  shield  and  protection,  as  long  as 
a  rational  doubt  exists  as  to  his  guilt.  To  the  bene- 
fit of  this  presumption  he  is  always  entitled,  and  it 
has  been  extended  to  the  prisoner  in  this  case,  for  the 
jury  are  told  in  the  6th  instruction,  that  "if  they  have 
such  rational  doubt  as  to  his  guilt  or  innocence,  they 
must  acquit  him." 

This  presumption  of  the  law  in  favor  of  inno- 
cence, is  alike  essential  to  the  safety  of  the  individ- 
ual citizen  and  the  security  of  society,  and  is  univer- 
sally recognized  in  all  criminal  and  penal  cases. — 
VOL.  XVI.        38 


G*ABAII 
COM'VH. 


Ill  trimiiud 
the  pre* 
sumption  is, 
that  the  soenaed 
is  imieoeikt  un- 
til he  is  prored 
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GiuHAM.       But  th^e  are  other  legal  presumptions  alike  impor'* 


Of. 


Gom'th.  ^^^^9  ^nd  indispensable  to  the  well-being  and  safety 

•^j~     uTZ  ^^  society,  and  as  necessary  in  their  application  in 

insanity  be  re-  criminal  cases.    Among  these  is  the  presumption  (^ 

excLe\)raf^  sanity.    Every  man  is  presumed  to  be  sane,  and  ae- 

ony,  it  is  neoea-  countable,  as  such,  for  the  commission  of  crime. — 

bsean  acquittal,  This  presumption  is  as  necessary  and  universal  in  its 

^/^^the  application  in  criminal  cases  as  the  presumption  of 

accused  was  in-  innocence.    The  same  amount  of  proof  is  required 

^Burning    all  ^^  rebut  the  one  as  the  other.    And  when,  as  here, 

men  to  be  sane   a  party  has  committed  a  homicide,  and  endeavors  to 

until   the   con-        ^ 

trary  is  shown,   shield  himself  from  the  consequences  of  his  act,  by 

47^-  sse^h  ^  P^^^  ^^  insanity,  the  law  demands  of  him  such  ev- 
^'kJhl»  r^^'  ^^^^^^  ^^  support  of  that  defense  as  will  satisfy  the 
Law,  91;  7  jury  that  when  he  committed  the  act  he  was  insane, 
ISri§WeN?ifcw  and,  as  an  insane  being,  not  responsible  for  his  ctots. 
Jmey  uimru,)  This  rule  is  founded  in  wise  policy,  and  is  obvi- 
ously necessary  for  the  protection  of  society,  as 
much  so  as  that  which  requires  satisfactory  evidence 
to  rebut  the  presumption  of  innocence.  Besides  the 
character  of  the  presumption,  its  necessary  operation 
in  almost  every  transaction  of  life,  and  its  almost 
universal  application  in  civil  as  well  as  criminal 
cases,  there  are  other  cogent  reasons  for  this  requi- 
sition of  clear  and  satisfactory  evidence  in  support 
of  a  defense  in  criminal  cases  grounded  alone  upon 
insanity.  In  ordinary  defenses,  such  as  self-defense, 
want  of  malice,  sudden  heat  and  passion,  &c.,  when 
by  reason  of  the  killing  the  burthen  of  proof  rests 
upon  the  accused  to  rebut  the  legal  presunaption  of 
malice,  the  facts  relied  on  are  usually  a  part  of  the 
transaction,  or  so  directly  connected  with  it,  and  so 
simple  and  few,  that  they  are  readily  comprehend- 
ed and  appreciated  by  a  jury,  and  no  jury  wiU  con- 
vict in  such  cases,  whilst  a  rational  doubt  is  enter- 
tained as  to  the  reality  and  merit  of  the  defense  re- 
lied on,  notwithstanding  the  burthen  of  proof  may 
be,  by  legal  presumptions,  cast  upon  the  accused. 

But  the  plea  of  insanity  is  peculiarly  liable  to 
abuse.    It  can  be  so  easily  concocted,  and  facts,  ad- 
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niflsible  as  evidence  in  ite  snppofft,  so  readily  man* 
u&ctured  by  the  aceused.  Tke  latitude  of  inquiry  com^tb. 
in  fluch  cases  is  almost  boundless.  It  does  not,  as  "*"^  '"^ 
other  defenses^  depend  upon  the  proof  of  facts  oom- 
I^rehensible  to  ordinary  mindfs,  and  connected  re^ 
motriy  or  immediately  with  ihe  transaction  under  in* 
vestigation,  but  in  its  support  &et8  having  no  oon- 
nexioB  with  the  traiMaction,  only  so  far  as  they  may 
tend  to  show  general  or  previous  insanity  of  l^e  ac'^ 
cused,  hot  happening  long  anterior  to  the  commiission 
of  the  ofiense  for  which  he  was  tried,  and  the  opia^ 
ions  of  learned  and  scientific  men  upon  such  ihcts^ 
are  admissible  as  evidence.  It  not  unfrequeatly  et* 
curs  that  ft»  plea  is  resorted  to  as  a  last  extremity, 
with  a  view  of  introducing  under  the  latitudinous 
range  oi  inquiry,  a  multitude  of  facts  and  opinions 
not  directly  relevant,  but  strictly  admissible,  to  pro- 
duce confusion  and  doubt  in  the  minds  of  jurors,  and 
interpose,  thereby,  obstacles  to  the  attainment  of 
just  verdicts.  The  onfy  safe  rule  in  such  cases  is  to 
require  in  support  of  such  defense  sattsfactary  evi- 
dence that  at  the  time  of  the  commission  of  the  act 
the  party  accused  was  insane.  Less  than  that  ought 
not  to  suffice,  nor  i^ith  less  is  the  law  content. 

This  principle  has  been  recognized  in  England  and 
America,  in  most  of  the  leading  cases^  since  the  time 
of  Sir  Matthew  Hale. 

On  the  trial  of  Billingham  for  the  murder  of  Mr. 
Percival,  where  the  defense  relied  on  was  insanity, 
Lord  Mansfield  said ;  ^'The  law  in  such  cases  is  ex«> 
tremely  clear.  If  a  man  is  deprived  of  all  power  of 
reasoning,  so  as  not  to  distinguish  whether  it  was 
right  or  wrong  to  commit  the  most  wicked  or  the 
most  innocent  transaction,  he  could  not  certainly 
commit  an  act  against  the  law.  Such  a  man,  sa 
destitute  of  all  power  of  reasoning,  could  have  no 
intention  at  all.  In  order,  however,  to  support  this* 
defense,  it  ought  to  be  proved  by  the  most  distinct 
and  unquestionable  evidence  diat  the  criminal  was 
incapable  of  judging  between  right  and  wrong." — 
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G»AHiM        (  Whuiow  on  Plea  of  Insanitjf,  Law  Library,  vol.  42,  p.  4.) 
Coh'tb.  The  rule  seems  to  have  been  approved  by  all  the 

^  English  judges  aa  late  as  1848. 

The  acquittal  of  McNoughton  for  the  murder  of 
Mr.  Drummond,  on  the  ground  of  insanity,  gave  rise 
to  an  animated  discussion  in  the  House  of  Lords,  who 
ordered  various  interrogatories  to  be  put  to  the 
judges  as  to  the  law  arising  on  the  plea  of  insanity 
in^criminal  cases,  and,  among  others,  the  following ; 
*^In  what  terms  ought  the  question  to  be  submitted 
to  the  jury  as  to  the  prisoner's  state  of  mind  at  the 
time  the  act  was  committed?"  To  this  they  reply: 
''We  have  to  submit  our  opinion  to  be,  that  in  all 
cases  the  jury  ought  to  be  told,  that  e\tA  man  is 
presumed  to  be  sane,  and  to  possess  a  sufficient  de« 
gree  of  reason  to  be  responsible  for  his  acts,  until  the 
contrary  be  proved  to  their  satisfaction ;  and  that,  to 
establish  a  defense  upon  the  ground  of  insanity,  it 
must  be  clearly  proved  that,  at  the  time  of  commit- 
ting the  act,  the  party  accused  was  laboring  under 
such  a  defect  of  reason,  from  disease  of  the  mind,  aa 
not  to  know  the  nature  and  quality  of  the  act  he  was 
doing ;  or  if  he  did  know,  he  did  not  know  that  he 
was  doing  wrong."  {8th  ScoU,  N.  iJ.,  595 ;  Whar- 
ton^s  Crim.  Law,  91.) 

In  Massachusetts,  on    the    trial    of   Rogers   for 
murder,  the  plea  of  insanity  was  set  up.     It  was 
held  by  the  supreme    court,  that  insanity   being 
;  ;>v.i.  in  the  nature  of  confession  and  avoidance,  must  be 

satisfactorily  shown  to  entitle  the  jury  to  acquit  on 
that  ground.     {ComHh  vs.  BogerSy  7  Metcalfe^  500.) 

In  New  Jersey,  it  was  holden  by  the  supreme  court 
in  Spencer's  case,  ''that  the  evidence  of  the  prison- 
er's insanity  at  the  time  of  the  act,  ought  to  be  clear 
and  satisfactory."  And  the  chief  justice,  in  deliv- 
ering the  opinion  of  the  court,  said :  "The  proof  of 
insanity  at  the  time  of  committing  the  act,  ought  to 
be  as  clear  and  satisfactory,  in  order  to  acquit  him 
on  the  ground  of  insanity,  as  the  proof  of  commit- 
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ting  the  act  ought  to  be,  to  find  a  sane  man  guilty.'*        ^^^ 
(1  Zabriskie's  New  Jersey  Reports.)  Com'th. 

This  principle  of  requiring  clear  and  satisfactory 
evidence  in  support  of  dio  defense  of  insanity,  thus 
apears  to  be  recognized  and  adopted  in  England  and 
this  country,  and  not  to  have  been  regarded  as  con- 
flicting with  the  principle  which  deems  every  man 
innocent  until  the  contrary  is  shown  beyond  a  ration- 
al doubt.  It  is  based  upon  the  legal  and  obviously 
necessary  presumption  of  sanity ;  and,  in  our  opin- 
ion, it  is  a  safe  rule,  founded  in  reason  and  good  pol- 
icy, sanctioned  by  experience  and  authority,  and 
ahould  not  be  departed  from. 

We  are  of  opinion,  therefore,  that  the  circuit  court 
did  not  err  to  appellant's  prejudice  in  refusing  the  in- 
struction asked,  and  in  granting  the  third  instruction. 
Without  noticing  in  detail  the  other  instructions,  we 
deem  it  sufficient  to  say  that  they  are  as  favorable 
to  appellant  as  the  law  of  the  case  permitted,  and 
that  no  error  was  committed  to  his  prejudice  in  grant- 
ing them. 

With  the  facts  of  the  case  we  have  nothing  to  do. 
The  jurisdiction  of  this  court  is  limited  in  such  cases 
to  questions  of  law  arising  and  saved  by  exceptions 
during  the  progress  of  the  case.  Beyond  that  it  does 
not  reach. 

There  being,  then,  in  our  opinion,  no  error  in  the 
record,  to  the  appellant's  prejudice,  the  judgment  of 
the  circuit  court  cannot  be  disturbed,  but  must  stand. 

Wherefore^  the  judgment  is  affirmed. 
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Case  32.  INryden  ^$.  GoBiBi0nw6al&. 

0»tt.  Pit.  appeal  prom  Louisville  city  court. 

I,  Cowg^tw  has  "power  to  regulate  eomnerce  with  foreign  iiatloaB» 
and  among  the  eeveral  atatesi  and  with  the  Indian  tribes.''  {Aft 
1,  Mc.  8.)  The  appointment  of  pilots  is  a  regulation  of  eommeree, 
(13  HotoMfift  R^.,  316,)  but  the  states  may  legislate  upon  the 
subjeot  where  congress  has  not  done  so. 

ft.  The  act  of  congress  of  the  30th  August  1858,  for  appointing  in- 
spectors in  certain  districts,  and  authorising  them  to  license  engm- 
eers  and  pilots,  supercedes  any  state  law  upon  the  subject,  and  a 
license  from  such  inspectors  is  a  protection  to  tiie  holder  against 
any  penalty  denounced  by  a  stale  lav  for  neglecting  to  obtain  a 
license  under  its  authority.  And  a  license  to  pilot  boats  on  the 
Ohio  river,  between  two  points  embracing  the  falls  of  Ohio,  am- 
thorites  the  bolder  to  {dlot  boats  orer  Ibe  falls. 

3.  A  license,  under  the  aet  of  congress  of  &d  March,  1837,  from  tfie 
gOTemor  of  Indiana,  to  filot  boats  over  the  iSftlls  of  Ohio,  was  a 
▼alid  license. 

The  facts  of  the  case  are  stated  in  the  opimon  of 
the  court.    Rep. 

G.  W,  Croddock  for  appellant*^ 

The  appellant  had  two  valid  defences  to  this  pro- 
ceeding. 

1.  He  exhibited  a  commiBsion  from  J.  A.  Wright^ 
]ate  governor  of  Indiana,  a  state  bordering  on  the 
Ohio,  i^pointing  him  a  pilot  at  the  falls  of  the  river 
Ohio,  for  the  term  of  one  year  from  the  28th  Aprifi 
1853,  which  is  valid  under  the  aet  of  congress  of  2d 
March,  1837.  By  that  act  it  is  made  ''lawful  for  the 
.  master  of  any  vessel  coming  in  or  going  out  of  any 
port  situated  upon  waters  which  are  the  boundary 
between  two  states,  to  employ  any  pilot  duly  licens- 
ed or  authorized  by  the  laws  of  either  of  the  states 
bordering  on  the  said  waters,  to  pilot  said  vessel  to  or 
from  said  port,  any  law,  custom  or  usage  to  the  con- 
trary notwithstanding."  This  was  a  valid  authority 
to  Dryden  to  pilot  boats  over  the  falls  of  Ohio. 
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2 .  The  act  of  congrefls  of  the  SOfch  of  August,  18«,  Dktdw 
authorized  the  appointment  of  inspectors  to  license  Cou^m. 
pilots  and  engineers  in  certain  districts.  Louisville 
is  in  one  of  these  districts.  The  defendant  had  a 
license  from  these  inspectors  to  pilot  boats  on  the 
Ohio  between  Cincinnati  and  New  Albany,  embrac- 
ing the  falhi  of  the  Ohio.  This  was  also  a  valid  an- 
tbority  to  the  appellant  to  pilot  the  steamboat  Buck- 
eye over  the  fsdls. 

The  power  of  the  state  to  provide  rules  and  reg^ 
ulations  of  commerce  on  her  own  borders  until  con- 
gress legislate  upon  the  subject,  is  not  questioned ; 
but  when  congress  does  legislate  upon  the  subject, 
the  power  of  the  state  ceases,  as  the  constitution 
of  the  United  States,  {art.  1,  sec.  8,)  gives  the  "pow- 
er to  congress  to  regulate  commerce  with  foreign 
nations,  and  between  the  states,  and  with  the  Indian 
tribes."  {CodUy  vs.  The  Board  of  Wardens  of  the 
Port  of  Philadelphia,  12  Rowardy  229.) 

Dryden  had  valid  authority  to  pilot  boats  through 
the  falls,  and  the  judgment  should  be  reversed. 

/.  Harlan,  Attorney  Greneral,  for  Commonwealth — 

This  case  was  continued  at  the  last  term  for  the 
purpose  of  hearing  an  oral  argument  from  Mr.  Crad- 
dock. 

The  proceeding  is  in  the  name  of  the  Common- 
wealth, but  in  fact  for  the  benefit  of  the  city  of  Lou- 
isville. 1  have  not  felt  it  my  duty  to  investigate  the 
relative  powers  of  the  state  of  Indiana  and  the  state 
of  Kentucky  to  commission  pilots  to  take  charge  of 
boats  passing  over  the  falls  of  Ohio  river.  This  in- 
vestigation would  also  embrace  the  question,  what 
effect  a  commission  from  officers  appointed  under 
the  act  of  congress  regulating  the  navigation  of  the 
Ohio,  and  other  large  rivers  upon  which  steamboats 
ply,  will  have  in  the  consideration  of  this  case. 

Not  having  seen  a  brief  on  the  part  of  the  plaintiff 
in  error,  and  not  knowing  the  grounds  upon  which  his 
counsel  will  rely  for  a  reversal  of  the  judgment,  I 
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decline  at  present  entering  into  a  discnssion  of  any 
question  which  the  record  may  present,  except  to  re- 
mark— 

1 .  That  the  judgment  of  the  court  below  will  be 
presumed  to  be  right  until  the  contrary  is  shown. 

2.  That  the  line  of  Kentucky  extends  to  low  wa- 
ter mark  on  the  north  side  of  the  Ohio  river — and 
the  state  of  Indiana  possesses  no  power  to  conunis- 
sion  officers  whose  official  duties  will  necessarily 
have  to  be  executed  outside  of  her  territorial  limits. 

Judge  Simpson  delivered  the  opinion  of  the  Ck>urt. 

A  judgment  was  rendered  against  the  appellant,  in 
the  city  court  of  Louisville,  for  twenty-five  dollars,  as  a 
fine  for  piloting  the  steamboat  "Buckeye"  over  the 
falls  of  the  Ohio  river,  without  having  been  first 
elected  and  qualified  by  the  general  council  of  the 
city  of  Louisville,  as  a  falls  pilot ;  and  he  has  ap- 
pealed from  that  judgment. 

It  appeared  on  the  trial  that  the  appellant  resided 
in  Jefiersonville,  Indiana,  and  was  there  employed  to 
navigate  the  steamboat  Buckeye,  as  pilot,  over  the 
falls  of  the  Ohio  river ;  that  he  took  charge  of  said 
steamboat  at  the  wharf  of  Louisville,  above  the 
falls,  and  in  the  character  of  pilot,  not  being  either 
the  master  or  owner  of  the  boat,  navigated  and  steer- 
ed her  over  the  falls  in  the  Ohio  river,  and  rounded 
to  at  Portland  wharf,  which  is  within  the  city  limits 
below  the  falls.  As  his  authority  for  acting  as  pilot, 
he  read  in  evidence  a  certificate  from  the  inspectors 
who  had  been  appointed  under  an  act  of  congress, 
approved  August  30th,  1852,  for  the  district  of  Lou- 
isville, to  the  efiect  that  they  had  examined  him 
touching  his  qualifications  as  a  pilot  of  steamboats, 
and  having  found  him  to  be  a  suitable  and  safe  per- 
son to  be  entrusted  with  the  powers  and  duties  of  a  pi- 
lot of  steamboats,  had  licensed  him  to  act  as  such,  for 
one  year,  on  the  Ohio  river,  from  Cincinnati  to  New 
Albany,  Indiana.  He  also  read  in  evidence  a  certifi- 
cate of  one  of  the  inspectors,  that  he  had  taken  an 
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oath  before  him,  that  he  would  faithfally  discharge  Dktdui 
the  duties  of  his  office  as  required  of  him  by  the  Com'th. 
aforesaid  act  of  congress.  — — __ 

The  act  chartering  the  city  of  Louisville,  approved 
March  24th,  1851,  contains  a  provision,  ^that  any 
person  piloting  boats  or  rafts  over  the  falls  of  Ohio, 
who  is  not  elected  and  qualified  as  a  falls  pilot  under 
this  charter,  shall  be  fined  for  so  doing  a  sum  of  not 
less  than  twenty  dollars,  nor  more  than  fifty  dollars, 
to  be  recovered  in  the  city  court  of  Louisville.  But 
it  is  promded,  that  nothing  herein  shall  be  construed 
so  as  to  in*event  masters  or  owners  from  taking  their 
own  boats  or  rafts  over  the  said  falls  without  a  falls 
pUot." 

The  act  of  congress  which  was  approved  August 
80th,  1852,  provides  for  the  appointment  of  two  in- 
spectors within  the  respective  districts  therein  enu- 
merated, Louisville  being  one  of  them. 

It  authorizes  such  inspectors  to  license  and  classify 
all  engineers  and  pilots  of  steamers  carrying  passen- 
gers. 

It  provides  that  when  any  person  claiming  to  be 
a  skillftil  pilot  for  any  such  vessel  shall  ofier  himself 
for  a  license,  the  inspectors  shall  make  diligent  inqui- 
ry as  to  his  character  and  merits,  and  if  satisfied  that 
he  possesses  the  requisite  skill,  and  is  trustworthy 
and  faithftil,  they  shall  give  him  a  certificate  to  that 
effect,  licensing  him,  for  one  year,  to  be  a  pilot  of  ' 

any  such  vessels  within  the  limits  prescribed  in  the 
certificate. 

It  declares  it  to  be  unlawful  for  any  person  to  serve 
as  pilot  on  any  such  vessel,  who  is  not  licensed  by 
the  inspectors,  and  that  any  one  so  offending  shall 
forfeit  one  hundred  doUars  for  each  offence. 

It  was  during  the  existence  of  the  license  which 
the  appellant  had  obtained  firom  the  inspectors,  that 
he  acted  as  pilot  in  navigating  the  steamer  Buckeye 
over  the  falk ;  and  the  question  to  be  decided  is,  was 
it  his  duty,  in  addition  thereto,  to  have  been  elected  . 
and  qualified  as  a  falls  pilot,  by  the  general  council 
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DwrnBf        ^f  th^  ^ty  of  Loaisville,  belbre  he  wma  Jegafly  ao- 

CoM'TH.       tborized  to  act  m  that  capacity? 

By  the  constitution  of  the  United  States,  in  the 

1.  CoDgreaa  third  clauae  of  the  eighth  section  of  the  find  article, 
hfiy   "power  to 
regolate    com-  it  is  provided  that  "the  eongrees  shall  have  power  to 

ein!' nii!u^!^a  regulate  commerce  with  foreign  aatiou,  and  wtimaog 
among  the  seT-  the  several  states,  and  with  the  Indian  tribes." 
wUh  Uie  Indian  T^^^  settled  doctrine  seems  to  be,  that  the  power 
?*•«  8  ^Tbe  ^  '^g'l'ft*©  commerce  indades  the  regulation  of  nav- 
u>pointment  of  igation.  As  pilots  are  essential  to  the  safely  of  nav- 
utira^f  ^'  igation,  it  would  seem  to  result  as  n  necessary  eon- 
^^R^fiS)  •®^'®'**®>  ^**  ^^^  appoinfanent,  the  regmlation  of 
but  the  BUtes  their  qualifications,  responsibilities  and  powen, 
upon  i*/*  roh^  ^^^^^  be  in  effect  regulations  of  navigation,  and 
jeet  where  Con-  consequently  of  oommerce,  within  the  meaning  of 
^^ao.      ^    ^^  clause  of  the  eonstitalion. 

It  was  decided  by  the  supreme  court  of  the  United 
States,  in  the  case  of  Clooley  vs.  The  Board  of  War- 
dens €f  the  Port  ef  PkSad^Ma,  4*e.,  (12  How.  R.,  316,) 
that  congress  has  the  power,  under  the  constitntion, 
to  regulate  the  appointment,  the  powers  and  the  du- 
ties of  pilots,  but  that  until  tins  power  was  exer- 
cised by  eongress,  the  states  might  legislate  upon 
the  sulyeot,  the  mere  grant  of  such  a  power  to  eon- 
gress not  implying  a  prcrfubition  on  the  states  to  ex- 
ercise the  same  power ;  that  it  was  not  die  exietenee 
of  such  a  power,  but  its  exercise  by  oongress,  wideh 
might  be  incompatible  widi  the  exeroise  of  the  same 
power  by  the  states. 

This  decision  being  on  a  question  arising  nnder 
the  constitation  of  the  United  States,  must,  accord- 
ing to  the  decisions  of  this  court,  be  deemed  author- 
itative, and,  as  such,  it  settles  the  doctrine  &at  the 
states  can  only  pass  laws  for  the  regulations  of  piMs 
and  pilotage,  in  the  absence  of  congressional  legisla- 
tion on  the  subject,  which  may  be  iacooipatiUe  widi 
such  state  regulations. 

If,  when  the  act  chartering  the  city  of  Lonisville 
was  passed,  congress  had  not  then  enacted  any  law 
regulating  the  mode  in  which  pilots  sbsnld  be  li- 
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een^ed  or  appointed,  or  prescribing  their  datiea,  hav-  toraw 
ing  since  legislated  upon  the  subject,  the  inquiry  Com'tk. 
arises,  are  the  regulations  prescribed  in  that  legisla- 
tion  in  relation  to  the  powers  of  pilots  who  have 
been  licensed  by  the  inspectors,  inconsistent  with  the 
right  claimed  by  the  city  of  Louisville  to  require 
such  pilots  also  to  be  elected  and  qualified  by  the 
general  council? 

As  the  selection  and  qualifieatioii  of  persons  to  hqI 
as  pilots  in  navigating  the  falls,  seemed  to  be  essen- 
tially local,  adopted  as  a  measure  of  precaution  and 
safety  for  the  preservation  of  vessels  and  the  lives  of 
passengers  within  die  limits  of  the  state,  it  was  sup- 
posed, before  the  sutQect  had  been  duly  considered, 
that  the  act  of  congress  might  be  regarded  as  refer- 
ring to  a  .  different  class  of  pilots,  embracing  those 
only  who  were  employed  as  regular  pilots  on  eiteam- 
boats  in  the  ordinary  course  of  navigation,  and  not 
applying  to  those  whose  duties  depended  upon  the 
local  necessities  which  made  their  appointment  pro- 
per. But  to  sustain  this  view,  it  woiUd  be  indispens- 
ably necessary  to  limit  the  power  and  authority  of 
such  pilots  as  are  appointed  and  licensed  under  the 
act  of  congress,  and  confine  them  to  one  class  of  ob- 
jects ;  when  no  such  restriction  is  imposed,  either  by 
the  act  itself,  or  by  the  terms  in  which  the  authority 
has  been  conferred  under  it. 

The  license  to  the  appellant  authorized  him  to  act  cJL^of  &e 

as  pilot  on  the  Ohio  river  within  certain  prescribed  30th     August, 

limits.     The  authority  conferred  was  general,  it  was  pointingTnspeo- 

not  restricted  to  any  particular  class  of  duties,  but  *J«  .?J  ^^^'^ 

,  -  .  .,  «    1       dlstnctfl,  and  au 

empowered  him  to  act  as  pilot  on  any  part  ot  the  thoriang  them 

river  within  the  limits  specified.  The  act  of  congress  ^ei^^Sd  pftofl', 
evidently  contemplated  that  such  power  should  be  supercedes  any 

I-         J  1.  J        .1.      •      J    -x  X     L     J  8*ate  law  upon 

conferred  upon  him,  and  authons^ed  it  to  be  done. —  the  subject;  and 
He  had  a  right  to  exercise  this  power  independently  ^J^^^J^J^ 
of  any  state  regulation  upon  the  subject.  This  right  is  a  protection 
«ould  not  be  affeeted  or  impaired  by  any  state  pro-  ^^^  i^y  pen- 
hibition.  The  requisition  that  he  must  be  elected  »^*y  denounced 
and  quaufied  by  the  caty  council,  before  he  should  for   neglecting 
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Dbtdbi  have  a  right  to  act  as  a  falls  pilot,  was  a  virtual  pro- 
Com'Vh.  hibition  of  the  exercise  of  that  power  which  he  de- 
(0  obtain  alT  ^vcd  under  the  act  of  congress,  and  as  such  was  in- 
cense under  its  operative  and  void, 
a^li^nse  to  pi-  ^^^  ^^   appellant  relied  upon  another  defense 

lot  boats  on  &e   which  would  have  been  equally  valid,  if  the  act  of 
Ohio  nver,  be-  ^    .  7     i  *  i      w 

tween         two  congress  of  August,  1852,  had  not  been  passed.    He 

mg^Ae  fiSTof  produced  in  evidence  a  commission  from  the  gove^ 

Ohio,  authorizes  nor  of  the  state  of  Indiana,  in  which  state  he  resided, 

lot    over    tSie  appointing  him  a  pilot  at  the  falls  of  the  Ohio  river, 

^'^^*  and  authorizing  him  to  act  as  such  for  the  term  of 

four  years. 

By  an  act  of  congress,  approved  the  2d  of  March, 

3.  A  license,   1887,  it  was  enacted  ^Hhat  it  shall  and  may  be  lawful 

under  the  a«t  ctf  foj.  ^^  master  or  commander  of  any  vessel  coming 

March,     1837,  into  or  going  out  of  any  port,  situate  upon  waters 

nor'of  I^tfttai  which  are  the  boundary  between  two  states,  to  em- 

to  pilot  boats  ploy  any  pilot  duly  licensed  or  authorized  by  the 
OTer  the  falls  of   f  ^     .*,  /.    /      .   ^      «  i    i         .i  ., 

Ohio  was  a  val-  laws  of  either  of  the  states  bounded  on  the  eaid  wa- 

idlioense.  ^^^  to  pilot  said  vessel  to  or  from  said  port,  any  law, 

usage  or  custom  to  the  contrary  notwithstanding.'* 

As  by  this  act  of  congress  it  was  made  lawful  for 

the  master  or  commander  of  the  vessel  to  employ  the 

appellant  to  act  as  pilot,  his  acting  in  that  capacity 

could  not,  therefore,  have  been  unlawful,  nor  could  it 

have  subjected  him  to  a  penalty  under  the  laws  of 

this  state.    If  then,  there  be  any  doubt  in  reference 

to  the  power  of  a  person  licensed  as  a  pilot,  by  the 

inspectors,  under  the  act  of  congress  of  August,  1852, 

to  act  as  such,  independently  and  in  exclusion  of  all 

state  regulations  on  the  subject,  there  can  be  no 

doubt,  that  a  person  residing  in  the  state  of  Indiana, 

and  regularly  commissioned  by  the  governor  of  that 

state  to  act  as  a  pilot  at  the  falls  of  the  Ohio  river, 

has,  under  the  act  of  1837,  a  right  to  act  as  such, 

without  any  authority  from  the  state  of  Kentucky. 

This  act  was  passed  by  congress  for  the  very  purpose 

of  preventing  conflicts  between  the  laws  of  difllerent 

states  with  respect  to  the  employment  of  pilots,  and 

fully  embraces  the  case  under  consideration. 
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Wherefore,  the  jadgment  is  reversed,  and  canse  re-         ^^o* 

manded  for  a  new  trial,  and  farther  proceedings  in  Wumi,  kc. 
conformity  with  this  opinion. 


Pryor  vs.  White  &c.  Case  33. 

APPEAL    FROM    KBNTOK   CIRCUIT.  PeT.Eo. 

1.  To  secure  the  benefit  of  the  Ilea  law  of  CoTington,  in  behalf  of 
mechanics,  materials,  men,  ke.,  the  suit  must  be  instituted  within 
one  year  from  the  completion  of  the  work,  or  furnishing  the  ma- 
terials. 

d.  If  the  party,  by  contract,  postpone  the  payment  for  the  work  or  ma- 
terials, or  part  thereof,  beyond  the  period  of  one  year,  the  lien  is 
lost,  so  flftr  as  the  payment  cannot  be  demanded  within  the  year. 

The  facts  of  the  case  are  fally  stated  in  the  opin- 
ion of  the  court. — Rep. 

Wm.  B.  Kinkead  for  appellant — 

The  only  question  presented  for  the  decision  of 
this  court  is— niid  the  circuit  court  err  in  deciding 
that  so  far  as  the  payments  for  work,  &c.,  ha^  been 
postponed,  by  contract,  beyond  the  period  of  one 
year,  the  lien  was  waived  or  lost  to  appellant. 

This  question  for  decision  arises  under  the  act  of 
the  legislature  of  1834,  {Sess.  ilcto,684,)  in  reference 
to  Newport,  and  a  subsequent  act,  by  which  its  pro- 
visions were  extended  to  Covington.  The  first  sec- 
tion gives  the  lien  without  restriction  or  limitation. 
The  second  section  gives  a  remedy  to  enforce  the  lien 
by  filing  a  bill  within  one  year  from  the  completion 
of  the  work,  &c.,  and  another  section  provides  that 
taking  security  defeats  the  lien. 

The  suit  was  brought  in  this  case  within  the  year 
claiming  judgment  for  all  the  notes  then  due,  and  as- 
serting a  lien  for  such  as  were  not  due. 
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Prvob  It  is  denied  that  by  extending  the  day  of  payment 

WHmi  fto.     beyond  the  end   of  one  year,  that  the  lien  is  lost. 
""  '  The  object  of  the  law  in  requiring  the  bill  to  be  filed 

within  the  year,  was  that  others  might  be  apprised 
of  the  existence  of  the  lien,  and  of  the  intention  to 
assert  it,  that^an  innocent  purchaser  may  not  be  en* 
snared ;  and  placing  it  out  of  the  power  of  the 
debtor  to  sell  the  property  and  evade  the  lien. 

The  legislature  gave  the  lien  to  secure  the  laborer 
in  his  just  rewards,  but  public  policy  required  that  it 
should  be  speedily  asserted,  hence  the  requisition  to 
sue  within  one  year.  In  some  instances  it  is  required 
that  notices  be  filed,  &c.  The  commencement  of 
suit  is  sufficient  for  that  purpose.  We  ask  a  re* 
versal. 

Bruce  Porter  for  appellees — 

The  right  to  enforce  the  lien  claimed  by  the  appel* 
lant,  is,  by  the  peculiar  phraseology  of  the  statute, 
confined  to  cases  where  the  right  exists  to  claim  and 
enforce  payment  within  the  year  from  the  completion 
of  the  work  or  furnishing  the  materials. 

If  the  mechanic,  by  agreement  with  the  owner  of 
the  property,  places  himself  in  a  condition  not  to  de** 
mand  payment  within  the  year,  and  thereby  place  it 
out  of  his  power  to  sue  within  the  year,  his  lien  is 
gone.  In  this  case  the  appellant,  by  taking  notes  at 
twelve,  eighteen,  and  twenty-four  months,  executed 
after  the  work  done,  and  more  than  a  year  after  the 
completion  of  the  work,  has  lost  his  right  to  assort 
any  lien  upon  the  property  to  that  extent. 

The  statute  provides  that  taking  security  is  a  for* 
feiture  of  the  lien,  and  shows  an  intention  to  waive 
the  lien  and  rely  upon  the  security  taken.  (11  £. 
Mmrocy  337.)  Taking  notes  in  this  case,  payable 
beyond  the  year,  shows  incontestable  evidence  of  in* 
tention  not  to  look  to  the  lien  for  payment. 

There  is  no  ground  to  suppose  that  the  legislature 
intended  to  authorize  a  suit  to  save  a  lien,  and  there- 
by make  the  court  of  chancery  as  substitute  for  the 
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reccMrder's  office  to  publish  liens..  The  bill  provides  Pik^^m 
that  the  bill  to  enforce  the  liens  shall  be  filed  within  the  WtoiTsi  kc. 
yewTf  not  to  be  filed  to  give  notice  of  the  claim  of  lien. 
No  bill  can  be  filed  to  enfiHroe  a  lien  or  collect  money 
not  due.  The  bill  whieh  claims  that  which  the  chan- 
cellor had  no  right  to  give  w€m  properly  dismissed. 
He  could  not  direct  the  continuance  of  a  bill,  which 
the  plaintifi*  had  shown  no  right  to  file.  Filing  a  bill 
to  enforce  an  immature  obligation,  is  not  sanctioned 
by  principle  or  precedent. 

The  purpose  of  the  legislature  was  to  give  the  lien 
for  one  year  and  no  longer,  and  this  court  cannot,  by 
constraciion,  extend  the  protection  for  a  longer  pe- 
riod. 

Jodge  Simmon  delivered  the  opinion  of  the  Court.  February  1. 

This  actioD  was  brought  in  the  Kenton  circuit 
court  to  enforce  a  mechanics'  lien,  for  materials  fur- 
nished and  work  done  in  building  a  dwelling  house 
for  the  defendant  White.  For  the  balance  due  to 
the  plaintifi*  on  this  account,  the  defendant,  after  the 
completion  of  the  work,  executed  to  him  four  notes, 
one  due  in  six  months,  one  in  twelve  months,  one  in 
eighteen  months,  and  the  other  in  twenty-four  months 
firom  the  time  of  their  execution,  each  note  being  for 
the  same  amount. 

The  act  of  the  legislature,  under  which  the  lien  is  1.  To  secure 
claimed,  after  giving  to  certain  persons  performing  ^  Uen^kiw  of 
labor  or  furnishing  materials,  a  lien  to  the  extent  of  P®^/**^^  ^ 
the  labor  done  and  the  materials  furnished,  provides,  chanics,  materi- 
that  any  person  having  a  lien  under  the  act,  may  en-  ^esvAimt^te 
Jbrce  the  same  by  filing  a  bill  in  the  circuit  court,  at  instituted  with- 
any  time  within  one  year  from  the  completion  of  the  Jbe'^completion 
ivork  or  furnishing  the  materials.  ftL^shi^^^^the 

The  question  that  arises  in  this  case  is,  did  the  materialt. 
plaintifiT  by  extending  the  credit  beyond  the  time  al- 
lowed by  the  act  for  the  enforcement  of  the  lien, 
iKraive  the  lien  with  respect  to  the  payments  thus 
postponed,  or  did  the  lien  still  exist,  provided  he 
commenced  his  action  within  the  year  ? 
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PRTom  It  was  obviously  the  intention  of  the  legislatare  to 

Writs,  &o.  limit  the  duration  of  the  lien,  and  to  require  its  as- 
sertion  by  suit  within  the  time  presoribed.  If  no  suit 
be  brought  within  the  year,  the  lien  given  by  the 
statute  is  lost,  there  being  no  other  mode  allowed  for 
its  enforcement.  The  necessary  consequence  would 
seem  to  be,  that  if  a  party  places  himself  in  a  posi- 
tion which  renders  him  unable  to  bring  a  suit  to  en- 
force the  lien,  within  the  time  limited,  he  thereby 
virtually  waives  it,  having  deprived  himself  by  his 
own  voluntary  act,  of  the  right  to  enforce  it. 

No  action  can  be  brought  for  the  enforcement  of  a 
lien,  before  the  debt  becomes  due,  the  payment  of 
which  it  is  designed  to  secure.     An  action  may  be 
previously  brought  to  prevent  a  destruction  or  re- 
moval of  the  property  to  which  the  lien  attaches, 
that  might  endanger  the  sufficiency  of  the  security ; 
but  an  action  for  the  sole  purpose  of  enforcing  a  lien 
cannot  be  maintained  until  the  debt  falls  due. 
The  plaintiff  brought  this  action   within  a  year 
tr,  by  imtraotl  ^^^^  ^^^  ^^^  ^^  ^^e  completion  of  the  work.    But 
postpooe      Ae  as  only  one  of  the  notes  fell  due  within  the  year,  the 
work  or  materl-  lien  could  only  be  enforced  to  that  extent.    The 
^' beJ^d^Se  bringing  of  the  suit  could  not  save  the  lien  so  far  as 
period  of  one  the  other  notes  were  concerned,  because  no  action 
^Bt[  80  fi?  u  could  be  maintained  upon  them  until  they  became 
•**«    i^5™d^!  ^^®  >  ^^^  ^^^^»  because  the  plaintiff  had,  by  agreeing 
mtnded  within  to  postpone  their  payment  to  a  period  that  rendered 
the  year.  ^^^  enforcement  of  Ae  lien  with  respect  to  them,  im- 

practicable; in  effect  waived  the  lien  conferred  upon 
him  by  the  act,  which  he  could  not  receive  by  claim- 
ing the  benefit  of  it,  in  an  action  which  he  could  only 
legally  institute  or  maintain  within  the  year,  for  the 
instalment  which  was  payable  within  that  period  of 
time. 
Wherefore,  the  judgment  is  affirmed. 


Digitized  by 


Google 


WINTER  TERM,  1855,  600 

ROBlliSO«> 

Com'th. 


Robinson  vs.  Commonwealth.  CMe*34. 

APPEAL   FEOM    ADAIR  CIllCUIT.  0«D.  P«T. 

1.  In  an  Indictment  under  the  first  section  of  the  seTenteenth  article  of 
the  Revised  Statates,  for  shooting  at  another,  (page  364,)  it  is  sot 
necessary  to  aver  that  the  shooting  was  done  maliciously,  and  it 
was  not  error  in  the  court  to  refuse  an  instruction  to  the  jury,  that 
to  authorize  a  conviction,  they  should  believe  from  the  evidence 
that  it  was  done  with  malice  aforethought. 

3.  The  indictment  charged  a  shooting  with  the  intent  to  kill  and  ifmr- 
der.  The  jury  found  the  defendant  guilty  of  shooting  with  the 
intent  to  Icill  or  wound  him;  both  of  the  offenses  being  equally 
penal  offenses,  and  the  charge  of  intent  to  kill  and  murder  being 
the  higher  offensp,  includes  that  of  an  intent  to  kill  or  wound. 
(Crim,  Code,  Se4!.  258,  and  Sec,  259.)  The  Code  makes  all  inju- 
ries by  assaulting,  but  degrees  of  the  same  offense,  and  to  assault 
with  intent  to  wound  is  a  degree  of  the  offense  of  assaulting  with 
the  intent  to  kill.  The  finding  of  the  jury  was  therefore  good  and 
authorized  a  judgment. 

3.  The  court  can  only  reverse  a  judgment  in  a  criminal  case,  for  errors 
apparent  on  the  record.    (Crtm.  Code^  See,  348.) 

The  facts  of  the  case  are  stated  in  the  opinion  of 
the  court. — Rep, 

Thos.  E,  Bramblette^  for  appellant — 

The  counsel  for  the  appellant  asked  the  circuit 
court  to  modify  the  instruction  asked  for  by  the  pros- 
ecution, to  the  effect  that  unless  they  believed  from 
the  evidence,  that  the  shooting  was  done  with  malice 
aforethought  or  of  premeditation,  &c.,  and  if  done 
in  the  heat  of  passion  in  an  affray,  or  under  such 
circumstances  as  would  have  amounted  to  man- 
slaughter only,  if  death  had  ensued,  they  should  ac- 
quit the  prisoner.  The  court  refused  so  to  modify  the 
instruction,  and  exceptions  were  taken  upon  the  re- 
cord. After  verdict  against  the  appellant,  a  motion 
in  arrest  of  judgment  and  a  new  trial  was  made  and 
overruled,  and  the  appellant  has  brought  the  casle  to 
this  court. 

VOL.  xvx.         39 
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Robinson  i .  Was   the  instruction  erroneous,  and  should  the 

Gok'tH.        court  have  modified  it  as  suggested  ? 

It  is  insisted  that  the  instruction  as  given  was  er- 
roneous, and  for  the  following  reasons  :  Ist.  The  in- 
struction authorized  the  jury  to  find  the  defendant 
guilty  of  an  offense  not  charged  in  the  indictment, 
and  not  an  ofiense  of  lower  degree,  which  would  be 
included  in  the  dfiense  eharged.  The  indictment 
charges  ^  malicious  shooting,  with  the  intent  to  kitt 
and  murder.  It  is  specific  as  to  the  intent^  and  does 
not  charge  any  intent  to  wcmtd^  but  to  kSl  and  murder. 
The  allegation  6i  intent  is  tnaterial;  Without  an  in- 
tent to  kiU  or  wound  J  no  offense  within  the  statute 
could  be  committed.  And  although  Uie  intent  to  kill 
or  w^und  knight  both  be  alleged  in  an  indietment, 
under  out  present  system,  yet  when  the  Oomtnon- 
wealth,  in  presenting  the  accusation  undertakes  to 
specify  the  one  intenty  and  thus  notified  the  aeeused 
of  the  nature  of  the  charge,  as  required  by  the  con- 
stitution, it  would  be  a  violation  of  the  right  secured 
by  that  instrument  to  permit  a  conviction  for  another 
intention,  though  equally  penal,  yet  not  alledged. 
The  258th  section  does  not  embrace  the  ease.  That 
section  provides,  that  the  accused  may  be  found  guil* 
ty  of  any  ofiense  included  in  the  charge  in  the  indict- 
ment, not  higher  than  that  charged.  Such  is  its  pur- 
port. The  ofiTense  here  presented  is  not  a  diSefent 
degree  of  the  same,  but  two  intentions^  each  falGivinit 
the  same  penalty  attached ;  ifhe  intent  to  kill  and  the 
itltent  to  wound,  each  penal  to  the  same  ezteht,  but 
^re  each  specific  offenses  under  the  statute,  and  not 
a  diffei'ent  degree  of  the  same  ofi*ense  ;  hot*  does  the 
one  intent  in  elude  the  other.  The  Commonwealth 
charged  this  intention  to  kill  as  that  to  be  relied  on  for 
convietion.  The  instruction  and  verdict  ^ould  con* 
tbfth  td  the  chargie  in  the  indictment. 

Th^  ctAttrt  erred  in  leaving  it  to  the  jtiry  to  decide 
^dt  was  hn  unlawful  shooting.  The  t^hnb  Used  in 
the  instruction  are  the  same  as  used  in  the  statc^te, 
yet  they  are  too  general  and  indefinite  for  the  oon* 


Digitized  by 


Google 


WINTER  TERM,  1855.  611 

struction  of  a  jury.     The  jury  should  have  been  told        Romwoii 
more  definitely    what  was  an   unlawful  shooting,        Com'tb. 
either  that  it  was  a  malicious  shooting,  or  a  shooting   " 
not  in  self-defense,  and  would  have  been  murder  if 
death  had  ensued. 

2.  The  court  should  have  modified  the  instruction. 
The  first  clause  of  the  section  of  law  under  which 
this  proceeding  was  instituted,  prescribes  as  punish- 
ment for  wounding  in  a  sudden  heat  and  passion,  or 
in  an  afiray,  and  not  in  self-defense,  &c.     And  in  tha 
latter  clause  of  the  section  prescribing  a  punishment 
for  shooting  at,  without  inflicting  a  wound,  an  entirely 
difierent  phraseology  is  used.    The  first  part  of  the 
section  presents  a  case,  where,  if  death  ensues,  the 
ofiense  would  be  manslaughter ;  but  the  latter  part 
makes  shooting  with  the  intent  to  kitt  or  nxmnd^  with- 
out the  infliction  of  any  wound,  of  equal  criminality 
with  the  wounding  of  the  first  character,  in  the  first 
part  of  the  section.     It  could  not  have  been  the  in* 
tent  of  the  revisers  to  make  the  intent  to  kill  or 
wound  as  penal  as  the  actual  wounding,  done  with 
a  similar  intent;  if  so,  they  would  have  employed  the 
words — ^^'shoot  at  without  inflicting  a  wound'' — im- 
mediately  after  the   words  "shoot  and  wound,"  in 
the  first  part  of  the  section. 

By  the  Revised  Statutes,  {p€ige  251,)  it  is  made 
felony  and  punished  by  confinement  in  the  peniten- 
tiary, to  ^^wUfiilly  and  maliciously  shoot  and  wound  ttntk 
the  inlent  to  kill. ;"  and  evidently  the  intention  of  the 
revisers  was  to  make  shooting  a/,  without  wounding  high- 
ly penal,  when  intentionally  done ;  or  in  other  words, 
willfully  and  maliciously  shooting  with  the  Intent  to 
kill,  under  such  circumstances  as  would  be  murder  if 
death  ensued,  or  felony,  if  a  wounding  only  had  taken 
place.  The  intent  contemplated  by  the  statute  is  « 
murderous  intent.  The  words  used  import  that  there 
mast  be  forethought^  premeditation — ^reasoning  in  the 
act.  Intent^  according  to  Webster,  (see  large  edition^ 
means  "a  stretching  of  the  mind  toward  an  object— 
a  purpose,  a  design."    It  mast  therefore  be  equivalent 
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Robinson  to  the  Words  "willful  and  malicious."  "Intent"  ini- 
Com'th.  plies  a  purpose — a  design — an  effort  of  the  mind— 
an  exercise  of  the  reason — the  fixing  of  a  purpose } 
and  therefore  an  intent  to  kiU  is  synonymous  with  in- 
tent  to  murder.  An  act  of  killing  or  wounding  in 
sudden  heat  and  passion,  is  committed  in  furor  brevis, 
not  with  intention,  not  with  reasoning. 

Intentionally  and  maliciously  import  about  the  same 
thing  in  the  commission  of  crime.  Killing  may  be 
excusable,  or  it  may  be  murder  or  manslaughter. 
Killing  in  the  heat  of  passion,  upon  sufficient  provo- 
cation, is  manslaughter — with  malice  aforethought 
it  is  murder,  and  intent  to  kill  is  equivalent  to  an  in- 
tent to  murder,  and  has  been  so  held.  {See  WkarUnCs 
Crim.  Lawy  467,)  where  this  language  is  used :  "An 
indictment  which  charges  the  accused  with  an  as- 
sault and  battery  upon  a  eertain  slave,  with  the  in- 
tent to  commit  manslaughter,  cannot  be  construed 
into  an  indictment  for  an  assault  with  intent  to  kill,*' 
which  is  understood  and  has  been  held  "an  intent  to 
commit  murder."  Authority  cited  for  the  text,  Brad- 
ley vs,  the  State,  W,  T.  ^  AT,  618. 

The  question  was  whether  an  intention  to  commit 
manslaughter  was  an  intention  to  kill,  in  the  mean- 
ing of  the  statute.  It  was  held  not  to  be,  for  the 
reason  that  an  intent  to  kill  is  understood  to  be  an  in- 
tent to  commit  murder.  In  other  words,  a  man  can- 
not have  an  intent  to  commit  manslaughter,  becaose 
an  intent  to  take  life  implies  purpose,  design,  fore- 
thought, reflection,  and  hence  malicious  and  would  be 
murder. 

On  same  page  {Wharton's  Am.  Crim.  Law,  467.) 
it  is  said  in  a  case  upon  "an  indictment  for  felo- 
niously assaulting  and  beating  loith  the  intent  to  dis- 
figure,  stronger  circumstances  of  malice  aforethought 
must  be  proved,  then  on  an  indictment  for  murder  it 
seems  express  proof  of  an  intent  to  disfigure  must 
be  made."  It  is  said,  however,  in  Wright  vs.  the 
State,  9  Yerger,  S42,  that  "when  the  stabbing  is  prov- 
ed, the  law  presumes  the  existence  of  malice ;  to  re- 
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but  which,  the  proof,  either  on  the  part  of  the  State,  RoBiNaow 
or  of  the  prisoner,  must  demonstrate  the  fact,  that  ...  Com'th. 
the  stabbing  was  under  such  circumstances  as  would, 
had  death  ensued  therefrom,  have  mitigated  the  of- 
fense from  murder  to  manslaughter  or  excusable  ho* 
micide,  or  ieflt  it  doubtful  whether  it  was  not  so 
done." 

The  deduction  from  the  authorities,  is,  that  the 
words  intent  to  kill  or  wound,  in  the  statute,  import 
a  killing  which  would  be  murder ^  or  a  wounding  which 
would  hef^oniaus,  and  if  such  be  the  correct  view  of 
the  question,  the  circuit  court  erred  in  refusing  to 
modify  the  instruction  as  asked  by  defendant's  coun- 
sel, and  did  not  give  the  whole  law  of  the  case  to 
the  jury. 

The  jury,  by  the  instruction  as  given  were  limited 
to  the  finding  of  the  statutory  penalty,  and  the  dis- 
cretion of  the  jury  is  taken  away,  and  it  confined 
to  the  statutory  penalty. 

Jos,  Harlan,  attorney  general,  for  appellee — 

Robinson  was  prosecuted  for  unlawfully  and  mali- 
ciously shooting  at  one  Lee  Coomer  with  intent  to 
kill  and  murder  him,  with  a  gun  and  leaden  balls  and 
powder,  without  inflicting  a  wound. 

The  jury  returned  the  following  verdict :  "Wc  of 
the  jury,  find  the  defendant  guilty  of  unlawfully 
shooting  at  one  Lee  Coomer,  with  intent  to  kill  or 
wound  him;  and  for  his  said  ofiTense  that  he  make 
his  fine  to  the  Commonwealth  of  Kentucky,  by  the 
payment  of  one  cent,  and  that  he  be  imprisoned  in 
the  county  jail  for  six  months." 

A  motion  for  a  new  trial  was  mad«  and  overruled 
by  the  court,  and  judgment  rendered  in  conformity  to 
the  verdict,  and  the  defendant  has  appealed  to  this 
court. 

The  defendant  was  prosecuted  under  the  following 
statute : 

"If  any  person  unlawfully  shoot  at  another,  with 
intent  to  kill  or  wound  such  person,  without  inflicting 
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RawNsoK       a  wound,  he  shall  be  fined  not  exceeding  five  bim- 

Cometh.        dred  dollars,  and   imprisoned  not  less  than   six  nor 

^^  '   more  than  twelve  months."     {Rev.  StaL,2My  Sec.  !•) 

If  there  should  be  any  doubt  whether  the  statute 
above  quoted  is  applicable  to  the  charge  in  the  in- 
dictment, section  258  of  the  Criminal  Code  applies. 
It  provides  that  a  defendant  may  be  found  guilty  of 
any  degree  of  ofiTense  not  higher  than  that  charged  in 
the  indictment,  and  may  be  found  guilty  of  any  ofiense 
included  in  that  charged  in  the  indictment. 

The  court,  at  the  instance  of  the  commonwealth's 
attorney,  instructed  the  jury  that  if  they  believed 
from  the  evidence,  beyond  the  influence  of  a  reason- 
able doubt,  that  the  defendant  unlawfully  shot  at  Lee 
Coomer,  with  a  gun  loaded  with  powder  and  ball, 
with  intent  to  kill  and  wound  said  Coomer,  without 
inflicting  a  wound,  ihey  ought  to  find  the  defendant 
guilty,  and  assess  his  fine  at  not  more  than  five  hun- 
dred dollars,  and  imprisonment  not  less  than  six,  nor 
more  than  twelve  months. 

The  counsel  for  deibadant  asked  lor  a  modification 
to  the  efiect,  that  unless  the  shooting  was  done  of 
malice  aforethought,  or  upon  premeditation,  Scc.y  and 
if  dottB  in  sadden  heat  and  passion  in  an  afiray,  or 
under  such  circumstances  as  would  have  amounted 
to  manslaughter,  if  death  had  ensued,  tbey  should 
aequit  the  {Hrisoner. 

The  court  overruled  the  motion,  and  this  presents 
the  princ^)al,  perha|>s,  the  only  question  for  the  de- 
cision of  this  ooart. 

The  statute  under  which  this  indictment  was  found 
cannot  be  found  in  the  old  statutes.  It  was  borrowed 
from  the  Virginia  revision.  The  word  ^'maliciously'* 
is  introduced  into  the  indictment  unnecessarily,  but 
it  tloes  not  vitiate  it.  It  is  good  without  that  word. 
The  defendant  did,  without  the  authority  of  law, 
shoot  At  Coomer  without  wounding  him.  Such  is  the 
verdict  of  the  jury.  The  modification  asked  by  the 
defendant's  counsel  did  not  apply  to  the  case. 
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The  defeodant  was  not  prosecated  for  a  felony,  but       Rownboh 
for  a  uiisdemeanor.    I  admit  that  in  a  prosecution        Coii*t«. 
for  maliciously  shooting  at  and  vxmndingi  that  no  judg- 
ment  could  be  rendered  against  the  defendant,  unless 
it  would  have  been   murder  if  the  party  had  died. 
3ut  no  such  case  is  presented  in  this  record. 

Jadge  Oreitsbaw  delirered  the  opinion  of  the  Goort.  Feb|ni%i7  1* 

By  the  1st  sec,  of  the  llih  art.  Rev.  Stat.,  p.  264,  it 
is  provided,  that,  ^'If  any  person  unlawfully  shoot  at 
another,  with  intent  to  kill  or  wound  such  person, 
without  inflicting  a  wound,  he  shall  be  fined  not 
exceeding  five  hundred  dollars,  and  imprisoned  not 
less  than  six,  nor  more  than  twelve  months." 

Under  this  provision  an  indictment  was  found,  in 
the  Adair  Circuit  Court,  against  James  J.  Robinson. 
The  indictment  charges  that  the  defendant  "did 
unlawfully  and  maliciously  shoot  at  one  Lee  Coomer, 
with  intent  to  kill  and  murder  him,  (the  said  Lee 
Coomer,)  with  a  gun  and  leaden  balls  and  powder, 
without  inflicting  a  wound  on  him,  (the  said  Lee 
Coomer.'*)  The  defendant  pleaded  "  not  guilty,"  and 
the  jury  sworn  in  the  case,  returned  the  following 
verdict : 

"  We  of  the  jury,  find  the  defendant  guilty  of 
unlawfully  shooting  at  Lee  Coomer,  with  intent 
to  kill  or  wound  him,  and  for  his  said  offence,  that  he 
make  his  fine  to  the  commonwealth  of  Kentucky,  by 
the  payment  of  one  cent,  and  that  he  be  imprisoned 
in  the  county  jail  for  six  months." 

The  court,  at  the  instance  of  the  attorney  for  the 
commonwealth,  instructed  the  jury,  that,  if  they 
believed  from  the  testimony,  beyond  the  influence  of 
a  reasonable  doubt,  that  the  defendant  unlawfully 
shot  at  Lee  Coomer,  &c.,  with  intent  to  kill  or  wound 
him,  without  inflicting  a  wound,  &c.,  they  ought  to 
find  the  defendant  guilty,  &c. 

The  defendant  objected  to  the  instruction  as  given, 
and  moved  the  court  so  to  modify  it  as  to  tell  the 
jury,  that,  unless  the  shooting  was  done  with  malice 


Digitized  by 


Google 


616 


BEN.  MONROE'S  REPORTS. 


Robinson 
Com'th. 


1.  In  an  in- 
dictmant  under 
the  l9t  tecUon 
ofUk  nth  art. 
if  the  Rtmed 
Statutet,  for 
•hooting  at 
another,  pops 
364,  it  is  not 
necessary  to  a- 
Ter  that  the 
shooting  was 
done  malicious- 
l7,and  it  was  not 
error  for  the 
court  to  refuse 
an  instruction 
to  the  jury,  that 
to  authorize  a 
conviction  they 
should  believe 
from  the  evi- 
dence that  it 
was  done  with 
malice  afore- 
thought. 


aforethought,  or  under  such  circumstances  ae  would 
have  amounted  to  murder,  (had  Coomer  been  shot 
and  death  had  ensued,)  they  ought  to  acquit  the  de- 
fendant. This  modification  was  refused  by  the  court, 
and  was  properly  refused,  as  we  think. 

By  the  above  quoted  clause  of  the  Revised  Statutes^ 
it  is  our  opinion  that  the  legislative  intention  is 
manifested  to  suppress  all  unnecessary  and  unlawful 
shootings  at  persons,  with  intent  to  kill  or  wound, 
whether  they  might  be  regarded  as  done  with  malice 
prepense  or  not.  In  a  sudden  quarrel,  and  in  sudden 
heat  and  passion,  one  man  may  shoot  at  another  with 
intent  to  kill  or  wound  him,  not  in  self-defence,  and 
without  any  legal  excuse  or  justification ;  and  the 
shooting  may  be  done  under  such  circumstances  as 
to  evince  malice,  and  show  that  if  the  person  shot  at 
had  been  stricken,  and  death  had  ensued,  the  party 
shooting  might  have  been  held  guilt}  of  murder ;  or, 
the  circumstances  may  be  such  as  to  show  that  if  the 
person  so  shot  at  had  been  stricken,  and  death  had 
ensued,  the  party  shooting  mi^ht  have  been  held 
guilty  of  manslaughter  only.  It  was  the  intention 
of  the  legislature,  as  we  think,  to  punish  any  person 
for  shooting  at  another  unlawfully,  or  without  any 
lawful  excuse  or  justification,  whether  it  may  be  done 
under  circumstances  evincive  of  malice  or  not.  It 
was  unnecessary,  therefore,  to  charge,  as  is  done  in 
this  indictment,  that  the  shooting  was  done  malicious- 
ly ;  and,  as  it  was  unnecessary  to  aver  malice,  it  was 
equally  unnecessary  to  prove  it;  and  hence  the  court 
did  not  err  in  refusing  to  modify  the  instruction  as 
requested  by  the  defendant. 

The  charge  in  the  indictment  is,  that  the  act  was 
done  with  intent  to  ^'kill  and  murder,"  whereas,  the 
language  of  the  statute  is,  '*  with  intent  to  kill  or 
wound.''  The  indictment  would  have  been  suffi- 
cient, had  it  charged  simply  that  the  shooting  was 
done  with  intent  to  kill ;  the  additional  words, ''  and 
murder,"  are  supererogatory,  and  neither  vitiates  the 
indictment,  nor   alters  the  character  of  the  proof 
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necessary  to  sustain  it.  Malice  is  a  necessary  ingre-  Rowhbow 
dient  to  constitute  murder;  but  the  word  "murder,"  Com'th. 
is  not  in  the  statute,  and  properly,  ought  not  to  have 
been  in  the  indictment.  But,  a  specific  offence,  in 
the  very  language  of  the  statute,  had  already  been 
charged,  to«wit :  A  shooting  at  another  with  intent 
to  kill,  and  the  additional  words  were  mere  sur- 
plusage. 

The  jury  found  the  defendant  guilty  of  shooting  at  n,f;7cha!^» 
Coomer  with  intent  to  kill  or  wound  him.  The  shootmg  with 
indictment  does  not  charge  that  the  defendant  shot  andmar^;  the 
at  Coomer  with  intent  to  wound  him,  but  with  intent  J"7  found  the 
to  kill  him  only.  Both  offences  are  equally  punish-  of  shooting  with 
able  by  the  statute,  yet,  it  is,  in  truth,  a  different  or^  JJlJ^Sa^h^^ 
thing  to  shoot  at  another  with  an  intent  to  kill,  and  Bothofrensesbe 
to  shoot  at  him  with  intent  to  wound  him  only.  The  IS^flSnae/,  ^and 
former  offence  is  more  heinous  than  the  latter,  though  J'^Ln^to^n^ 
punishable  by  the  statute  to  the  same  extent  only ;  murder  beinx 
and,  an  assault  with  intent  to  wound,  may  justly  and  f^^^  ^iSn^ 
properly  be  considered  an  offence  in  less  degree  than  ^^.?f  *'^''**?1* 
an  assault  with  intent  to  kill.  And,  the  Criminal  (Crim. Code, Bee- 
Code,  sec,  258,  provides,  that,  upon  an  indictment  for  ^gjl  '^o  Code 
an  offence  consisting  of  different  degrees,  the  defen-  makes  all  ii\ju- 
dant  may  be  found  guilty  of  any  degree  not  higher  ^  butd^^es 
than  that  charged  in  the  indictment,  and  may  be  ^j^^^^^^ 
found  guilty  of  any  offence  included  in  that  charged  sault  with  intent 
in  the  indictment.   And,  section  259  of  the  Code,  makeB  JtegjwT^of  *\he 


the  offences  named  in  each  subdivision  of  that  sec-  offense  of  aa- 
1  r    1  m  '        %  .  «  saultmg      with 

tion,  degrees  ot  the  same  offence  m  the  meaning  of  the    intent    to 
section  258.     The  second   subdivision   includes  all  w'of^ejMy 
injuries  to  the  person  by  maiming,  wounding,  beat-  ▼»«     therefore 
ing,  and  assaulting,  whether  malicious  or  from  sud-  §iorizedajadg- 
den  passion,  or  whether  attended  or  not  with  inten-  ^^^^ 
tion  to  kill.     Now,  in  the  present  case,  an  offence 
upon   the   person   is  charged,  that  of  shooting  at 
another  with  intent  to  kill,  which  was  an  assault 
upon  him  with  that  intent ;  and  the  offence  of  shoot- 
ing at  another  with  intent  to  wound,  is  a  degree  of 
the  same  offence.     All  injuries  by  assaulting,  are,  by 
virtue  of  said  section  259,  made  degrees  of  the  same 
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offense,  and  an  assault  with  intent  to  wound,  is, 
therefore  a  degree  of  the  offence  of  assaulting  with 
intent  to  kill.  And,  under  the  indictment,  the  jury 
might  find  the  defendant  guilty  of  shooting  at  Coomer , 
with  intent  to  wound,  although  the  charge  is,  that 
the  shooting  was  done  with  intent  to  kill.  But  the 
jury  found,  that  it  was  done  with  the  one  intent  or 
the  other,  and  this  they  might  well  do,  as  the  punish- 
ment is  the  same,  whether  the  intent  was  the  one  or 
the  other. 

The  instruction  is  not  altogether  free  from  ol^ec- 
tion,  in  leaving  it  to  the  jury  to  say  whether  the 
shooting  was  unlawful.  But,  as  the  facts  leave  not 
the  slightest  doubt  that  the  shooting  was  done  neither 
in  self-defence,  nor  with  any  legal  excuse  or  justifi- 
cation, it  is  impossible  that  the  instruction  could  have 
prejudiced  the  defendant. 

And,  section  348,  of  the  CodCy  declares  that  a  judg- 
ment shall  only  be  reversed  for  errors  of  law  appa- 
rent on  the  record,  to  the  prejudice  of  the  defen- 
dant. 

Wherefore,  the  judgment  is  affirmed. 


€aM36.  Cheshire  and  Wife  vs.  Pajne,  &e. 

flT.  E^.  APPEAL  FROM  UNION  CIRCUrr. 

1.  To  render  a  die{)e«tion  made  by  the  wife  of  ker  proper^  beiere 
marriage  fraudulent  a^oet  the  husband,  as  against  his  maritsi 
rights,  it  must  be  made  pending  the  treatj  of  marriage,  and  with- 
out his  knowledge. 

8.  If  the  husband  be  apprised,  before  the  marriage,  of  the  dispontion 
by  the  intended  wife  of  her  property,  he  cannot olaim  to  havebeea 
defrauded  by  it — ^if,  notwithstanding  such  knowledge,  be  oonsom* 
mate  the  marriage  contract,  he  cannot  afik^rwards  complain— «s 
such  an  act  on  the  part  of  the  intended  wife  would  be  a  ralid  de- 
fense for  a  refusal  to  oonsiunmate  the  mamage  oontract.  {BdkB 
vs.  M^nfirds  7  Monroe,  89,  ovemUed,) 
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3   The  chancellor  will  not  draw  nice  distinctions  in  regard  to  the  time        GmaiUBK 
at  which  the  information  of  the  conveyance  is  communicated  to  p  ^' 

the  intended  husband— it  is  suiBcient  if  it  be  before  the  marriage    ! 

ceremony  take  place. 

4.  A  parol  promise  to  convey  land  is  not  absolutely  void.  The  prom- 
isee has  the  right  to  have  a  performance  or  a  rescision  at  the 
hands  of  the  chancellor — if  the  promisor  is  willing  to  perform, 
die  promisee  oannoi  haro  a  rescision. 

The  facts  of  the  case  are  stated  in  the  opinion  of 
the  court. — Rep. 

James  Harlan  for  appellant — 

This  suit  in  equity  was  commenced  in  the  year 
1854,  by  John  S.  Cheshire,  and  Ann,  his  wife,  late 
Ann  Payne,  to  set  aside  a  deed  executed  by  said  Ann 
to  her  brother,  William  Payne,  jr.,  upon  the  ground  of 
fraud  on  the  marital  right  of  the  husband. 

The  deed  is  dated  October  15th,  1844,  and  purports 
to  have  been  acknowledged  before  the  clerk  of  the 
county  court  the  day  following.  Ann  Payne  and 
John  S.  Cheshire  were  married  on  the  32d  of  Octo- 
ber, 1844. 

This  suit  was  commenced  in  1854.  The  petition 
alledges  that  the  deed  was  executed  in  consideration 
of  representations  and  promises  made  by  William 
Payne,  sr.,  the  father,  and  William  Payne,  jr.,  the 
brother,  of  said  Ann,  that  if  she  would  execute  the 
conveyance,  her  father  would  convey  to  her  the  farm 
on  which  he  then  resided ;  that  the  conveyance  was 
made  without  the  knowledge  of  the  intended  hus- 
band, but  in  a  subsequent  part  of  the  petition  the 
plaintiffs  say  ;  **John  S.  Cheshire  was  destitute  of  all 
knowledge  or  information  of  it  until  after  he  had  arriv- 
ed at  the  place  fixed  foi  the  wedding,  and  a  few  mo- 
ments only  before  he  was  called  upon  to  take  his 
place  on  the  floor  for  the  ceremony  to  be  performed.** 
Plaintiffs  alledge  a  noncompliance  by  the  father  and 
son  of  the  promises  made  by  them  as  the  induce- 
ment for  the  execution  of  the  deed,  and  they  there- 
fore pray  that  it  be  annulled  and  cancelled,  and  that 
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CHcaHiuE       John  Payne,  jr.,  pay   rent  for  the  land   conveyed 
pAYiii.         thereby. 

John  Payne,  sr.,  admits  he  executed  a  deed  of  gift 
to  his  son  John  and  daughter  Ann,  in  the  year  1841, 
for  the  land  in  controversy.  He  denies  he  agreed  to 
make  a  conveyance  of  the  farm  on  which  he  resided 
as  an  inducement  to  the  execution  of  the  deed  of 
1844;  but  adoiits  he  said  he  intended  to  devise  it  to 
his  daughter,  which  promise  he  intends  to  fulfill. — 
He  says  it  is  more  valuable  than  the  whole  of  the 
tract  conveyed  by  the  deed  of  1841.  He  says  he  has 
given  to  his  daughter  and  son-in-law,  since  their 
marriage.  $700  in  money,  and  three  slaves. 

The  circuit  court  having  granted  the  relief  pra3'ed 
fur,  and  directed  an  inquiry  as  to  the  value  of  the 
rents  and  profits,  William  Payne,  jr.,  has  appealed 
to  this  court. 

The  judgment  is  erroneous  and  ought  to  be  revers- 
ed. It  is  founded  upon  the  idea  that  the  conveyance 
made  by  Ann  Payne,  immediately  preceding  her 
marriage  with  Cheshire,  was  a  fraud  on  his  marital 
right.  I  will  show  from  elementary  works,  and  by 
adjudged  cases,  both  in  England  and  in  this  country, 
that  the  facts  of  this  case  did  not  authorize  the  judg- 
ment that  was  rendered  by  the  circuit  court. 

Mr.  Bright,  in  his  treatise  of  the  law  of  "Husband 
and  Wife,"  txd.  I, chap.  13,/?.  221,  has  reviewed  all 
of  the  English  cases,  and  made  copious  quotations 
from  Roper  on  Husband  and  Wife,  and  Jacob's  Notes, 
and  they  establish  this  principle :  That  before  mar- 
riage a  wife  may  dispose  of  her  fortune  as  she  pleas- 
es, provided  it  be  done  without  any  improper  moiite, 
nor  to  deceive  the  person  who  is  addressing  her. — 
{Ropery  vol.  l,p,  162.)  In  the  case  of  the  Countess  of 
Stratkmore  vs.  Bowes ,  referred  to  in  Wilson  vs,  Danid^ 
13  £.  3f^rc^,  351,  first  heard  before  Judge  Buller, 
(2  Brown^s  Chan.  Rep.,  346,)  and  afterwards,  on  ap- 
peal, before  Lord  Thurlow,  (2  Vesey,  jr.^  22,)  this 
principle  was  settled :  "  That  a  conveyance  by  a 
wife,  whatsoever  may  be  the  circumstances,  and 
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even  a  moment  before  the  marriage,  wslb  prima  facie       Chi«hi»» 
good,   and  became   bad   only  upon   the   imputation         Patne. 
of  fraud.     If  a  woman,  during  the  course  of  a  treaty   ' 
of  marriage  with  her,  made,  aithout  notice  to  the  in- 
tended husband,  a  conveyance  of  any  part   of  her 
property,  he  should   set  it  aside,  though  good  prima 
fade,  because  affected  with  that  fraud."     (I  Roper, 
164.) 

In  the  case  of  St.  George  vs.  Wakey  1  Mylne  Sf 
Keene,  010;  7  Eng.  Con.  Chan.  Rep.,  188,  all  of  the 
cases  prior  to  the  decision  of  that  case,  (which  was 
in  1833,)  are  referred  to,  reviewed  and  commented 
upon  by  Lord  Brougham,  who  held,  that  when  a  lady, 
pending  a  treaty  of  marriage,  which  afterwards  took 
effect,  made  a  voluntary  assignment  of  part  of  her 
property  to  her  sister,  it  was  held  that  the  husband, 
who  was,  under  the  circumstances,  presumed  to  have 
had  notice  of  the  assignment  before  the  marriage, 
was  not  entitled  to  set  it  aside  on  the  ground  of  fraud 
upon  his  marital  right.  ''As,  however,  (said  Lord 
Brougham),  everything  depends  upon  the  fraud  sup- 
posed to  be  practised  upon  the  husband,  it  is  clearly 
essential  to  the  application  of  the  principle,  that  the 
husband  should,  up  to  the  moment  oftlie  marriage^  have 
been  kept  in  ignorance  of  the  transaction." 

In  the  case  at  bar,  the  husband  admits  he  had  no- 
tice  of  the  conveyance  before  the  marriage  ceremony 
was  performed ;  and  having  thought  fit  to  marry  the 
lady,  he  cannot  reasonably  complain  that  he  is  de- 
ceived or  defrauded.  I  have  found  no  case,  English 
or  American,  except  a  ^i^tq  in  Hobbs  vs.  Blanford,  7 
Monroe,  469,  where  a  conveyance  of  the  kind  in 
question  has  been  set  aside  if  the  intended  husband 
had  notice  of  it  before  the  consummation  of  the  mar- 
riage ceremony. 

In  McAfee  vs.  Ferguson,  9  B.  Monroe,  476,  the  de- 
cision in  favor  of  the  husband  rested  upon  the  ground 
of  the  ignorcuice  of  the  husband,  ''until  after  his 
marriage,  that  such  a  deed  had  been  executed." 
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CioaMiM  In  WUsoH  vs.  Daniel,   13  B.  Mmroe,  351,  the  bus- 

Off. 

Patnx.  band  was  ignorant  of  the  execution  of  a  conveyance 
by  his  intended  wife,  but  the  court,  notwithstanding, 
upheld  the  conveyance  as  not  being  any  fraud  upon 
his  niarital  right. 

In  a  treatise  on  marriage  settlements,  by  Mr.  Ath- 
erly,page  319,  chapter  20,  (27  LawLib.yp.  165,)  title 
'^of  settlements  in  derrogation  of  the  marital  rights,'' 
the  whole  subject  is  discussed  very  clearly  and  lucid- 
ly, and  the  conclusions  are  the  same  now  contended 
for. 

In  conclusion,  I  contend:  1.  There  was  no  fraud, 
in  law  or  in  fact,  committed  on  the  rights  of  the  in* 
tended  husband.  2.  That  the  presumption  of  fraud 
arising  from  the  execution  of  the  conveyance,  pend- 
ing the  treaty  of  marriage,  is  repelled  by  actual  no- 
tice to  the  husband  before  the  marriage  ceremony 
was  performed.  3.  The  lapse  of  time  (though  not 
relied  upon  in  the  answers,)  from  the  execution  of 
the  deed  to  the  institution  of  the  suit — a  period  of 
ten  yews — ought,  of  itself,  to  be  regarded  as  suffi- 
cient to  authorize  the  court  to  refuse  any  relief  to  the 
plaintiffs.  4.  The  judgment  of  the  court  sanctioning 
the  right  to  recover  rents,  even  if  the  conveyance 
should  be  set  aside,  is  erroneous,  because  the  plain- 
tiffs gave  no  intimation  that  they  looked  to  or  required 
John  Payne,  jr.,  to  pay  rents.  5.  If  the  plaintiffs  are 
entitled  to  recover  the  land,  they  ought  to  account  for 
the  money  and  the  value  of  the  slaves  received  from 
John  Payne,  sr.,  subsequent  to  the  date  of  the  con- 
veyance. 

/.  H.  McHenty  and  HvMon  on  tjie  same  side — 

Relied  upon  the  following  grounds  for  the  reversal 
of  the  judgment: 

1 .  T^e  mere  negative  action  on  the  part  of  the  wife 
does  not  amount  to  fraud ;  there  must  be  positive 
:;  acts  of  dissimulation,  or  artifice  resorted  to;  Ae  hut- 

band  must  be  duped  or  misled.    {Roberts  an  Fintadu* 
lent  CanvejfonceSj  350-366.) 
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i.  The  English  cases  are  not  applicable  to  this       CHisHiKt 
country,  because  in  the  former  property  is  more  look-        Patnk. 
ed  to,  and  in  the  latter  the  person  of  the  woman  is  the 
principal  motive  in  contracting  the   marriage  rela- 
tion. 

3.  The  English  cases  refer  to  the  potential  right  of 
the  husband  to  courtesy ;  but  in  this  case  it  is  not  al- 
lodged  that  the  fact  exists  which  would  give  Chesh- 
ire courtesy  in  the  land  in  the  event  of  his  surviving 
his  wife. 

4  The  cases  decided  by  this  court  relating  to 
slaves,  do  not  apply  to  this  case,  because  the  rights 
of  the  husband  to  the  slaves  of  his  wife  vest  abso- 
lutely. There  is  a  vast  difference  between  the  mari- 
tal rights  of  the  husband  to  slaves  and  to  land. 

5.  The  cause  of  action  set  forth  in  the  petition  is 
denied  by  the  answer,  and  the  truth  of  the  allega- 
tions is  not  sustained  by  evidence. 

6.  The  long  silence  of  Cheshire  is  sufficient  to  au- 
thorize the  court  to  presume  he  acquiesced  in  the  ar- 
rangement. 

7.  The  deed  of  1844  wisis  made  upon  a  good  con- 
sideration, and  the  plaintiffs  are  estopped  to  contro- 
vert the  right  of  John  Payne,  jr.,  to  the  land.  He 
took  no  active  part  in  the  transaction. 

8.  Johti  Payne,  jr.,  is  not  liable  for  rents  during  his 
occupation. 

d.  If  he  is,  he  should  be  paid  for  improvements. 

Ha^hs  4*  -I^aZitim,  and  B.  ^  J.  Monroe^  for  appellees— 
Argued:  1.  That  the  conveyance  of  the  land  de- 
seribed  in  the  petition  by  the  wife,  Mrs.  Cheshire, 
about  six  days  before  the  marriage,  and  after  it  had 
been  agreed  on,  was  a  fraud  upon  the  marital  rights 
of  the  husband,  and  being  made  without  his  knowl- 
edge or  consent,  should  be  set  asid«. 

The  exlsten^^e  of  th«  deed  was  made  known  to  him 
Ik  ftw  moments  only  before  the  mai*riage  ceremony 
was  performed,  and  at  the  plaice  appointed  for  its 
performance.    Should  the  communication  of  the  fact 
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CassHXRx       to  the  intended  husband  at  such  a  time,  and  under 

vs.  .  , 

Paynk.  such  circumstances,  place  it  out  of  his  power  to  avoid 
the  deed  which  had  been  made  in  fraud  of  his  rights? 
It  is  supposed  not.  As  an  honorable  man  he  was 
bound  to  fulfill  his  promise,  and  in  doing  so  he  should 
not  be  prejudiced  in  any  right  which  he  had,  if  no 
such  communication  had  been  made.  It  is  said  by 
Bell,  in  his  treatise  on  the  law  of  property,  {Law  Id- 
brary^  vol,  67, /i.  31,)  "The  more  safe,  as  well  as  cor- 
rect doctrine,  seems  to  be  that  laid  down  in  Ooddard 
vs.  Snow,  1  Rriss.  490,  by  Lord  Gifford,  M.  R.,  that  if 
at  the  time  of  the  execution  of  a  settlement,  mar- 
riage was  in  the  contemplation  of  the  parties,  and 
the  woman  execute  the  settlement  in  that  contempla- 
tion, and  with  concealment  from  the  husband,  it  will 
not  stand  against  his  marital  rights."  It  not  only 
appears  from  the  pleadings,  and  facts  proved,  that 
marriage  was  in  contemplation,  but  that  the  connec- 
tion about  to  be  formed  constituted  the  motive,  and 
especially  with  the  grantee,  to  have  the  conveyance 
made.  It  is  no  defence  to  say  that  the  husband  did 
not  know  that  the  intended  wife  owned  the  estate 
when  the  marriage  was  contracted.  (See  Bdltm 
Property  y  supia^p.  85,  and  side  page;  /J.,/?.  8  ;  1  Rus- 
sell^ 485.)  It  is  said  by  the  same  author,  page  30: 
''But  the  cases  seem  equally  to  establish  that  where 
the  effect  of  the  wife's  disposition  is  to  operate  no 
more  than  a  legal  fraud  upon  the  marital  right,  by 
curtailing  those  rights  in  hef  property  which  the  law, 
de  facto^  gives  to  the  husband,  without  the  existence 
of  any  legal  or  moral  obligation  upon  the  woman  to 
justify  the  act  done  by  her,  the  husband  will  be  en- 
titled to  be  relieved,  although  there  should  be  an  ut- 
ter absence  of  moral  fraud  on  the  part  of  the  wo- 
man." 

2.  The  conveyance  was  made  alone  upon  the  ve^ 
bal  promise  of  the  father  of  Mrs.  Cheshire,  that  he 
would  will  to  her  a  tract  of  land,  which  the  father 
now  says  be  may  or  may  not  do,  as  he  shall  see  pro- 
per* 
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The  delay  m  oommencing  eitit  k  sirfBci^titly  M- 
coonted  for  in  the  petition,  which  is  not  denied  in         Pi7it«; 
the  answers.     It  is  there  stated  that  the  petitionee  ' 

have  been  kept  back  by  promises  and  assurances  of 
an  ac^ttstinent  upon  amieable  terms,  and  a  cosTey- 
ance  in  compliance  with  the  parol  promise,  until  a 
sbolt  time  before  the  commencement  of  this  suit 
If  it  had  been  the  intention  of  the  father  to  convey 
according  to  his  verbal  promise,  it  was  as  easy  to  do 
so  by  deed,  reserving  a  life  estate,  as  by  will,  to  take 
effect  at  his  death,  and  thus  have  ended  the  centre*- 
versy. 

It  is  net  perceived  that  any  of  the  ca^es  refemed 
to  by  appellant's  counsel  contain  any  principle  at  va- 
riance with  the  views  here  taken.  The  late  decis* 
ions  of  this  court  have  been  in  aceordance  with  the 
English,  authorities,  and  the  case  of  LafHm  w.  Smithy 
4  Washington's  C.  C.  Rep.,  224. 

Though  there  are  authorities  deciding  that  if  the 
husband  come  to  a  knowledge  of  a  conveyance 
of  property  in  fraud  of  his  marital  rights,  he  cannot 
avail  himself  of  objections  to  it,  and  that  is  a  ju^i- 
ftable  ground  for  refusing  to  consummate  the  mar^ 
riage,  yet  it  seems  to  be  better  calculated  to  pr(^ 
mote  the  ends  of  justice,  and  more  proper,  that  ffae 
marriage  should  be  consummated,  and  the  deed  set 
aside,  than  that  the  marriage  should  fail. 

The  appellees  should  have  the  deed  set  aside,  or  a 
conveyance  made  of  the  land  agreed  to  be  conveyed 
by  the  parol  promise. 

Judge  Simmon  delirered  the  opinion  of  the  Court.  Febmivy  4. 

John  S.  Cheshire  and  Ann  Payne^  were  married  on 
the  22d  of  October,  1844.  On  the  15tb  day  of  the 
same  month,  Ann  Payne,  by  a  deed  duly  exeeateA 
and  recorded,  conveyed  to  her  brother,  John  Payne, 
an  undivided  moiety  of  abouft  two  hundred  and  sixty 
acres  of  land,  which  they  owned  jointly,  and  upon 
which  John  Paynef  then  resided.  This  deed  was 
executed  after  the  agreement  to  many  had  bees 

VOL.  XVI.  40 


Digitized  by 


Google 


BEN.  MONROE'S  REPORTS. 

entered  into  by  John  S.  Cheshire  and  Ann  Payne,  and 
PAm.        after  the  day  for  their  marriage  had  been  fixed  by 
the  parties. 

The  tract  of  land  referred  to,  had  been  conveyed 
to  John  Payne  and  his  sister  Ann,  in  the  year  1841, 
by  their  father,  John  Payne,  sr.  It  was  at  the 
instance  of  the  latter,  that  the  deed  was  made  by  his 
daughter  Ann  to  her  brother.  Her  father,  to  indace 
her  to  execate  the  deed,  promised  her,  that  she  should 
after  his  death,  have  the  farm  npon  which  he  resided. 
He  states,  that  knowing  there  existed  unfriendly 
feelings  between  the  man  his  daughter  Ann  intended 
to  marry,  and  her  brother  John,  and  believing  that  it 
would  be  to  the  advantage  of  all  the  parties,  that  his 
son  should  be  the  exclusive  owner  of  the  land  upon 
which  he  resided,  as  it  could  not  be  divided  without 
greatly  iivjuring  the  whole  tract,  and  that  his  daugh* 
ter  should  be  the  exclusive  owner  of  the  other  tract, 
he  had  proposed  such  an  arrangement  to  his  daugh- 
ter, to  which  she  assented,  and  the  deed  was  execu' 
ted  to  carry  it  into  effect. 

This  action  was  brought  in  1854,  in  the  names  of 
Cheshire  and  wife,  against  John  Payne,  jr.,  and  John 
Payne,  sr.,  to  annul  and  vacate  the  deed  executed  by 
Ann  to  her  brother  John,  before  her  marriage.  The 
transaction  is  attempted  to  be  assailed  upon  two 
grounds.  First,  that  it  was  a  fraud  upon  the  marital 
rights  of  the  husband.  Second,  that  a  fraud  was 
perpetrated  upon  the  daughter,  by  inducing  her  to 
convey  away  her  land,  upon  a  parol  promise,  which 
is  not  obligatory  upon  the  father. 

First.  The  petition  after  stating  the  making  of 
the  deed  by  the  plaintiff  Ann,  to  her  brother, 
and  the  time  of,  and  the  circumstances  attending 
its  execution, contains  the  following  allegation: — 
An  entire  and  studied  concealment,  by  father, 
brother,  and  sister,  of  this  conveyance,  and  every- 
thing in  relation  to  it,  was  preserved  and  kept,  and 
plaintiff,  John  S.,  was  destitute  of  all  knowledge  or 
information  of  it,  until  after  he  had  arrived  at  the 
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place  fixed  for  tbe  wedding,  and  a  few  moments  only 
before  he  was  called  npon  to  take  his  place  apon  the 
floor  for  the  ceremony  to  be  performed." 

The  defendants  denied  the  alleged  intention  to 
conceal  the  execution  of  the  deed,  and  stated  that 
it  had  been  put  upon  record  the  same  day  that  it 
was  made ;  but  they  did  not  alledge  they  had  inform- 
ed the  plaintiff,  John,  of  its  execution,  or  that  he  had 
any  actual  knowledge  of  it  before  the  time  mention- 
ed by  him  in  his  petition. 

The  only  circumstances  relied  upon  in  this  case,  to 
render  the  deed  fraudulent  as  against  the  husband, 
are  its  execution  after  the  marriage  contract  was 
entered  into,  and  the  ignorance  of  the  husband  that 
it  had  been  executed,  until  a  few  moments  before  he 
was  married. 

To  render  a  disposition  made  by  the  wife,  of  her 
property  before  marriage,  fraudulent  against  her 
husband,  as  being  in  derrogation  of  his  marital  rights 
and  just  expectations,  it  must  be  made  pending  a 
treaty,  and  in  contemplation  of  marriage,  and  with- 
out the  knowledge  of  her  intended  husband.  Both 
of  these  elements  must  enter  into  the  transaction, 
to  constitute  it  a  fraud  against  the  rights  of  the  hus- 
band. 

If  the  husband  be  apprized  before  his  marriage,  of 
the  disposition  which  his  intended  wife  has  made  of 
her  property,  he  cannot,  in  any  just  sense  of  the 
term,  be  said  to  have  been  deceived  by  it.  If,  not- 
withstanding such  knowledge,  he  deems  it  proper  to 
consummate  the  marriage  contract,  the  act  is  volun- 
tary on  his  part,  and  he  cannot  afterwards  complain 
that  the  disposition  which  his  wife  made  of  her  pro- 
perty, is  a  fraud  upon  his  marital  rights.  If  the 
intended  wife  should  secretly,  and  without  the  assent 
of  the  man  she  had  contracted  to  marry,  dispose  of  a 
part  of  her  property,  the  marriage  contract  would  be 
thereby  avoided,  and  proof  of  such  a  secret  disposi- 
tion of  her  property  would  be  a  valid  defence,  if  an 
action  were  brought  against  the  intended  husband 
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he  oonsnmmate 
the  marriage 
contract  he  can- 
not afterwarda 
complain,  at 
such  an  act  on 
the  part  of  the 
intended  wife 
woald  be  a  tsJ- 
id  defense  for  n 
rafeial  to  oqb- 
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Ghsshub  for  breach  of  tbe  promise  of  marriage.    {Athion  «r 

Patnk.  McDougcddy  5  Beav.  56;  Griggs  us.  Staplee^  IS  Jur,  92. 

tummate      ^  ^®®  **'^°'  '^^-  4"  -^-j  ^^^>  referred  to  in  Ut  vol.  White's 

marriage    con-  Leading  C&ses  in  Equity]  Hare   4"  Wallace* s  Notes, 
tract        (Hobbs         o^ov 

«t.  Blandford,  7  ;>•  348.) 
Mon.,  89,  over-       It  is  true,  that  it  was  held  by  this  court  in  the  case 

of  {Hobbs  vs.  Bland fordy  l^Mon.^  469,)  that  a  convey- 
ance of  the  wife's  estate,  between  the  time  of  the 
engagement  and  the  marriage,  was  a  fraud  upon 
the  marital  rights  of  the  husband,  cdthough  he  had 
notice  of  the  oonTeyance  before  the  marriage  took 
place.  But  that  decision  cannot  be  sustained  either 
upon  principle  or  authority. 

Ignorance  of  certain  facts,  known  to  the  other 
party,  but  concealed,  or  misrepresented,  is  an  essen- 
tial ingredient  to  constitute  fraud.  If  all  the  facts 
are  known,  there  can  be  no  deception;  and  if  there 
be  no  imposition  or  decepaon,  there  cannot  be  any 
fraud.  In  conformity  with  this  view  it  has  been  re- 
peatedly decided,  and  seems  to  be  tbe  settled  doc- 
trine of  the  courts,  both  in  England  and  in  this  coun- 
try, that  if  the  busband  has  notice,  or  knowledge  of 
the  settlement  or  alienation,  before  the  marriage,  the 
transaction  cannot  be  impeached.  {Terry  adnCr.vs. 
Hopkins  4*c.,  1  Hills  Chan,,  15;  McClure  vs.  Miller^  I 
Bailey's  Equity ,  108;  Fletcher  and  wife  vs.  Ashley  4^., 
6  Orattan,  322.  St.  George  vs.  Wake,  I  My.  4*  Keene^ 
610;  7  Con.  Eng.y  C.  R.,  188.) 

In  the  last  named  case,  the  chancellor  said  "  it 
might  perhaps  be  affirmed,  that  excepting  Ooddard 
vs.  Snow,  no  case  exists  of  a  conveyance  by  tbe  wife, 
though  without  consideration,  being  set  aside  sknply 
because  made  during  a  treaty  of  marri€kge,and  with- 
out the  knowledge  of  the  intended  husband.  Yet, 
it  is  certain  that  all  the  cases  in  which  the  subject  is 
approached,  treat  tbe  principle  as  one  of  undoubted 
acceptance  in  this  court ;  and  it  must  be  held  to  be 
the  rule  of  the  court,  to  be  gathered  from  an  uniform 
current  of  dicta,  though  resting  upon  a  very  slender 
foundation  of  actual  decision  touching  the  simpk 
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point.     Asy  however,  evetything  depends  upon  the  fraud  Chwhme 

supposed  to  be  practiced  upon  the  husband^  it  is  clearly  es-  Paytik. 
sential  to  ike  application  of  the  principle ,  that  the  husband 
shofidd  up  to  the  moment  of  the  marriage  have  been  kept 
in  ignorance  of  the  transaction.^* 

But  the  question  still  arises  in  this  case,  whether  3^  y^^^  ^jj^^^. 

the  husband  should  i^  regarded  as  having  been  kept  ^^^^^  7^^^  >>oi 

in   Ignorance  of   the  transaction,  or  whether  the  tinctioxia  in  re' 

knowledge  of  it  at  the  time  it  was  imparted  to  him,  gf^d  tottietimd 

1       n  1       1             1       /»•   .                         .111  **  which  the  m- 

efaouid  be  deemed  sumcient  to  repel  the  legal  impu-  formation  of  the 

tation  rf  fraud.  ^"i^'STcati* 

As  it  is  essential  to  constitute  the  fraud,  that  the  *<>  **»«  intended 

-...,,              .•               ^#..1                      .  husband;   it    ia 

nusband  should  remain  ignorant  of  the  transaction  suiBcient  if itbe 


until  the  marriage  ceremony  takes  place,  it  follows  ^''^'^^^ 
as  a  necessary  consequence,  that  his  knowledge  of  it  take  place. 
at  any  time  previous  to  that  period,  will  operate  to 
prevent  him  from  impeaching  the  conveyance  on  the 
ground  of  fraud.  In  reference  to  his  knowledge,  the 
law  fixes  but  one  period,  and  that  is  the  time  of  the 
marriage;  it  does  not  draw  any  nice  distinctions 
with  respect  to  the  length  of  the  time  before  that 
period,  but  considers  any  previous  time  as  sufficient, 
and  leaves  the  husband  to  act  fbr  himself,  according 
to  his  own  sense  of  justice  and  propriety.  Until  the 
marriage  actually  takes  place,  he  is  at  liberty  to 
retract,  and  the  law  justifies  him  in  so  doing,  if  he 
be  notified  that  his  intended  wife  has,  without  his 
assent,  made  a  settlement  of  her  estate  that  will  be 
prejudicial  to  his  marital  rights.  But,  if  with  this 
knowledge,  acquired  at  any  time  before  the  marriage 
actually  takes  place,  he  voluntarily  complies  with  his 
previous  engagement,  he  connot  complain  that  he 
was  deceived,  nor  will  the  transcfcction  be  deemed  to 
be  a  fraud  upon  his  rights  as  husband. 

As,  therefore,  the  husband  has  admitted  that  he 
was  informed  of  the  transaction  before  the  marriage 
ceremony  was  performed,  he  cannot  assail  it  on  the 
ground  that  it  was  fraudulent  as  to  him,  although 
that  information  was  only  imparted  to  him  after  he 
had  arrived  at  tbe  place  fixed  for  the  wedding,  and 
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CHisiaiB 
Paths. 


4.  Apwolpro 
mise  to  convey 
land  is  not  ab- 
flolately  void  — 
TbepromiteehM 
the  right  to  hare 
a  performance 
or  a  rescision 
at  the  hand  of 
the  chancellor; 
tf  the  promisor 
la  willing  to  per 
form,  the  pro- 
miiee  cannot 
hare  a  resda- 
Ion. 


a  few  moments  only  before  the  marriage  did  take 
place. 

We  are  not,  however,  prepared  to  decide,  that  the 
deed  in  question  woald  be  invalid,  even  bad  the  hus- 
band remained  ignorant  of  its  existence  until  he  was 
married.  The  doctrine  we  have  been  considering, 
has  been  usually  applied  to  cases  of  gifts,  and  vol- 
untary settlements  and  alienations;  if  it  has  any 
application  where  the  conveyance  has  been  made 
for  a  valuable  consideration,  it  can  only  be  in  cases 
where  it  is  executed  for  the  purpose,  and  with  the 
effect,  of  depriving  the  husband  of  the  interest  he 
would  have  had  in  the  property  of  his  wife,  if  the 
conveyance  had  not  been  made*  In  such  a  case, 
there  would  be  actual  fraud,  against  which  the  hus- 
band would  be  entitled  to  relief.  But  here,  no  such 
object  was  contemplated  by  the  parties  ;  the  motives 
by  which  they  were  actuated  were  not  culpable ;  the 
consideration  upon  which  the  deed  was  executed  was 
adequate ;  there  was  no  effort  to  conceal  the  trans- 
action, the  deed  having  been  recorded  in  the  coun^ 
in  which  all  the  parties  resided  ;  nor  was  the  arrange- 
ment one  that  if  carried  into  effect,  would  necessa- 
rily prejudice,  at  least  to  any  material  extent,  the 
rights  of  the  husband.  It  is  not,  however,  necessary 
in  this  case  to  decide  this  question,  inasmuch  as  the 
husband  was  apprized  of  the  execution  of  the  con- 
veyance before  he  was  married. 

Second,  But  is  the  conveyance  valid  so  far  as  the 
wife  herself  is  concerned  ?  She  parted  with  her  pro- 
perty in  consideration  of  a  verbal  promise  that  she 
should  have  another  tract  of  land  in  lieu  thereof, 
after  the  death  of  her  father.  This  promise,  although 
not  legally  enforceable,  ^is  not  void;  and  as  her 
father  in  his  answer,  professes  a  willingness  to  com- 
ply with  it,  the  contract  cannot,  according  to  the  set- 
tled doctrine  on  the  subject,  be  rescinded  on  this 
ground. 

As,  however,  the  verbal  promise  was  not  obligato- 
ry, the  plaintiffs  had  a  right  to  bring  this  action  to 
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require  a  falfillment  of  it,  and  if  that  could  not  be 
obtained,  then  a  rescision  of  the  contract.  The  exe- 
cution of  a  will  by  the  father,  in  which  he  has  de* 
vised  the  land  to  his  daughter,  cannot  be  regarded 
in  law,  as  a  compliance  with  the  spirit  and  meaning 
of  the  contract,  because  he  has  the  power  of  revoca- 
tion, and  may  exercise  it  at  any  time  he  deems  pro- 
per, unless  he  should  be  rendered  unable  to  do  it,  by 
the  want  of  sufficient  capacity  for  its  accomplish- 
ment. The  plaintiffs  have  a  right  to  have  the  pro- 
perty secured  to  the  wife,  according  to  the  terms  of 
the  contract;  and  to  effect  this  object,  the  father 
should  be  required  to  convey  the  land  to  his  daugh- 
ter, subject  to  his  life  estate  therein. 

The)  circuit  court  having  rendered  a  judgment 
vacating  the  deed  executed  by  the  wife  before  her 
marriage,  and  requiring  John  Payne,  jr.,  to  re-con- 
vey the  land  to  his  sister,  and  making  him  accounta- 
ble for  rents,  that  judgment  being  inconsistent  with 
the  views  expressed  in  this  opinion  as  to  the  law  of 
the  case,  is  deemed  erroneous. 

Wherefore,  said  judgment  is  reversed  and  cause 
remanded,  that  a  judgment  may  be  rendered  in  c<hi- 
forroity  with  this  opinion. 


GAUtATHI 

-GxoGi,  to. 


16m  631 
9e    401 


Galbraith  vs.  Gedge  &  Brothers. 


CMe3& 


APPEAL  FEOM  KENTON  CIKCUn*.  p„.  g^ 

Real  propertj  held  in  the  Joint  names  of  a  firm  as  partnership  stock, 
is  to  be  regarded  at  law,  as  held  and  owned  as  tenants  in  oommoB, 
in  the  absence  of  any  agreement  or  understanding  to  the  contrary, 
and  subject  to  be  so  treated.  But  in  equity  it  should  be  regarded 
as  held  in  trust  as  partnership  property,  and  subject  to  the  rules  ap- 
plicable to  partnership  personal  property,  and  liable  to  the  claimi 
of  the  partners  upon  each  other,  and  the  debts  of  the  partoership. 


Digitized  by 


Google 


M»  BEN.  MONROE'S  REPORTS. 

0AMJRAI9VI       d.  Wh«ii  partDera  hold  re*!  {voper^  m  parlaeraMp  Stock,  and  it  is  tia- 
Q     **'  ^  ^^^  ^^  equity  to  the  payment  of  the  debts  of  the  firm,  the  widova 

-        *  are  not  entitled  to  dower  until  the  partnership  debts  are  paid. 

3.  A  aurviying  partner  of  a  firm  cannot  conrey  real  estate  of  the  firm; 

the  title  descenda  to  the  heirs  of  the  deceased  partner,  and  they 
are  necessary  parUes  to  any  suit  to  pass  the  title.  (Hiory  on  Pmf. 
section  94,  page  141 ;  Am.  Ltod,  Cases,  492.) 

4.  The  liTing  wife  of  a  surviving  partner  has  no  vested  interest  in  real 

(estate  held  as  partnership  stock. 

5.  It  is  not  every  purchase  of  real  estate  made  by  purchasers  vitb  the 

means  of  the  firm,  that  gives  the  estate  the  character  of  personal- 
ty, but  only  when  it  is  bought  for  the  purposes  of  the  partnership 
business. 

The  facts  of  the  case  are  stated  ip  the  opinion  of 
the  court.    R^. 

Kinkead  and  Stevenson  for  appellant — 

The  question  presented  in  this  record  is  one  which 
has  been  dilSerently  decided  by  different  courts. 

The  circuit  judge  seems  to  regard  it  as  a  settled 
question,  that  real  estate  held  as  partnership  stock,  u 
to  be  considered  as  converted  into  personalty,  as  be- 
tween the  heir  and  administrator  of  the  deceased 
partner. 

At  law,  real  estate  belonging  to  partners,  and  em- 
ployed in  the  business  of  the  partnership,  and  the 
title  in  the  joint  names  of  the  partners,  will  be  treat- 
ed and  held  as  a  tenancy  in  common.  {Lawrence  vs. 
Ten/lor,  b  Hill,  108.) 

In  equity,  however,  it  is  competent  for  partners, 
by  express  or  implied  agreement,  to  give  to  real  es- 
tate the  character  of  personalty,  and  thereby  render 
it  in  equity  liable,  as  personal  property,  to  creditors, 
and  as  between  themselves  to  be  so  treated. 

It  is  supposed  that  in  this  case  the  heirs  of  the 
deceased  partner  are  necessary  parties  to  any  suit  to 
pass  the  title  to  a  purchaser,  upon  a  sale  by  the 
ehancellor,  even  to  pay  the  debts  of  the  firm.  {Am. 
Lead.  Cases,  vol.  1,  487  to  492,)  where  the  court  will 
find  the  subject  discussed,  and  the  authorities  cited. 

The  appellant  desires  to  comply  with  his  purchase, 
if  the  title  can  be  made  good. 
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Judge  CmtniAW  delivered  the  opinion  of  the  Court  Galbkaitr 

It  appears  that   F.  6.  Gedge,  J.  C.  Gedge,  C.  H.      Gkdqx,  &o. 
Gedge,  and  W.  H.  Gedge  were  partners,  dealing  in  February  6. 
tobacco  and  real  estate,  under  the  name  and  style  of 
Gedge  &  Brothers.     F.  G.  Gedge  departed  this  life 

on  the  —  day  of ,  and,  at  the  time  of  his  death, 

the  firm  were  the  owners  of  the  parcel  of  land  in 
controversy,  which  was  subsequently  sold  by  the  sur- 
vivors to  the  plaintiff,  Galbraith,  and  bond  was  exe- 
cuted by  them  to  convey  with  general  warranty. 
This  suit  is  brought  by  Galbraith  against  the  sur- 
viving partners,  and  against  the  widow,  children,  and 
heirs  at  law  of  the  deceased  partner,  for  a  specific 
execution  of  the  contract. 

The  surviving  partners,  and  the  adult  heirs  and 
their  husbands,  answer,  admitting  the  allegations  of 
the  petition,  and  expressing  the  wish  that  the  plain- 
tiff shall  have  a  conveyance  of  the  land  in  accord- 
ance with  the  stipulations  of  the  title  bond;  and  the 
infant  heirs  answer  by  guardian  ad  litem.  The  wid- 
ow did  not  answer,  or  make  her  appearance. 

It  was  proved  that  the  debts  of  the  firm  of  Gedge 
&  Brothers  were  large ;  that  the  land  in  controversy 
was  purchased  with  the  money  of  the  firm,  and  be- 
longed to  the  firm  ;  that  the  firm  had  but  little  per- 
sonal estate,  and  that  it  was  necessary  that  the  land 
should  be  sold  for  the  payment  of  debts. 

Under  this  state  of  case,  the  chancellor  decreed  a 
conveyance  to  be  made  to  the  plaintiff  by  the  sur- 
viving partners  only,  expressing  the  opinion  that,  as 
the  real  property  of  the  partners  was  necessary  for 
the  payment  of  debts,  the  survivors  had  a  right  to 
sell  and  convey.  The  plaintiff  being  in  doubt 
whether  his  title  under  this  decree  will  be  entirely 
safe  and  secure,  has  appealed  to  this  court. 

Whether  real  property,  held   by  partners  as  part-  ^^  h^w* i^Si 
Bcrship  stock,  is  to  be  regarded   as   converted   into  joint  names  «f 
personalty,  is  a  question  about  which  there  has  been   Bhlp'^k.ia  to 
a  diversity  of  opinion.     It  would  be  unprofitable,   \^^^^X^^b^I 
and  a  waste  of  time,  to  attempt  to  collate  and  ana'    owned  as  ten- 
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Galbeaith      ly^e  all  the  conflicting  authorities  upon  this  subject. 

GcDGB»  &c.  We  are  inclined  to  think,  that  real  property  held  in 
antsincodimoD  ^^^  J^^***  names  of  the  firm  as  partnership  stock, 
in  the  absence  should  be  regarded,  at  law,  in  the  absence  of  any 
ment°or  under-  agreement  or  understanding  to  the  contrary,  as  held 
standing  to  the  i^^d  owned  by  them  as  tenants  in  common,  subject  to 

contrary,      and  "^  >        •» 

subject  to  be  so  the  ordinary  incidents  of  tenancies  in  common.    Bat 

to^^'^uity    u  *^^^>  ^^  cqi^ity,  it  should  be  considered  as  held  by 

«*»wld  be   re-  them  in  trust  as  partnership  property,  subject  to  the 

btnist  as  part-  ordinary  rules  applicable  to   partnership   personal 

iy  "and  sSject  P^^P^^^y — ^^  liable  to  the  satisfaction  of  the  claim  of 

to  the  rules  ap-  each  partner  upon  the  others,  and  as  liable  to  the 

ne^pper^nai  satisfaction  of  the  debts  of  the  partnership.     After 

property,  and  li-  the  satisfaction  of  the  claims  of  the  several  partners, 

able     to      the  *^ 

claims   of  the  and  of  the  debts  of  the   concern,  the  residue  of  the 

Swh*o&er'*and  ^^^  estate  will   be  considered,  where  the  partners 
the  debts  of  the  have  not  impressed  upon  it  the  character  of  person- 
paraiers  p.         ^j^^^^  ^  belonging  to  the  partners,  both  in  equity  and 
at  law,  as  tenants  in  common  ;  and  it  will  be  sul^ect 
to  division   and  several  appropriation  among  them. 
The  land  in  contest,  according  to  the  proof,  was 
held  ^'as  belonging  to  the  firm,  being  purchased  by 
the  money  of  the  firm,"  but,  had  not  been  impressed 
by  them  with  the  character  of  personalty,  so  far  as 
the  record  shows.     It  was  held,  therefore,  as  partner- 
ship stock,  subject,  in  equity,  to  the  incidents  which 
have  been   mentioned;  but,  at  law,  subject  to  the 
rules  applicable  to  a  tenancy  in  common. 

If  these  views  be  correct,  and  we  think  they  are, 

2.  Where  part  in  accordance  with  the  tenor  of  the  authorities,  it 
Dors   hold  real 
property  as  part  follows  that,  upon  the  death  of  F.  G.  Gedge,  his  in- 

UuViabtTiL' *  ^^®®*  ^"  ^^^  ^^^^  descended  to  his  heirs  at  law,  who 
qaity  to  the  pay  became  tenants  in  common  with  the  surviving  part- 
debts    of    the  ners,  and   a  right  of  dower,  therein,  of  the  widow, 

firm,the  widows  attached  to  this  interest ;  but,  the  rights  of  the  wid- 

are  not  entitled  ^ 

lo  dower  until  ow  and  heirs  were  subject,  in  equity,  to  be  entirely 

d^ts^^areTpsid!^  defeated  by  the  necessity  of  appropriating  the  land 

to  the  payment  of  debts.    This  necessity  existed  in 

this  case,  and  the  widow  and  heirs  must  surrender  all 

claim  to  the  land. 


Digitized  by 


Google 


WINTER  TERM,  1855. 


685 


Bat,  notwithstandiBg  the  necessity  for  the  sale  of 
the  land  to  pay  the  debts  of  the  concern,  the  surviv- 
ing partners  could  not  sell  the  land,  and  convey  a 
complete  legal  title  without  the  union  of  the  heirs  of 
F.  6.  Gedge,  in  whom  the  title  of  his  share  had  vest- 
ed by  descent.  It  is  laid  down  in  Story  on  Partner- 
Mhip,page  141,  section  94,  that  "each  partner  is  requir- 
ed, both  at  law  and  in  equity,  to  join  in  every  con- 
veyance of  real  estate,  in  order  to  pass  the  entirety 
thereof  to  the  grantee ;  and  if  one  partner  only  exe- 
cute it,  whether  it  be  in  his  own  name  or  that  of  the 
firm,  the  deed  will  not  ordinarily  convey  any  more 
than  his  own  share  or  interest  therein."  And  the 
same  doctrine  is  stated  in  a  note  in  American  LeadvHg 
Cases,  page  492.  In  this  case  the  interest  of  one  of 
the  partners  having  been  vested,  by  his  death,  in  his 
heirs,  there  is  the  same  necessity  and  propriety  for 
the  heirs  to  unite  in  a  conveyance  with  the  surviving 
partners,  as  there  would  be  for  their  ancestorsl^doing 
so,  were  he  alive. 

It  results  that  the  court  erred  in  directing  the  sur- 
viving partners  only,  to  convey  to  the  plaintiff;  and 
upon  a  return  of  the  cause,  the  chancellor  will  make 
Buch  orders  as  will  secure  to  the  plaintiff  a  convey- 
ance to  him  of  the  title  of  the  heirs.  The  interest 
of  the  widow,  also,  should  be  secured  to  the  plaintiff 
by  appropriate  conveyance. 

We  concur  with  the  chancellor  in  the  opinion  that 
the  wives  of  the  surviving  partners  have  no  interest 
in  the  land,  and  were  not  necessary  parties,  although 
they  united  with  their  husbands  in  a  bond  for  a  con- 
veyance— ^no  interest  in  them  was  attached  to  the 
land,  as  it  did  do  in  the  widow — they  have  no  present 
interest,  and,  as  the  land  will  be  necessarily  taken 
for  the  payment  of  the  debts  of  the  partnership,  they 
can  have  none  in  future. 

The  views  expressed  in  the  foregoing  opinion  are 
to  be  confined,  of  course,  to  the  facts  as  they  appear 
in  the  record.  In  regard  to  the  character  in  which 
the  land  is  held,  it  only  appears  that  the  partners  are 
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iDg  partner  of 
a  firm  cannot 
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tate of  the  firm; 
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4.  The  liTing 
wife  of  a  sorriT 
ing  partner  haa 
no  vested  inter- 
est in  real  estate 
held  as  partner- 
ship stock.   - 


5.  It  is  not 
every  parchase 
of  real  estate 
made  \  by  part- 
ners with  the 
of   the 
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fim  that  gives 
the  estate  the 
ebarftcter  of  per 
Mnalty,  but  oa- 
Ij  irhea  it  is 
tiought  for  the 
purposes  of  the 
liartoership  bus- 


^'tobacconist  merchants,  and  trading  and  dealing  in 
real  estate,"  and  that  the  land  was  purchased  with 
the  money  of  the  firm.  These  facts  alone  do  not,  in 
our  opinion,  authorize  the  conclusion  that  the  part- 
ners had  impressed  upon  the  land  the  character  of 
personal  estate,  and  that  they  intended  it  to  be  used 
and  disposed  of  as  such.  It  does  not  appear  that  it 
was  purchased  to  be  used  for  partnership  purposes, 
and  to  be  employed  and  disposed  of  as  personal 
property.  If  real  estate  be  purchased  by  partners 
with  partnership  mean^,  for  partnership  purposes— 
that  is,  be  so  purchased  to  be  used,  dealt  with,  and 
disposed  of,  as  personalty,  it  should,  for  commercial 
convenience,  partake  of  the  character  which  the 
partners  have  thus  impressed  upon  it,  and,  upon  the 
dissolution  of  the  partnership  by  the  death  of  one  of 
the  partners,  the  interest  of  the  deceased  partner 
aught  to  belong,  as  pereonalty,  to  the  executor  or  ad- 
ministrator, and  not  descend  to  the  heir,  and  should 
be  treated  in  all  respects  as  personal  estate.  But,  as 
already  said,  we  do  not  think  that  the  facts  in  this 
record  are  sufficient  to  authorize  the  conclusion,  that 
the  partners  had  impressed  upon  the  land  in  contest 
the  character  of  personaltj'.  That  they  were  deal- 
ers in  real  estate,  conveys  the  idea  that  they  may 
have  been  engaged  in  speculating  in  land,  and  in 
buying  and  selling  again  for  profit,  but  to  what  ex- 
tent they  had  so  dealt,  or  how,  or  for  what  purpose 
the  land  had  been  used,  the  testimony  does  not  dis- 
close. They  may  have  dealt  in  and  purchased  lands, 
not  to  be  employed  and  used  for  partnership  po^ 
poses  as  personal  estate,  but  to  be  held  and  kept  for 
other  and  different  purposes  altogether.  It  is  not  un- 
ftequently  the  case,  especially  of  late,  in  the  west, 
that  persons  unite  their  capital  in  buying  and  selling 
real  estate,  jointly,  not  for  any  partnership  purpose, 
though  they  may  be  partners  in  business,  and  may 
use  their  partnei*ship  means  in  their  purchases,  and 
have  no  intention  whatever  to  use  the  lands  or  their 
proceeds  for  partnership  purposes,  or  to  impress  them 
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with  the  character  of  personal  property.  In  sach 
cases,  although  the  lands  may  constitute  partnership 
stock,  they  should  not  be  regarded  as  converted  into 
personalty,  and  the  interest  of  a  deceased  partner  as 
going  to  his  executor  or  administrator,  but  as  descend- 
ing to  his  heirs,  subject  in  equity,  together  with  the 
interests  of  the  survivors  to  the  payment  of  debts,, 
and  of  the  claims  of  the  partners  upon  one  another. 
Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded,  for  a  decree  in  conformity  to  the  princi- 
ples of  this  opinion.  But,  as  none  of  the  defendants 
resisted  an  appropriate  decree  in  the  court  below, 
and  are  desirous  of  securing  to  the  plaintiff  a  good 
title,  appellant  is  not  entitled  to  costs  in  this  court. 


FAUioirra 
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Falmouth  Bridge  Company  vs.  Tibbatts. 

APPEAL   FAOM   CAMPBELL   CIBCUrT^ 

Neither  the  act  of  1848,  that  of  1776, 1785. 1796,  or  1831,  relating  to 
conveyances  of  land  byfaneB  covert,  authorixe  the  conclusion  that 
a  feme  covert,  uniting  with  her  husband  in  a  conveyance  of  tend  in 
which  there  is  a  warranty  of  title,  is  bound  with  or  as  the  surety 
of  the  husband  in  such  warranty.  The  statutes  only  enable  her 
to  pass  her  title. 

The  facts  of  the  case  are  fully  stated  in  the  opia- 
ioH  of  the  court. — Rep. 

J.  Harlan  for  appellants — 

Etodge  for  appellee — 

Judge  Stitks  delirered  the  opinion  of  the  Court. 

The  important  question  presented  by  this  record  is 
whether  a  feme  covert,  who  unites  in  a  deed,  with  her 
husband^  in  eon veying  her  own  estate,  is  liable,  upon 
the  death  of  the  husband,  upon  a  breach  of  the  cov-* 
enants  of  warranty  in  such  deed. 


Case  37. 
PkT.  Eo. 
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Neither  tbe 
act  of  1846,  that 
of  1776,  1786, 
1896,  or  1«31, 
relating  to  con- 
veyances of  land 
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FAucovmi  itg  determination  mast  depend  upon  the  effect  to 

Budge  Co.       .         .  •  - 

v$.  be  given  to  our  seyeral  statutes  of  conveyances  pre* 

TiBBATTfl.  scribing  and  authorizing  married  women   to  convey 

authoriseB    the  their  real  estate,  for  at  common  law  the  deed  of  a 

a  feme  covert  u-  ./^^  covert  was  void,  and  except  by  statute  there  is 

hliiband  ^^hi^'^a  "®  power  conferred  upon  them  in  this  state  to  convey 
oonreTaDce    of  their  property. 

feerc  is  a\ar-  ^^  ^^  ^^^^  ^Y  ^^^  court,  arguendo,  in    Wall  w. 

anty  of  title,  IB  Ndson,  3  Littdl,  395,  that  a/ewiir  covert  "might,  by 

bound  with,  or  .  .            ...    ,        ,      J        ,  .          ■.       i              .... 

tf  the  BiiretT  of  unitmg  with  her  husband  m  a  deed  containing  suita- 
TOch**  wamity!  ^^^  covenants,  have  imposed  upon  herself  an  obliga- 
The  statutes  on-  tion  to  warrant  the  land  against  adverse  claimants.'* 
pMherWe.      ^^^  allusion  is  made  to   this  doctrine  in  Deering  on. 
Shelton,  10  B.  Monroe,  in  terms  of  approbation;  but 
in  neither  case  was  the  question  now  up,  directly  pre- 
sented, nor  authoritatively  settled ;  so  that  the  point 
now  considered  remains  yet  to  be  determined  by  this 
court;  and  in  arriving  at  a  proper  conclusion,  it  will 
be  necessary  to  notice  the  phraseology  of  the  various 
statutes  of  this  state   authorizing  conveyances  by 
married  women. 

The  act  of  1748  (1  vol.  Stat,  Law,  431,)  declares 
such  deeds  effectual  '*to  conv^  Bind  pass  over  the  es- 
tate" of  the  wife. 

That  of  1776,  (3  vol.  Stat,  Law,  140,)  that  the  con- 
veyances made  in  pursuance  of  its  provisions,  "shall 
be  effectual  for  passing  the  estate  of  the  feme  covert.^^ 
The  language  of  the  act  of  1831  (1  vol.  Stat.  Law, 
452,)  is  similar,  and  only  declares  that  deeds  made 
under  it,  shall  "be  effectual  to  pass  all  the  estate  and 
dower  which  the  grantors  or  grantor  had  in  the 
land." 

The  phraseology  of  the  acts  of  1785  and  1796,(1 
vol.  Stat.  Law,  434,  440,)  is  somewhat  different,  and 
more  comprehensive.  Both  these  acts  declare,  that 
deeds  made  under  them,  shall  not  only  be  sufficient 
to  pass  the  dower  right  of  the  feme  covert,  "but  be  as 
effectual  for  every  other  purpose  as  if  she  were  an 
unmarried  woman." 
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If  unrestricted  latitude  is  given  to  the  words  thas 
used,  and  they  are  not  to  be  construed  with  reference 
to  the  subject  matter,  as  well  as  the  preceding  and 
subsequent  acts,  supra^  the  effect  would  be  to  confer 
upon  the  feme  cavertf  thus  conveying,  full  and  plena- 
ry power,  as  a  feme  sde^  to  bind  herself  personally, 
by  any  direct  or  collateral  covenants  inserted  in  such 
deeds,  relieve  her  from  the  disabilities  of  coverture, 
and  in  a  measuse  change  the  law  regulating  marital 
rights,  and  subject  it,  in  such  transactions,  to  the 
control  of  the  parties.  Such  could  not  have  been 
the  intention  of  the  legislature.  The  object  of  the 
acts  in  question  was  to  facilitate  the  mode  of  con* 
yeying  real  estate  by  married  women,  not  to  alter 
the  law  of  marital  rights,  nor  remove  from  the  feme 
covert  the  protection  which  she  derives  from  cover- 
ture, and  enable  her,  by  such  conveyances,  to  incur 
responsibilities  and  obligations  to  affect  her  person- 
ally after  discoverture.  The  language  of  the  preced- 
ing acts,  and  that  of  1881  making  such  deeds  only 
^^effectual  to  pass  the  estate,'^^  shows  the  intent  of  the 
legislature,  whilst  establishing  regulations  upon  the 
same  subject.  And  the  words,  "every  other  purpose 
as  if  she  were  an  unmarried  woman,"  when  taken 
in  connection  with  the  words,  "shall  not  only  be  suf- 
ficient to  convey  and  release  her  any  right  of 
dower  thereby  intended  to  be  conveyed  or  re- 
leased," immediately  preceding,  must  be  construed 
as  authorizing  such  feme  covert  to  convey  every  oth- 
er estate  she  might  have  in  the  land  sought  to  be 
conveyed,  and  making  a  deed  executed  in  pursuance 
of  the  provisions  of  the  statutes,  effectual  therefor, 
as  well  as  to  pass  dower  estate. 

But  in  Deering  vs.  Shelton,  supra^  we  are  furnished 
with  a  construction  of  the  words  referred  to.  This 
court  there  say :  ''These  general  words  must  be  con- 
strued with  reference  to  the  subject  matter,  and  can- 
not be  supposed  to  have  been  intended  to  enable  or 
permit  a  feme  covert  to  do,  by  means  of  such  a  deed, 
every  possible  thing  which  a  person  tut  juris  might 
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do  by  means  of  a  deed  contaimng  a  conveyance  of 
land.  If  the  words  are  to  be  taken  in  their  atmost 
latitude,  a  husband  and  wife  might,  through  the  in- 
strumentality of  a  deed  conveying  land,  enable  the 
wife  to  make  any  agreement  which  an  unraarried 
woman  might  be  competent  to  make,  and  the  whole 
law  regulating  the  marital  rights  and  disabilities  of 
coverture,  might  be  changed  or  subjected  to  the  will 
of  the  parties." 

In  no  case  that  we  have  been  able  to  find)  has  this 
court  given  a  construction  to  the  acts  in  question  va- 
riant from  that  laid  down  in  Deering  vs.  ShdUmy  and 
approved  of  here;  and  in  none,  except  Wallv9.  Ndson^ 
and  that  of  Deerijig  vs.  Shdton,  has  it  been  intimated 
that  a  wife  would  be  answerable  in  damages  upon 
covenants  in  a  deed  conveying  her  own  land  during 
coverture. 

In  almost  every  instance  in  which  the  statutes  re- 
ferred to  are  spoken  of  by  this  court,  and  deeds  exe* 
cuted  under  their  provisions  are  mentioned,  such 
deeds  are  treated  as  simply  passing  the  estate  of  the 
wife,  and  operating  only  to  preclude  her  from  assert- 
ing title  to  the  land  so  conveyed.  In  Apfiegale  i». 
Chracy^  9  Dana^  222,  a  case  involving  the  construction 
of  the  statutes  now  considered,  upon  another  ques- 
tion, this  court  say :  "Upon  a  careful  review  of  the 
modern  statutes,  we  are  satisfied  that  their  principal 
intent  is  to  facilitate  the  passing  of  the  estates  of 
feme  coverts,  by  deeds  acknowledged  on  privy  exam- 
ination." 

In  support  of  the  conclusion  at  which  we  have  ar- 
rived; to- wit,  that  the  extent  and  effect  of  a  deed  of 
a  feme  covert  uniting  with  her  husband  in  conveying 
her  land,  under  the  statutes,  should  be,  and  is»  to  di- 
vest her  of  her  estate  in  such  land,  we  have  high  au- 
thority. 

In  Rawle  on  covenants  for  title,  a  valuable  and 
interesting  treatise  upon  this  subject,  it  is  said — 
"Questions  have  arisen  as  to  the  liability  of  a  mar- 
ried woman  under  covenants  for  title  entered  into  by 
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her  jointly  with  her  husband,  in  a  conveyance  of  her 
estate.  The  general  principle  undoubtedly  is,  that 
a  woman  shall  not  be  bound  to  answer  the 
damages  for  any  contracts  made  by  her  during  cover- 
ture. But  there  was,  it  would  appear,  a  distinction 
observed  as  to  her  covenants  for  title.  It  having  been 
held  in  an  early  case,  that  if  a  husband  and  wife 
grant  land  belonging  to  the  wife,  by  fine,  with  cove- 
nant of  warranty,  an  action  would  lie  against  her 
after  the  husband's  death,  in  case  of  the  {grantor's 
eviction.  This  case  may  be  accounted  for  by  the 
'  high  and  solemn  nature  of  a  fine,  being  a  proceed- 
ing of  record  in  face  of  a  court  whose  judges  were 
supposed  to  watch  over  and  guard  the  rights  of  the 
wife.  But  in  this  country,  where  the  wife's  interest 
is  in  general  passed  by  a  less  solemn  form  of  assu- 
rance, and  even  in  England,  since  a  recent  statute 
has  abolished  fines,  and  substituted  the  more  simple 
acknowledgment  upon  privy  examination,  which 
prevails  in  this  country,  the  opinion  seems  to  prevail 
that  no  rule  of  law  exists  by  which  a  married  wo- 
man can  be  bound  to  answer  in  damages,  by  recuion 
of  her  covenants  for  title  entered  into  by  her  jointly 
with  her  husband,  although  her  estate  may  have 
passed  by  a  proper  acknowledgement."  {Rawk  on 
Covenants y  573,  574.) 

Chancellor  Kent  says :  ''The  doctrine  that  a  wife 
can  be  held  bound  to  answer  in  damages  on  her  cov- 
enants of  warranty,  entered  into  during  coverture,  is 
not  considered  by  the  courts  of  this  country  to  be 
law ;  and  it  is  certainly  contrary  to  the  principle  of 
the  common  law,  that  the  wife  was  incapable  ef 
binding  herself  by  contract."  {Kenfs  Com.  2nd  vol. 
167.) 

The  same  doctrine  is  affirmed  by  Chief  Justice 
Parsons,  in  Fowler  vs.  Shearer^  7  Mass,  ii^.,  21 ;  and 
in  Cdcord  vs.  Swan^  same  booky  291 . 

The  reasons  assigned  in  the  foregoing  authorities, 
apply  with  full  force  to  cases  arising  under  our  stat- 
atefl.     For  although  the  conveying  and  passing  of 
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the  estate  is  made  as  effectaal  by  privy  exanunation 
and  acknowledgment  before  the  proper  officer,  and 
authentication  by  him,  as  if  done  by  fine  andoonunoa 
recovery  at  conunon  law,  it  woold  be  going  rather 
loo  far,  to  say  that  sach  officers  or  their  depatici 
should  be  substituted  in  the  stead  of  courts  of  jiuticei 
to  advise,  and  watch  over  the  rights  of  married  wo- 
men, and  be  premmed,  upon  every  privy  examinatifla 
of  a, feme  covert  conveying  her  estate,  taken  b^ve 
them,  to  protect  her  interest  and  advise  her  of  tha 
nature  and  obligations  of  every  covenant  contained 
in  the  deed  about  to  be  acknowledged,  so  aa  to  bui 
her  personally  upon  such  covenants.    The  maaner 
of  taking  such  acknowledgements  in  this  conntqTf 
before  deputies  and  other  persons  not  familiar  wid 
the  character  and  extent  of  such  covenants,  is  too 
loose  and  informal  to  authorize  the  assumption  tkit 
any  such  information  is  imparted  to  the  feme  cmri 
And  reason  and  sound  policy,  as  well  as  a  doe  re- 
gard to  the  interests  of  married  women,  forbid  sack 
an  interpretation  of  our  statutes,  as  vdll  extend  die 
effect  of  such  conveyances  beyond  the  divestiture  of 
the  estate  of  the  feme  covert  who  may  execute  diea. 
It  follows,  from  the  foregoing  views,  that  the  deed 
relied  on  in  this  case  does  not  furnish  a  cause  of  at* 
tion  against  Mrs.  Tibbatts,  personally.     And  as  the 
deed  itself,  nor  any  allegation  in  the  petition  aothor- 
tzes  the  conclusion,  that  she  intended  to  chaige  b^ 
separate  estate,  if  she  had  any ;  and  as  no  attempt 
is  made  to  charge  her  as  distributee  or  devisee  of  bcr 
husband,  we   are  of  opinion  that  the  petition  dif- 
elosed  no  cause  of  action  against  her,  and  that  tke 
demurrer  was,  as  to  her,  rightfully  euatained. 
.  Wherefore,  the  judgment  is  affirmed. 
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APPEAL  VROM  JSFFSRSON  CIRCUIT.  Oa».  Fftr. 

1.  AltiMtigh  a  hid  wMch  miglit  tHur  a  recovery » ought  proper!/  to  bo 
BOgatired  m  a  petition  on  a  ooTeaant*  and  is  not  negaUved,  yet  if  ia 
the  answer  it  be  set  out  and  relied  upon  as  a  defence,  it  forms  an 
issue  in  the  case,  and  no  rerenai  should  take  place  for  a  failuro 
to  make  the  averoient  in  the  petition. 

9.  To  Httke  arallable  as  a  defence  for  a  carrier  of  goods  by  steamboat* 
for  a  casting  overboard  the  goods,  and  their  total  loss  to  the  ship- 
per, the  defence  aiVist  show  thai  it  resulted  from  the  dangers  of  the 
lirer,  which  could  not  have  been  avoided,  and  that  the  Jettison  was 
«*rendered  necessary  by  drcumstancesy  over  which  the  defendants 
and  their  agents  and  servants  had  no  control,  and  which  could  not 
have  been  avoided  by  the  exercise  of  that  vigilance  wliich  was  ap- 
propriate to  their  respective  stations,  and  called  for  by  the  navt* 
gation  on  which  they  were  engaged,  and  when  there  was  no  rea- 
sonable means  of  avoiding  a  total  loss,  but  by  sacrificing  a  part  of 
the  property  at  risk,  for  the  safety  of  the  residue." 
3.  The  fact  that  a  steamboat  navigating  the  western  waters,  is  pla- 
ced in  a  situation  that  in  all  reasonable  probability  a  total  lost 
will  ensue,  unless  a  jettison  take  place  of  part  of  the  goods,  will 
not  Justify  the  Jettison  and  eacuse  the  carrier,  unless  the  crisis 
come  without  fault,  (i.  e.)  without  due  skill  and  diligence  in  over- 
oosring  the  evil;*a  Jettison  will  not  be  Justified  on  account  of 
probable  ii\^«ry  to  the  boat,  or  a  desire  to  expedite  the  trip,  or  if  it 
occur  from  the  insufficiency  of  the  boat,  or  nc|;Ugence,  or  inca- 
pacity of  those  engaged  in  navigating  it. 

4.  By  the  common  law,  the  common  carrier  was  in  effect  an  insurer 

against  all  loss,  except  loss  by  the  act  of  God,  or  the  King's  publio 
enemies,  and  Jettison  was  notjustifiable  unless  rendered  necessary  bj 
one  of  these  causes.  Subsequently  an  exceptton  was  introduced 
into  the  contract  by  carriers  on  sea,  of  the  ''dangers  or  perils  of 
the  sea,"  which  denote  natural  accidents  peculiar  to  that  nlementi 
which  do  not  happen  by  the  intervention  of  man,  nor  are  to  be 
prevented  bv  human  prudence.  (dJCnU's  Gmr.,  216, 217.)  The 
peril  must  appear  to  have  ooourred  without  fault.  ^AMeCen 
8kim^*  358.) 

5.  Peril  of  life  is  not  a  necessary  ingredient  in  the  Justification  of  a 

jettison  of  goods. 
^  The  same  rules,  witho«tffelazation,whleh  apply  to  a  justification  for 

a  Jettison  at  sea,  where  the  perils  of  the  sea  are  excepted,  Ripply 

to  a  jettison  on  the  Ohio  and  Mississippi,  under  the  exception  of 

the  dangers  of  the  river. 
7.  if  an  obstruction  in  the  river  be  known,  and  a  vessel  run  upon  it, 

ernpQntlie,ihoM,«ithMtMsg  drivoR  by  forae  of  wind  w  ew* 


Digitized  by 


Google 


644 


BEN.  MONROE'S  REPORTS. 


BSMTLBT,  iU), 

9$. 

BOITAKD. 


10. 


II 


12. 


rent  of  the  rirer,  which  could  hare  been  prerented  by  proper  tnw 
and  skill,  a  jettiflon  will  not  be  justified.  %  known  obstmctioia  l» 
neaat,  such  as  were  known  to  navigators  of  the  stream  generalljr 
or  to  the  naTicrators  of  the  paiticnlar  boat,  or  discorerable  hj 
theoi  by  the  exevcise  of  reasonable  Tigilance^  (See  4  Tcfywr 
57;  5  Jb.  7,  7  76.340.) 

The  answer  to  a  petition  to  recovef  damages  for  a  kMS  by  the  goods 
being  cast  overboard  by  the  carrier,  to  be  goodv  must  show  all  the 
facts  necessary  to  justification  of  the  JAttison.  The  aTernent  that 
the  loss  occurred  by  the  dangers  of  the  river  is  not  suffident.  It 
is  but  a  conclusion  of  law. 

But  if  a  justification  be  alledgedin  general  terms,  which  embraces 
the  particular  facts  necessary  to  be  proi(ed,.aBd  the  parties  go  to 
trial  upon  that  issue,  and  evidence  offered  conducing  to  show  riettr 
upon  the  finding  of  which  to  be  true,  the  jury  might  have  found 
for  the  defendants,  and  a  judgment  thereon  would  have  been  a 
bar  to  any  future  action.  Yet,  the  def^dant  should  not  be  pre- 
sented from  questioning  the  decision  of  the  court,  on  the  ground 
of  errors  occurring  during  the  progress  of  the  ^ial  which  may 
have  produced  a  rerdict  against  them. 

The  defendant  in  a  suit  for  a  loss  byjettison,  should  in  his  de- 
fence be  allowed  the  benefit  of  proving  the  fact  of  a  consultation 
with  the  officers  of  the  vessel,  and  of  tiieir  opinions  then  express- 
ed with  respect  to  the  condition  of  the  boat,  and.  probable  raeaat 
of  relief^  ^  showing  only  that  the  jettison  was  delU^eratelymidCr 
and  in  view  of  the  actual  circumstances  of  the  case  as  nnderstood 
by  those  best  aoquaiotcd  with  them.  These  facts*  aro  not  conclu- 
sive, however,  as  to  the  necessity  of  the  jettison. 
A  pilot  is  a  competent  witness  to  testify  in  behalf  of  the  mana- 
gers of  a  stearaboait  sued  fo^  loss  by  jettison  aUedged  to  be  ua« 
justifiablo. 

The  owner  of  a  boat  sued  f<|r  jettison,  should  be  credited  by  lo» 
arising  from  leakage,,  on  account  of  defect  in  the  seoaols,  when 
received  On  board* 


The  facts  of  the  case  are  stated  in  the  opinion  of 
tiie  Goart.    Rep. 

Wm,  Atwood  for  appeHant — 

Argaed :  1 .  That  the  circuit  court  erred  ia  over* 
ruling  the  demurrer  to  the  plaintiffs'  petitioa.  The 
suit  is  on  a  bill  of  lading,  wliich  promises  conveyance 
and  safe  delivery,  ''the  dangers  of  the  river  and  fire 
excepted."  The  petition  does  not  negative  loes  by 
dangers  of  the  river,  and  therefore  shows  no  caase  of 
action.  (Cited  CkiUy's  Plead,  6  Lon,  Ed.,  809, 334*5.) 
If  a  coatract  be  stated  as  absolute,  it  will  not  be  mxf- 
ported  ky  proof  of  a  contract  coataioing  an.  «xoep- 
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tion  from  certain  classes  of  liability :  as  for  example,    Bawttrr,  ao. 
^tbat  the  carrier  was  not  to  be  responsible  for  losses       Bvit. 
by  fire,  perils  of  the  sea  or  the  like."   (Greenlec^s  JSt)., 

4  ed,y2  vol.  209.)  The  plaintiff  must  always  state 
an  exception.  (ChiUjfs  Plead.,  ed.  1828,  p.  317;  Slo- 
<um  vs,  Fairchild  14,  Wend.  329;  GnuUPs  Mead.,  ch.  4, 
sec.  20.)  See  the  form  of  a  declaration  in  Covenant 
in  such  case.  (2  CAt%,  366.) 

2.  The  answer  of  appellant  is  sufficient.  The 
Code<ff  Practice^  section  151,  says,  that  the  statement 
of  any  new  matter  constituting  a  defense,  shall  be 
in  ordinary  and  concise  language,  without  repetition* 
This  has  been  done  so  as  to  show  an  inevitable  ne- 
cessity fur  a  jettison  of  plaintiffs'  goods  to  save  the 
boat  and  passengers. 

The  grounding  of  the  boat  was  without  negli- 
gence or  want  of  skill ;  everything  was  done  that 
couM  be  done ;  all  this  is  stated  in  the  answer,  and 
the  answer  shows  the  loss  to  be  embraced  by  the 
exception.  (CMier  vs.  Valenlmey  11  Missouri  Bep.^ 
299.) 

The  pleadings  are  to  be  liberally  construed,  with 
a  view  to  substantial  justice  between  the.  parties. — 
{Code  of  Practice,  sec.  172.) 

It  is  admitted  that  to  justify  a  jettison — 1st.  The 
boat  or  vessel  must  be  in  imminent  danger.  2d.  The 
things  selected  to  be  cast  out,  must  be  selected  for 
chat  purpose,  dd.  It  must  be  resorted  to  for  the 
general  benefit.  4th.  It  must  be  deliberately  done, 
dth.  The  vessel  must  be  preserved.  (Stephens  ^ 
Benicke  en  Average  and  Marine  Insurance^  2  ed.,  61 ; 
Arnold  on  Insurance,  887.)  These  things  are  all 
•hown  in  substance  in  the  answer.  The  court  is  re- 
ferred Ui  Gould  vs.  Oliver, 4  Bigham^B  New  Cases,  134; 

5  vol.  Eng.  Lam  Rep.;  Millard  vs.  Ellis,  3  Adolpk  ^  EBi^ 
New  Series  120,  43  Eng.  Law  Rep. 

3.  The  plaintiff  had  no  right  to  a  judgment  for  the 
amount  which  might  arise  from  Uabilily  from  general 
average  in  the  sutt,and  therefore  the  court  did  not  err  in 
overruling  his  motion  for  judgment  for  the  amount  on 
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BmmMT,  M.     general  average ;  no  such  claim  was  set  up  in  the 
Bvsrjuufr.       plaintiff's  petition.    Tbe  claim  was  distinct  frcMn  and 
inconsistent  with  that  set  out  in  the  petition. 

4.  The  circQit  judge  erred  in  ei^eltiding  the  testi* 
mony  offered  by  defendant  to  prove  that  spars  and 
anchors,  in  the  opinion  of  the  witness,  could  not  have 
been  successfully  used  to  relieve  the  boat.  The  de- 
fendants were  bound  to  usife  the  best  means  to  relieve 
the  boat  which  tbey  could  cocnmand.  if  spars  and 
anchors .  vrould  bave  been  useless,  they  were  not 
bound  to  apply  them;  this  could  only  be  ascertained  by 
the  opinion  of  witnesses.  The  evidence  was  admis- 
sible, both  upon  principle  and  authority.  {BeO  vr. 
Reed,  4  Bimnef,  1 27 ;  Hart  ts.  AOen  ^  GraM,  2  WaU»^ 
114.)  The  opinions  of  the  officers  and  crew  upun  a 
point  involving  the  propriety  of  any  particular  effort, 
should  have  been  admitted  to  the  jury.  {Rged  vs. 
Dicks,  8  WattM^  470 ;  Hart  vs.  AOen  ^  Grant,  2  Watts, 
114.) 

The  ppioions  of  the  witnesses  offered  were  admis- 
sible ;  tbey  were  more  conversant  with  the  suhjed 
about  which  they  were  called  to  testify.  {Iknris  «s. 
Mastm,  1  Pick,,  1511;  Richard  t>j.  Murdocky  10  Bam.  ^ 
Cress,  b21 ;  Mallon  vs.  Nesbit,  1  Carr  ^  Pagne,  70  ; 
Jamison  vs.  Dunk&ld,  12  Moore,  148;  10  Sheplej^^  817, 
11  Missouri  Rep.,  29i».) 

The  carrier  is  not  bound  to  mske  good  a  loss  by  a 
jettison  which  arises  from  an  intention  to  beneit  th% 
owner,  if  the  loss  is  one  which  a  man  of  ordinacy 
firmness  and  sound  judgment  would  bave  incurred, 
and  ^ere  die  loss  resulted  from  the  pressure  of 
iome  real  and  immediately  impending  danger,  and 
the  necessary  resort  to  avoid  great  loss.  {Arneld  am 
Ins.,  884.)  It  is  by  ihe  opinions  of  witness  who  wer% 
experienced  navigators  alone,  that  the  facts  necessaiy 
to  justify  a  jettison  can  be  made  out.  Moreover,  tfce 
court  erred  in  assuming  judicial  knowledge  withoat 
proof,  except  by  one  witness,  tiial  spars  and  ancfaovs 
were  the  orcKnary  mode  of  relieving  a  boat  grouiid- 
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ed  on  a  sand-bar,  and  then  rcgecting  proof  that  they    Bwrtwr,  ^. 
could  not  have  been  succesBfuHy  applied.  Bvitau. 

The  carrier  is  in  no  case  responsible,  unless  for  de-  **** 
Itoqaency,  and  the  delinqaency  must  have  contribu^ 
ted  to  the  loss.  Whether  it  did  or  did  not  contribute 
to  the  loss,  is  a  question  of  fact  for  the  decision  of 
the  jury  upon  evidence.  If  it  is  shown  that  spars 
and  anchors  would  have  been  useless,  then  there  was 
no  negligence  in  failing  to  apply  them ;  whether  th^ 
would  or  would  not  have  been  useless,  can  only  be 
Jknown  by  the  opinions  of  witnesses. 

5.  The  court  erred  in  excluding  what  transpired  M 
the  consultation  of  the  officers,  as  to  the  course  to  be 
adopted  in  the  perilous  condition  of  the  boat.  (See 
Reed  vs.  Dicks,  8  Waits,  480.)  It  wae  part  of  the 
res  gestae*  (Story  an  Bailments,  sec.  389 ;  Tompkins  vs. 
Saltmarsh,  14  Searg.  4"  Roade,  275;  Bearddey  vs. 
Richardson,  11  Wendell  35;  Duncan  vs.  Jenkins,  % 
Adolpk  4-  Ellis,  80;  Angel  on  Carriers,  2  ed.,  see's.  29, 
30, 40,  64, 468 ;  MiBikin  vs.  Oreer,  5  Miesissippi,  429 ; 
Poetm  vs.  Postern,  3  WaUs  4*  8.,  Penn.  Rep.,  127 ; 
8tUt  vs.  Wilson,  Ohio  Rqp.,  505;  In  re  vs.  Tai^,9 
Paige  N.  Y.Ch'y.  Rq>.,  611.) 

The  cry  from  passengers  that  the  boat  was  sinking, 
was  also  admissible  as  part  of  the  res  gestae.  (1  Cfreen" 
leaf,  5  ed.,  sec.  ^8,  HowelPs  State  Trials,  542,)  tMtcA  the 
court  excluded. 

6.  The  dangers  of  the  river  being  an  exception  in 
the  bill  of  lading,  is  analogous  to  the  exception  in  be- 
half of  carriers  at  sea,  of  the  perils  of  the  sea.  The 
dangers  arising  from  the  frequent  changes  of  the 
bed  of  the  river,  and  the  consequent  accumulation 
of  sand  bars  and  snags,  is  embraced  by  the  excep- 
tion. The  liaUlity  does  not  depend  upon  the  fact 
alone  of  whether  the  bar  is  well  known,  so  much  tm 
upon  the  fact  whether  the  ordinary  channel  was  piir^ 
Aued  by  skillful  pilots,  and  whether  there  was  any 
rashness  or  negligence  in  condacting  the  boat.-^ 
Coming  in  contact  with  an  unknown  bar,  is  one  of 
the  dangeni  ^  the  river.    (Collier  vs.  Valentine^  Si^pra; 
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,  9lo.     Eveleigh  vs,  Sylvester ^  2  Bevardy  178.)    So  a  loss  arising 
Bommo.        from  collieion  is  one  of  the  dangers  of  the  river,  and 
"  within  the  exception.    (12  Smeades  Sp  MarJudl,  699.) 

So,  of  running  on  an  unknown  rock  in  sea  navigation. 
(Williams  vs.  Orant,  1  Conn.  Rep)  The  case  of 
Friend  vs.  Wood,  6  QraUan,  189,  cited  by  adverse 
counsel  is  not  applicable.  There  was  no  bill  of  lad- 
ing in  that  case,  nor  was  there  a  bill  of  lading  in 
McCall  vs  Brock,  cited  from  5  SUrobert,  1 19.  The  view 
of  the  case,  and  destinction  which  is  relied  on  by  us, 
is  recognized  by  Artgel  on  Carriers,  sec^d  ed.,  sec.  168. 
The  dangers  of  the  river  are  construed  to  mean  such 
unavoidable  casualties  as  human  skill  and  foresight 
cannot  easily  detect.  (Ihimer  vs.  Wilson,  7  Yerger, 
340;  Chrden  vs.  Buchanan,  5  lb.,  171.) 

The  skill  required  by  the  carrier,  is  the  usual  skill 
belonging  to  such  persons,  or  it  is  that  discretion  and 
foresight  which  is  expected  from  persons  in  such  em- 
ployment, {Williams  vs.  Branson,  1  Murphy)  or  it  is 
the  usual  diligence  and  skill,  {Whitesides  vs.  Thurt" 
kiB,  12  Smead  4*  Marshall,)  or  it  is  ordinary  or  reasona- 
ble skill  and  diligence.  {Angel  on  Carriers ^  167-8, 
sup:  Story  on  Bailments,  sec.  512.) 

It  was  the  province  of  the  jury  to  determine 
whether  the  proper  skill  and  diligence  had  been  em- 
ployed; and  to  enable  the  jury  to  ascertain  these 
facts,  all  the  circumstances  attending  to  such  have 
been  developed. 

•  7.  Had  the  carrier  in  this  case  the  right  to  make  the 
jettison?  The  affirmative  is  insisted  on.  A  jettison 
is  justifiable  to  preserve  life,  but  is  not  justifiable  if 
rashly,  imprudently,  or  unnecessarily  made.  {Starg 
on  Con.,  1  ed.,sec.  461,  citing  Moust^s  Cases,  and  S 
Cok^s  Rep,eS;  Smith  vs.  Wright,  1  Cahte's  Rep.,  43; 
S  Kenfs  Com.  sec.  A,  p.  604;  Jones  on  Bailment,  107-8; 
Story  on  Bailment,  575 ;  Bird  vs.  Astcock,  2  Bulstrod^s 
Rep.,  280 ;  2  Rollers  Ab.,  567 ;  BancroJTs]  Case  referred 
to,  cited  in  Kenrig  vs.  Eggleston,  Alleyn^s  Rep.,  99.)— 
Chancellor  Kent  says,  *'  if  goods  be  destroyed  by  ne- 
eessity,  as  by  throwing  them  overboard  from  a  vessel 
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or  barge,  for  the  preservation  of  the  vessel  and  crew    BtnTWT,  kc. 
in  a  tempest,  the  carrier  is  not  liable.  (2  KenVs  Com.       Boatabd. 
5  ed.y  604,  625 ;  -Story  on  BailmerU,  see's  527,  531, 575,  ^ 

583 ;  GiOet  vs.  EUis,  1  Peck  IB.  Rep.  579.) 

What  is  the  remedy  for  the  loss  incurred  by  a  jus* 
tillable  jettison?  It  is  a  general  average  contribu- 
tion ,  the  cargo,  freight  and  vessel  contributing  to 
pay  the  loss.  {Abbot  on  Shippings  page  473.)  The 
rule  of  the  Rhodean  law,  is  this :  "If  goods  are 
thrown  overboard  in  order  to  lighten  a  ship,  the  loss 
incurred  for  the  sake  of  all,  shall  be  made  good  by 
the  contribution  of  all.  The  safety  of  some  should 
not  be  purchased  at  the  expense  of  others ;  therefore, 
all  must  contribute  to  repair  the  loss."  (See  WhU* 
tridgevs.  Norris,  2  Mass,  Bep.^  125 ;  Nickerson  vs.  7y- 
son,  8  lb.,  467  j  Maggrath  vs.  Church,  1  Cainey  196; 
Sampson  vs.  BaS,  4  Dal.,  459 ;  Graq^  vs.  Wain,  2  Searg. 
4*  Raw.,  229.) 

8.  It  is  admitted  that  the  sacrifice  should  appear 
to  have  been  made  under  the  urgent  pressure  of 
some  real  and  immediate  danger,  and  resorted  to  as 
the  sole  means  of  escaping  a  greater  loss  ;  {Am.  on 
Ins.,  884,)  that  it  was  the  result  of  deliberation,  not 
the  result  of  a  groundless  timidity.  Lord  Kenyon  says: 
*^The  rule  of  consulting  the  crew  is  rather  iounded  on 
convenience  than  necessity.'-  {Bukley  vs.  Pre^rove,  1 
East.  228.)  Judge  Story  says:  "A  consultation  with 
the  officers  is  highly  proper  in  cases  which  admit  of 
delay  and  deliberation,  but  if  the  propriety  and  ne- 
cessity of  the  act  be  otherwise  made  out,  there  is  an 
end  of  the  substance  of  the  objection."  {iSPeters^ 
843-4.) 

What  degree  of  danger  must  exist  to  authorize  a 
jettison  cannot  be  defined  with  exactness.  It  is  clear 
that  the  moment  of  the  greatest  distress  cannot  be  « 

waited  for.  A  measure  so  long  deferred  might  often 
prove  too  late,  and  if  it  were  put  off  till  without 
that  measure  be  resorted  to,  all  would  be  lost,  it 
would  be  no  sacrifice.  {Stevens  ^  Benecke  on  Aver- 
0ge^  99.)    If  due  judgment  and  discretion  arie  used  in 
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BnTKT*  ka.    making  a  jettison,  it  will  be  a  case  of  average,  al- 
Btotaso.        though  the  master  may  be  mistaken  as  to  the  degree 
"  of  danger,    (lb.  note^page  61.)    It  must  be  in  appa- 

rently imminent  peril,  {Philips  on  Ins.y  Bd  Ed,^  p.  65, 
jec.  1270.)  ^*In  this  respect  it  is  usually  considered 
sufficient,  if  it  appears  to  the  master  or  other  party 
having  charge  of  the  subject  mattet,  to  require  the 
sacrifice,  and  the  same  is  made  in  good  faith."  (ii. 
9€C.  1271.) 

Abbott  says  a  jettison  is  justifiable  virhere  the  ves- 
sel is  laboring  on  a  shallow.  This  is  the  case  here, 
and  is  one  of  the  dangers  of  the  river.  (Renins  Com,,, 
supra;  Stephens  ^  Benecke  on  Average ^  102;  lb.  64.) 
It  should  be  made  of  goods  of  the  least  value  and 
most  weighty,  as  was  the  case  here. 

The  custom,  as  is  proved,  justified  the  sto  wing  of 
the  molasses  of  the  appellant  on  deck.  {Bramn  vs. 
Comwdl,  1  Roofs  Con.  R.,  60;  4  Campbdl,  142;  Abbot 
on  Sh^.^  488;  4  Bingham's  New  Cases,  134;  83  vol. 
Eng.  Com.  Law  Rep.;  8  Adolphus  4*  EUis,  New  Series, 
120;  43  vol.  Eng.  Com.  Law  Rep.;  GillH  vs.  EOis,  11 
jDI.  Rep.;  1  Pick.,  579;  6.  Ohio  Rep.,  30;  Philip  on 
Ins.,  8  Ed.,  sec.  1274, pc^e  74;  Amauld  on  Ins.,  2  ei., 
888;  Barber  vs.  Brace,  8  Conn.  Rep.,  9.) 

The  case,  as  made  out  by  the  proof  and  admitted, 
shows:  1.  That  this  was  a  ease  of  jettison.  2.  That 
it  was  necessary,  and  caused  by  the  dangers  of  the 
river;  or,  in  other  words,  produced  by  aocidental 
grounding.  3.  The  molasses  thrown  overboard  were 
the  most  convenient  to  be  reached,  the  least  valuable, 
and  the  heaviest  part  of  the  cargo«  4.  That  the 
captain  consulted  the  officers.  5.  The  boat  was  ap- 
parently in  imminent  peril — nay,  mote  in  real  imme- 
diate danger  of  loss.  6.  The  jettison  was  the  only 
,  meaaa  of  saving  the  boat.    7.  The  jettison  was  or- 

dered by  the  captain.  8.  The  boat  was  by  the  jet- 
tison preserved.  9.  The  cargo  was  stored  on  the 
deck  acoordmg  to  general  custom.  The  coasequenee 
is,  that  this  is  a  loss  to  be  met  by  general  avetage, 
and  mot  by  the  owaen  of  tlM  boat.    The  admitied 
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evidence  eetablishes  all  the  foregoing  propoeitiona ;    *»rrttt,  io. 

bat  if  the  evidence  only  conduced  to  establish  these        BvgTAU>. 

facts,  they  should  all  have  been  permitted  to  go  to  the 

jary,  with  proper  instructions  from  the  court,  arising 

upon  the  facts.    The  exclusion  of  the  evidence  is 

complained  of.    The  positive  instruction  of  the  court 

to  find  for  the  plaintiff  on  the  question  of  jettison,  is 

Idso  complained  of    Justice  demanded  the  admia* 

sion  of  the  excluded  evidence,   and  a  foil  and  fair 

trial  by  the  jury.     The  judgment  for  $3,858  48,  was 

therefore  erroneous. 

The  pilot  was  a  competent  witness.  The  carrier 
is  sued  for  an  unjustifiable  jettison,  not  for  any  act 
of  the  pilot,  and  he  is  no  way  responsible,  though 
there  may  be  a  recovery. 

The  defendants  were  not  responsible  for  the  loss 
in  the  molasses  by  leakage.  The  proof  showed  that 
they  were  shipped  in  bad  order,  hence  the  insertioa 
of  the  clause,  "not  responsible  for  leakage  or  cooper* 
age."  Even  without  such  a  clause,  there  was  no 
responsibility  for  loss  resulting  from  the  bad  eonditioA 
of  them  when  received,  (Story  on  BaUmenU^  sec.  493.) 
unless  in  case  of  gross  negligence.  (Reno  es.  Hogan^ 
12  B.  Monroe,  63.)  The  court  properly  instructed 
the  jury  on  this  point,  and  the  cross  errors  cannot 
avail. 

A  reversal  is  asked  upon  the  errors  of  appellant. 

W.  Morrisy  on  the  same  side — 

1.  The  plaintiff  after  seUing  out  the  bill  of  lading 
with  the  exceptions  that  the  defendants  were  not 
liable  for  loss  by  the  dangers  of  the  river  and  firo^ 
alledges  that  they  delivered  only  part  of  the  barrels 
and  half  barrels,  and  further,  that  the  barrels  deliv- 
ered were  not  in  as  good  condition  as  when  receivedt 
and  that  plaintiff  was  compelled  to  incur  expense 
for  cooperage,  and  that  after  deducting  freight,  there 
was  due  to  plaintiff  $4,129  39,  for  which  he  prays 
judgment. 

These  statements,  by  way  of  breach,  may  be  aU 
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®^^'  *^  *^^^»  *°^  y®*  ^l^®  defendante  in  no  wise  fuilty  of  a 
BvrrAMi.  breach  of  their  contract,  as  set  out  in  the  petition, 
and  shown  by  the  bill  of  lading  made  part  thereof. 
The  plaintiff  shoald  have  averred,  by  necessafy 
averments  in  his  petition,  that  the  defendants  were 
not  prevented  by  fire  or  the  dangers  of  the  river  from 
delivering  the  cargo.  In  I  ChiL  Plead,  ^  11  Am.  Ed., 
335,  it  18  said  that  if  the  breach  vary  from  the  som 
and  substance  of  the  contract,  and  be  either  more 
limited  or  larger  than  the  contract,  it  will  be  insuffi- 
cient, as  in  covenant  to  repair  a  fence,  except  on  the 
west  side  thereof,  a  breach  that  the  defendant  did 
not  repair  the  fence,  without  showing  that  the  want 
of  repair  was  on  the  other  parts  of  the  fence  than 
on  the  west  side.  The  declaration  would  be  held 
bad  on  demurrer,  though  it  would  be  aided  by  ve^ 
diet.  It  is  essential  when  an  exception  or  a  provuo 
is  introduced  or  referred  to  in  the  obligatory  clause 
of  an  instrument,  upon  which  is  sued  to  negative  the 
exception,  restrictive  of  his  liability  in  setting  oat 
the  breach,  otherwise,  the  declaration  will  be  bad 
after  verdict.  The  same  author  {Ed.  of  1838, 1  mi. 
peige  268-9)  says :  ^'But  if  such  proviso  or  condition 
constitute  a  condition  precedent,  or  if  there  be  any 
other  matter  which  qualifies  the  contract,  or  goes  in 
discharge  of  the  liability  of  the  defendant,  it  must 
be  stated."  And  he  illustrates  the  principle  by  va- 
rious examples,  amongst  which  is  given  the  case  of 
a  carrier. 

The  same  author,  (2  vol.  page  366,)  in  giving  the 
form  of  a  declaration  against  a  carrier  by  water  up- 
on a  bill  of  lading,  sets  out  the  undertaking  of  a  ca^ 
rier  to  convey  the  goods  from  one  place  to  another, 
and  there  deliver  them  to  the  plaintiff,  ''the  dangers 
of  the  seas  only  excepted,"  and  after  charging,  by 
way  of  breach,  the  failure  to  deliver  the  goods,  al- 
ledges  "that  no  dangers  of  the  sea  did  prevent  him 
from  so  doing,  but  on  the  contrary  thereof,  the  de- 
fendant being  master  of  the  ship,  &c.,  so  carelessly 
behaved  and  conducted  himself,  with  respect  to  the 
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residue  of  the  goods,  that  by  the  mere  carelessness    Bentlkt  &c. 
and  negligence,  and  improper  conduct  of  said  de-        Bustard. 
fendant  and  his  mariners   and  servants,  in  that  be-  ""  "^^ 

half,  the  said  residue  of  the  goods  of  great  value, 
became  and  were  lost  to  the  plaintiff."  A  second 
count  is  added  without  setting  out  any  bill  of  lading, 
but  charging  the  defendant  with  negligence,  &c.,  in 
failing  to  deliver,  &c.  This  position  is  sustained  by 
Chuld  <m  Pleadiitg,  chap.  4,  sec.  20. 

Cases  may  exist  in  declaring  on  a  contract  which 
"contains  a  defeasance,  where  it  is  not  necessary  to 
state  the  defeasance.  A  defeasance  is  an  instru- 
ment which  defeats  the  force  and  effect  of  some 
other  instrument,  or  deed,  or  estate.  {Or.  Cru.y  T, 
S2ychap.7ySec.  27.)  If  the  defeasance  be  incorporated  x 
in  the  same  deed  or  mstrument  it  becomes  a  condition, 
upon  the  performance  of  which,  the  estate  created, 
or  thing  to  be  performed,  is  thereby  annulled  and 
made  void,  which  in  pleading,  as  a  general  rule, 
should  be  shown  by  way  of  defence ;  but  the  rule  in 
respect  to  contracts  containing  exceptions,  such  as 
the  one  now  under  consideration  is  different,  for  the 
reason  that  no  liability  was  ever  incurred  by  reason 
of  the  perils  thus  excluded.  Under  this  view  of  the 
case,  the  court  erred  in  not  sustaining  the  demurrer 
to  the  petition. 

2.  The  answer  of  the  defendant's  is  a  full  response 
to  the  petition,  and  sets  out  a  valid  defence  under  the 
exceptions  contained  in  the  bill  of  lading,  and  the  de- 
murrer to  it  was  properly  overruled.  Taking  the 
statements  of  the  answer  as  true,  a  complete  justifi' 
cation  for  the  jettison  is  made  out;  it  was  not  ne- 
cessary to  detail  all  the  circumstances  which  estab- 
lished the  justification. 

3.  The  court  did  not  err  in  its  decision  upon  the 
question  made  in  regard  to  the  leakage  from  the 
barrels,  on  account  of  defect  of  cooperage  ;  the  ex- 
ception of  liability  on  that  account  was  made  in  the 
bill  of  lading.     (See  Reno  vs.  Hagan,  12  B.  Mm.,  63.) 
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BuTLBr*  *fr    The  proof  showed  clearly  the  bad  condition  of  the 
BiFrrAVB.        barrels  when  shipped. 

^""'""'"""'"^  4.  No  good  reason  is  perceived  why  Jamison » the 
pilot,  should  have  been  excluded  as  a  witness.  The 
cases  relied  on  by  appellee's  counsel,  are  not  appli- 
cable to  a  case  like  this ;  those  were  cases  where 
the  principal  was  sued  for  negligence  and  miaman* 
agement  of  the  agent,  in  which  the  latter  was  held 
incompetent  to  testify  in  behalf  of  his  principal. — 
These  cases  will  not  apply.  This  suit  is  not  brought 
against  the  principal  for  negligence  or  mismanage* 
ment  of  the  pilot  while  in  charge  of  the  boat,  but  is 
an  action  for  failure  to  deliver  the  goods,  without 
a  charge  against  any  officer  of  the  boat  for  negli- 
gence,  or  want  of  skill  in  the  management  of  the 
boat,  and  consequently  the  pilot  can  have  no  interest 
in  the  result  of  the  case.  {Larin  vs,  Cartol  Ins.  C0., 
1  Wa.  O.  Rep.,  223.)  The  pilot  w&i  held  to  be  a 
competent  witness  in  an  action  by  the  owners 
against  the  underwriters,  for  the  loss  of  a  vessel 
while  in  his  charge. 

5.  It  is  insisted  for  appellants,  that  the  circuit 
court  erred  in  rejecting  the  testimony  offered  by  them, 
to  prove  that  spars  and  anchors  could  not  have  been 
used  to  any  purpose,  and  that  it  was  an  error  to  per* 
mit  the  plaintiff*  to  read  parts  of  his  examination 
without  reading  the  whole.  The  condition  of  a  boat 
in  distress,  and  all  the  surrounding  circumstances,  is 
necessary  to  be  considered  in  deciding  upon  the 
most  proper  expedients  to  be  adopted  for  her  relief; 
as  the  sound  practical  pbysician  varies  his  prescrip* 
tion  according;'  to  the  type  of  the  disease  of  his 
patient,  so  will  the  experienced  navigator  be  govern- 
ed in  the  use  of  means  to  relieve  his  vessel.  If  a 
steamer  in  ascending  the  Mississippi  or  Ohio,  while 
rising,  should  ground  on  a  smooth  level  bar,  spars 
and  anchors  would  in  general  be  the  appropriate 
means  of  relief;  but  suppose  the  water  to  be  out  of 
the  banks  and  falling,  and  the  boat  run  on  a  log  or 
other  obstruction  in  the  water  some  forty  or  fifty  feet 
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deep,  and  the  bow  so  raised  as  to  caase  water  to  enter  Bwrtw,  4a 
at  the  stem,  so  fast  as  to  justify  the  inference  that  BwnAwm. 
she  most  sink  in  one  hoar,  and  the  boat  eoald  be 
relieved  by  casting  overboard  one-thirteenth  part  of 
the  cargo;  but  instead  of  that  course,  the  com* 
mander  set  about  rigging  spars  and  anchors,  which^ 
if  practicable  at  all,  would  require  some  three  or 
four  hours,  would  not  such  an  officer  be  pronounced 
wholly  unfit  for  his  position?  Yet  such  an  one,  when 
taunted  for  his  lack  of  skill,  might  plead  the  judg- 
ment of  the  circuit  court  in  this  case,  as  an  apology 
for  his  conduct.  Whether  under  all  circumstances  it 
would  have  been  judicious  to  attempt  the  use  of 
spars  and  anchors,  was  a  question  of  fact  for  the 
jury  and  not  the  court  to  decide;  and  the  court  erred 
in  deciding  otherwise. 

The  court,  by  overruling  the  demurrer  to  the  an- 
swer of  defendants,  in  which  is  distinctly  stated  the 
impracticability  of  using  spars  and  anchors  for  the 
relief  of  the  boat,  as  a  ground  of  defence,  thereby 
recognized  the  competency  of  such  proof  in  the  de- 
fence,  and  that  any  attempt  to  do  so,  would  have  in* 
creased  the  peril.  The  court  should  have  admitted 
the  cross  examination  of  witnesses  bearing  on  this 
point,  to  have  been  read  to  the  jury  with  other  parts 
of  the  depositions  which  were  read;  though  it  con- 
sisted of  opinions,  it  was  competent,  being  liie  opin- 
ions of  experienced  navigators.  {Walker  vs.  Protec* 
turn  Ins.  Co.,  29  Maine  Rep.^  320,  and  authorities 
there  cited;  MaUem  vs,  Nesbit,  1  Carr.  4*  P<V^j  76, 
{bund  in  11  Can,  Com.  Law  Rep.,  818 ;  especially  the 
opinions  of  Abbott,  justice  on  this  point.) 

6.  It  is  denied  that  any  case  can  be  found,  where 
the  master  or  carrier  has  been  held  liable  for  the 
value  of  goods  cast  overboard  justifiably,  for  failing 
to  hold  possession  of  the  remainder  of  the  cargo, 
until  a  general  average  estimate  is  made.  Thatwaa 
the  civil  law  rule ,  and  the  average  was  to  be  com- 
puted at  the  port  of  destination ;  bat  is  is  denied  thai 
It  has  ever  been  followed  in  England  or  America.*-* 
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BxNTLBT,  Slc.  It  would  be  impracticable  to  enforce  such  a  rule  in 
BurrARo.  the  United  States.  Suppose  the  case  of  a  steamboat 
at  Pittsburgh,  or  Louisville,  taking  on  board  a  cai^, 
parts  of  which  are  live  stock,  and  for  ports  on  the 
whole  line  of  the  Ohio  and  Mississippi,  even  to  the 
port  of  New  Orleans,  must  the  vessel  convey  all  to 
the  last  named  port  to  make  the  general  average? 
Or,  suppose  a  steamboat  leave  New  Orleans  with 
goods,  groceries,  tropical  fruits,  &c.,  for  towns,  villa- 
ges, and  farms,  on  the  Mississippi  and  Ohio;  a  jetti- 
son is  necessary  before  reaching  Natchez;  is  the 
vessel  then  to  be  run  to  the  place  of  destination,  say 
Louisville,  conveying  the  remainder  of  the  cargo,  m 
order  to  make  the  average  estimate?  It  cannot 
be  so.  \  fair  interpretation  of  the  authorities  on 
this  subject  will  lead  to  no  such  absurd  conclusion. 
Stephens  in  his  Treatise  on  Average,  page  51,  says 
it  is  fi*equently  asked  whether  the  master  can  refuse 
to  deliver  the  goods  to  the  merchant  until  he  he  is 
satisfied.  This  is  so  well  answered  by  Potheir,  that 
I  cannot  do  better  than  to  quote  his  words:  ^'Groods 
cannot  be  retained  for  freight,  and  contribution  ought 
not  to  have  a  greater  privilege  than  freight;  but 
though  the  master  cannot  retain  the  goods,  he  may 
seize  them  on  the  quay,  until  security  is  given: 
nevertheless,  if  the  merchant  is  in  good  credit,  to 
deliver  the  goods,  and  this  being  the  custom,  the 
master  is  not  liable  for  his  insolvency."  This,  says 
Stephens,  is  also  the  custom  with  us,  but  the  master 
may  if  he  choose,  insist  upon  the  consignees  enter* 
ing  into  an '  average  bond ;  such  an  instrument  iS| 
however,  but  of  little  use,  unless  the  names  of  the 
arbitrators  be  inserted,  as  it  will  be  an  obligation  to 
do  onl>  what  the  law  would  compel  them  to  do.— 
{Hallet  vs.  Ban^d,  18  Vez.,  187;  Abbott  an  Shipping, 
Am.  ed.  of  1850,  507-8.)  See  PhiUipstm  Gen.  Av.  and 
^.,210,  where  it  is  clearly  laid  down,  that  though 
the  master  may  retain  for  general  average,  he  is  not 
bound  to  do  it.  Also,  U.  S.  vs.  WUson,  3  Sumnery  308. 
In  {Simmons  vs.  Loder,  2  Bam.  4*  Cross,  805,  and 
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Scaif  vs.  Tober,  3  Bam.  ^  Adolphu$,  523,  the  right  of    »«"«*♦»  *•• 
the  master  to  retain  is  recognized,  but  no  intimation        Bmtai». 
is  given  of  his  liability  if  he  fail  to  do  so.  " 

But  the  plaintiff  in  his  petition  does  not  claim  the 
benefit  of  an  average  aciyustment  of  the  loss  ;  that 
is  not  the  object  of  his  suit,  and  he  cannot  insist 
apon  a  recovery  on  that  principle;  and  disclaimed 
in  the  circuit  court,  and  now  for  the  first  time  relied 
upon  in  this  court. 

The  exception  of  the  dangers  of  the  river  contain- 
ed  in  the  bill  of  lading,  must  be  taken  as  applicable 
to  the  dangers  resulting  from  the  navigation  of  the 
river  in  the  ordinary  way,  with  such  reasonable  care 
as  a  prudent  man  would  use  in  regard  to  his  own 
property.  In  the  case  of  Collier  vs.  Valentine ^  1 1  Mis. 
Rep.y  299,  the  doctrine  is  recognized  that  each  case, 
in  respect  to  diligence  or  negligence,  must  be  deter* 
mined  very  much  by  its  own  particular  circumstan- 
ces, growing  out  of  the  navigation  of  our  rivers,  and 
the  result  tested  by  the  course  usually  pursued  by 
skillful  pilots.  In  Hart  vs.  AlleUy  II  Watts,  IIS^  the 
court  said  that  it  was  not  sufficient  for  the  plaintiff 
to  prove  a  defect  in  the  vessel,  but  he  must  also  show 
that  that  defect  in  some  way  contributed  to  the  k>ss.. 
See  also,  FairchUd  vs.  Slocum,  19  Wend.,  82. 

James  Harlan  on  same  side — 

1.  The  first  question  to  which  I  will  call  the  attend 
tion  of  this  court  is,  whether  or  not  the  court  erred  in* 
instructing  the  jury  ? 

.  The  testimony  of  a  great  number  of  witnesses,  all 
of  whom  were  men  of  skill  and  experience  in  the 
navigation  of  the  Mississippi  and  Ohio  rivers,  as  plr 
lots  or  captains,  concur — I.  That  the  middle  channel 
at  Montezuma  bar,  in  the  condition  of  the  river  when 
the  accident  occurred,  was  the  proper  channel.  9. 
That  spars  and  anchors  are  of  no  use  where  the  sand^ 
is  soft.  3.  That  a  boat  grounded,  as  the  Glendy 
Burke  was  proved  to  be,  with  a  strong  current  run- 
ning under  her  midships,  would,  unless  speedily  re^ 
VOL,  XVI.        42 
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•w**.  **•    iliered,  break  h)  two  and  be  loet.    4.  That  new  ft»r«- 

ftrmitD.       ^nations  of  sand  are  suddenly  made  in  the  Mississip- 

""""■""*""  pi  river  which  baffle  the  skill  of  the  most  experience 

d  pilots.    &  That  the  middle  channel  is  safer  for 

ascending  boats  than  the  bend  channel. 

The  other  pilot,  Smith,  the  mates,  and  engineers, 
were  examined,  all  of  whom  sustain  the  evidence  ctf 
Jamison,  as  to  the  occurrences  of  the  night,  and  the 
absolute  necessity  of  throwing  a  part  of  the  cargo 
overboard  to  save  the  boat  and  the  remainder  of  the 
cargo. 

What  is  the  law  arising  on  these  facts  ?  Chancel- 
lor Kent  says:  "Jf  goods  be  destroyed  by  necessilT, 
as  by  throwing  them  overboard  from  a  vessel  or 
barge  for  the  preservation  of  the  vessel  and  crew  in 
a  tempest,  the  carrier  is  not  liable."  (2  KeiU,  603.) 
Again :  ^'It  is  often  a  difficult  point  to  determine, 
whether  the  disaster  happened  by  a  peril  of  the  sea, 
or  unavoidable  accident,  or  by  the  fault,  negligence, 
or  want  of  skill  of  the  master.  If  a  rock,  or  sand- 
bar be  generally  knaum^  and  the  ship  be  not  forced  up- 
on it  by  adverse  winds  or  tempests,  the  loss  is  to  be 
imputed  to  the  fault  of  the  master.  But  if  the  ship 
be  forced  upon  such  rock  or  shallow  by  winds  or  tem- 
pests, or  if  the  bar  was  occasioned  by  a  recent  and  sud* 
den  collection  of  sand^  in  a  place  where  ships  could  before 
sail  with  safety ^  the  loss  is  to  be  attribiUed  to  a  peril  of  the 
'sea  which  is  the  same  as  the  vis  major  or  casus  fortuitous 
sf  the  civil  law,''     (3  Kent,  217.) 

Judge  Story  says :  "The  case  of  a  jettison  at  sea, 
•to  save  tlie  vessel  from  foundering,  and  to  preserve 
the  lives  of  the  crew,  is  (as  we  shall  presently  see,) 
a  loss  by  the  act  of  God,  although  it  is  accomplished 
by  the  immediate  agency  of  man."  {Story  on  BaS- 
mentSy  sec,  525.)  "But  there  are  also  cases,  where 
4£^e  carrier's  own  agency  is  concerned  in  the  loss, 
which, however,  is  by  law  deemed  excusable.  Thus, 
in  cases  of  throwing  goods  overboard  to  lighten  a 
ship  or  boat,  and  preserve  life,  the  carrier  will  be  ex- 
cused, if  it  has   arisen  fi-om  necessity.    Thus,  if  m 
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ferryman  Bhouldy  in  a  Btorm,  dirow  overboard  aven    S^tn^t^ 
a  box  of  je web,  if  it  was  done  from  absolute  neceai-       %«Tij^i^ 
•ity  to  eave  life,  he  would  stand  excused.    But,  if  it  '  ^~' 

was  done  without  necessity,  or  rashly  and  imprudent** 
ly,  it  would  be  otherwise."     {Itdd,  sec.  575.) 

It  is  admitted  that  the  owners  of  steamboats  on  th/^ 
western  waters  are  common  carriers,  and  are  liable 
as  such,  but  tbeijr  liabilities  may  be  modified  or  re- 
stricted by  the  terms  of  the  contract  of  affreight- 
ment. The  argument  on  the  other  side  is,  tbftt  the 
plaintiffs  in  this  case  are  liable  as  common  carrieijp 
to  the  same  extent  -as  if  no  bill  of  lading  had  been 
executed,  and  that  nothing  will  excuse  them  fpr  a 
loss  in  this  case,  uniees  it  was  occasioned  by  an  act 
of  God ;  that  no  case  of  jettison  can  be  found  where 
the  act  was  justified  or  excused,  if  the  necessity  ws# 
caused  by  human  agency. 

The  authorities  do  not  sustain  that  position.  In 
the  case  of  the  CdunMan  Insurance  Company  vs.  Ashr 
ijf,  4^.,  13  Peters,  331,  the  master  of  a  vessel  in  a 
«torm  voluntarily  run  the  vessel  ashore,  and  she  was 
lost,  but  the  cargo  was  saved.  The  court  said  it  was 
a  proper  case  for  general  avera^^e.  In  the  opinion 
in  that  case,  Judge  Story  lays  down  the  principles 
which  authorize  a  jettison.  1.  ^'That  the  ship  and 
cargo  should  be  placed  in  a  common  imminent  peril, 
2.  That  there  be  a  voluntary  mcrifice  of  property  to 
avert  that  peril;  and,  3.  That  by  that  sacrifice  -the 
safety  of  the  other  should  be  presently  and  success- 
fully attained"— jfof^  338.  The  court  say,  "that 
whatever  is  sacrificed  voluntarily  for  thie  common 
goo(|,  is  to  be  recompensed  by  the  common  contribu- 
tion of  the  property  benefitted  thereby" — page  343. 

In  the  treatise  on  contracts  by  W.  W.  Story,  it  is 
aaid :  "In  cases  of  carriage  by  sea,  the  bills  of  lad* 
ing  often  contain  an  exception  of  responsibility  for 
losses  arising  from  'perils  of  the  sea.'  This  terra, 
which  would  naturally  include  only  dangers  arising 
immediately  from  the  sea,  and  peculiar  to  it,  has 
been  construed  to  include  within  it^  captures  by  pjr 
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BniTLKY,  fto.    rates;  losses  by  collision,  where  there  is  no  blame; 
BvsTASD.        destruction  of  goods  at  sea  by  rats  where  there  is  a 
'  cat  on  board ;  and  all  injuries  and  damages  resultiag 

to  goods  from  the  effect  of  storms  and  tempests  upon 
the  ship.  A  common  carrier  would  not,  therefore, 
be  responsible  for  such  iiyuries  and  losses."  {Staij 
an  Contracts^  section  754.) 

Again :  ''A  common  carrier  is  not,  howeyer,  re- 
sponsible for  losses  arising  from  the  ordinary  wear 
and  tear  of  transportation,  or  for  deterioration  in 
quantity  or  quality,  arising  from  any  inherent  tenden* 
cy  in  the  goods  to  decay  or  damage,  as  for  leakage 
and  firmentation,  or  rotting  without  his  default,  or 
for  injury  or  damage  resulting  from  the  default  of 
the  owner  or  shipper,  such  as  defective  packing;  so, 
also,  there  are  cases  of  great  exigency,  where  the 
loss  is  occasioned  by  the  act  of  the  carrier,  in  which 
the  law,  in  consideration  of  the  necessity  of  the  case, 
excuses  bim.  Thus,  if  he  make  a  jettison  of  goods, 
to  lighten  a  ship  or  boat  in  danger  of  foundering,  or 
to  preserve  life,  he  will  not  be  responsible  for  the 
loss."     {Story  on  Contracts,  »3c.  753.) 

The  same  author  says :  '^  'Dangers  of  the  river'  is 
also  another  phrase  by  which  common  carriers  on 
water  sometimes  limit  their  responsibility ;  and  it  has 
received  nearly  the  same  definition  from  the  court  as 
'perils  of  the  sea.'  Some  new  causes  of  loss  would, 
however^  come  under  this  term,  not  strictly  'perils  of 
the  sea,'  such  as  hidden  obstructions  in  the  river, 
newly  placed,  and  not  only  not  known  to  be  there, 
but  of  such  a  character  that  human  skill  or  foresight 
could  not  have  discovered  and  avoided  them."  (&»- 
ry  on  Coniracts,  sec.  754,  b,) 

The  supreme  court  of  Illinois  decided  that  ''the 
law  is  well  settled,  where  goods  are  necessariljr 
thrown  overboard  in  a  tempest,  to  preserve  the  ves- 
sel and  crew,  that  it  is  a  loss  of  inevitable  aecident, 
or,  as  it  is  usually  termed,  the  act  of  God,  which  ^• 
euses  the  carrier."  (GiUeU  vs.  Mis,  11  Mimns  Ap., 
580.) 
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•  In  tbe  case  of  Collier  V9,  Vakntine.  1 1  Missouri  Rg-     BBm*T,.&o. 
partSy  299»  the  principle  for  which  plaintifis  in  error        BostIbd. 
isontend,  was  expressly  decided.    The  steamer  Ore-  """"^  ' 

^on  left  St.  Louis  for  New  Orleans,  and  about  fifty 
miles  below  the  former  city,  she  ran  with  her  bow. 
against  a  sand-bar,  and  by  the  force  of  the  current 
immediately  swung  round.  In  swinging,  the  side  of 
the  boat,  near  the  stern,  or  between  the  aiter-hatch 
and  the  stem  post,  struck  a  snag,  which  tore  a  hole 
in  her,  and  then  she  swung  over  the  snag  up  against* 
the  bar.  The  boat  and  much  of  the  cargo,  includ- 
ing the  plaintifi''s  bacon,  was  lost.  The  place  at 
which  the  vessel  struck  was  a  narrow  channel,  with 
a  bar  on  one  side  and  a  swift  current  on  the  other* 
The  captain,  who  also  acted  as  pilot,  was  at  the  wheel 
when  the  accident  occurred,  and  was  reputed  to  be 
one  of  the  best  pilots  on  the  river.  The  testimony, 
shows  that  the  boat  was  in  the  channel,  but  bearing 
to  the  right  to  avoid  the  snags,  the  bow  struck  tha 
bar,  and  then  the  swinging  became  inevitable,  and: 
Che  loss  was  the  necessary  consequence.  Upoa. 
these  facts  the  judges  of  the  supreme  court  of  Miek 
souri  were  unanimously  of  the  opinion  that  the  own- 
ers of  Che  boat  were  not  liable  for  the  Joss  of  the. 
bacon  which  plaintifi*  had  shipped  on  her.  The  same 
oourt  decided  that  the  master  of  a  steamboat  carry- 
ing wheat,  which  was  wet  by  inevitable  accid.ent,  is 
not  liable  for  damages  because  he  did  not  dry  the 
wheat.  (Steamboat  Lyrix  vs.  King^  12  Missouri  Rsp,^ 
272.) 

The  supreme  court  of  the  United  states,  in  the  case, 
of  Clarke  vs.  Barnwell^  12  Howard^  272,  decided,  that 
where  goods  are  shipped  and  the  usual  bill  of  lading, 
given,  ''promising  to  deliver  them  in  good  order,  the 
dangers  of  the  seas  excepted,"  and  they  are  found 
to  be  damaged,  the  tmus  prohandi  is  upon  the  owners 
of  the  vessel,  to  show  that  the  injury  was  occasioned 
by  one  of  the  excepted  causes.  But  although  the  in- 
jury may  have  been  occasioned  by  one  of  the  ex- 
cepted causes,  yet  still  the  owners  of  the  vessel  are. 
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B»»»*w,  to.    reapondtU^,  if  tke  injury  might  have  been  avoided, 

BmtflnB.       by  the  Exercise  of  r^asohable  skill  and  attentioa  <m 

^'""""""*"""**   the  part  of  the  persone  employed  in  the  eonveyatice 

of  the  goods.     But  the  onus  probandi  thea  becomee 

shifted  on  the  shipper  to  show  the  negligence. 

This  case  establishes  the  prineiple^  tJiat  if  the  loev 
#as  occasiooed  by  the  perils  of  ^e  sea,  there  »  aa 
responsibiHty  on  the  vessel,  unless  negligence  i» 
shown,  atid  that  must  be  done  by  the  shipper  or 
owner  of  the  goods. 

Now  I  submit  to  the  court,  whellrer  new  formationa 
of  sand  and  hidden  snags  in  the  Mississippi  river, 
stioald  not  be  classed  under  tiie  head,  "dangers  of  the 
river"?  I  think  I  have  shown  that  such  is  the  doc- 
trine of  the  }^esettt  day.  * 

I  think  the  doctrine  upon  the  rabfect  of  the  re- 
sponsibility of  common  carriers  by  water,  may  be 
swnmed  up  thus :  1.  If  the  bill  <Kf  lading  eootaine 
Bfo  exceptions,^  then  nothing  excuses  the  carrier  but 
the  act  of  God  or  the  public  enemies.  2.  If  it  co>ii- 
tains  the  exception,  '^dangers  of  the  river,"  the  car* 
rier  i^  not  responsiMe,  if  he  can  show  that  tlie  Idbs 
wae  in  eoi^seqtfence  tliereof ;  and  to  establish  whieb 
the  oHu$  is  on  the  carrier.  9.  That  although  the  loas 
was  occasioned  by  the  "dangers  of  the  river,"  yet 
the  plaintiff  inay  eAiow  negligence  of  the  carrier,  but 
in  such  case  the  buiihen  of  proof  is  thrown  on  ibt 
plaintiff. 

The  evidence  in  the  record  edtftbliifhes»  beyond 
question,  that  the  accident  which  occurred  at  Monte* 
xuma  bar,  wae  ecoasioned  by  the  *<dangers  of  the 
river,'^  and  that  defendants  used  due  diligeaoe  and 
eatttioli  to  avoid  it.  But  whether  or  not,  it  was  a 
questioii  of  fact  to  be  decided  by  the  jury  and  not  by 
l^e  cddrti  The  eourt,  therefore,  erred  in  giving  m 
peremptory  instruction  to  the  jury  to  find  ibr  tba 
plaintiff.  The  supreme  court  of  New  York  in  CaU 
vs.  McMechen^  A  Mnsoni  150,  and  in  EKM  nt.  Ant- 
sgOj  10  Johnson,  t,  and  the  supreme  court  of  Tea* 
newee  in  €htdm  e«^  Buchmuin,  6  Ycrger^  73,  hs^r^ 
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expressly  decided  that  whether  a  earner  had  a«ed    Bwrwc,  ^m 
due  diligeiice  and  caution  to  avoid  obstruetiona,  ib  a       BvmuK. 
question  of  fact  for  theyitrjr  to  decide.  " 

2.  In  the  progress  of  the  trial,  the  circuit  court  ex- 
cluded evidence  offered  ky  the  defendaats,  which 
seems  to  me  was  relevant  and  properly  be  oottsider* 
ed  by  the  jury. 

I  will  give  a  few  exampks.  Jamison,  the  pilol, 
was  asked  this  question  by  defendants'  eouo^el: 
^'Whetlier  spars  and  anchors  ceukbor  could  not  ha^a 
been  used  to  any  advantage  in  getting  the  boat  off  ?^ 
plaintiff  objected  to  the  question>  and  the  court  4t^ 
cided  it  was  incompetent.  The  wttsieas  was  theai 
asked  this  question  :  '^In  the  condition  the  boat  wan 
in,  what  oth^  means  of  relief  waa  tfiere  to  get  the 
Doat  off?'*  The  court  rejected  the  question  aa  ia^ 
competent.  This  question  was  asked  the  witness : 
'^Whether  or  not  the  use,  or  the  attempt  to  use  the 
spars  and  anchors  would  or  not  have  increased  the 
peril  ?*^  Plaintiff  objected  to  the  quei^ion  as  illegal^ 
and  the  court  sustained  the  otoectiouy  and  would  not 
permit  the  witness  to  answer  it« 

Braahear  gave  his  deposition  in  which,  after  stat- 
ing there  had  been  a  consultation  between  the  cap^ 
tain,  Jamison,  the  pilot,  Edward  Taylor,  the  first 
mate,  and  witness,  the  second  mate,  says :  ''That 
after  examining  the  condition  the  boat  was  in,  aa 
carefully  as  it  could  he  done,  we  come  to  the  cos* 
elusion,  unanimously,  that  there  was  no  other  means 
of  saving  the  boat,  which  we  could  possibly  resort 
to,  except  to  throw  out  so  much  of  the  ft'eight  on 
board  as  would  lighten  and  float  her  off.'*  The  wit* 
BOSS  was  then  asked :  ''Whether  or  not  anything 
was  said  in  the  consultation  in  regard  to  spars, 
whether  they  could  be  used  to  any  advantage?  State 
all  that  passed  on  the  subject.''  The  court  would 
not  permit  the  question  to  be  answered.  The  wit- 
ness was  then  adced ;  "Whether  or  not  anything  was. 
said  in  the  consultation  in  regard  to  the  peculiar 
danger  the  boat  was  in,  as  to  how  she  might  be  lov^ 
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^*    and  as  to  whether  that  was  an  event  soon  to  hap 
BovTABB.       pen?"    This  question  and  the  answer  to  it  were  ex- 
'  eluded  by  the  court  from  the  jury. 

These  are  only  a  few  of  the  many  rulings  of  the 
eircuit  judge  against  the  defendants.  It  will  not  re- 
quire any  argument  to  prove  to  this  court  that  some, 
if  not  alU  of  the  rejected  questions,  were  pertineot 
to  the  issue  to  be  tried  by  the  jury.  All  that  occQ^ 
red  at  the  time  of  the  accident  should  have  bees 
given  to  the  jury,  to  enable  them  to  decide  whether 
the  necessity  existed  for  the  jettison.  There  are 
some  minor  questions  presented  in  the  record,  which 
have  been  noticed  by  my  co-a^jutors  in  their  brieft, 
and  need  not  be  repeated  by  me. 

Upon  the  whole  record,  the  counsel  for  the  plain- 
tiffs in  error,  defendants  below,  insist :  First.  That 
the  evidence  in  the  record  shows  that  the  throwio; 
overboard  of  the  molasses  was  an  act  of  necessity, 
which  was  not  caused  either  by  the  negligence  or 
lack  of  skill  of  the  officers  on  board  the  Glendy 
Burke  ;  that  it  is  embraced  in  the  exception  in  the 
bill  of  lading,  ''dangers  of  the  rivers."  Second.  Bot 
whether  the  evidence  is  or  not  conclusive,  it  certain- 
ly conduced  to  establish  the  defense  set  forth  in  the 
answer ;  and  that  being  the  case,  the  jury  were  the 
constitutional  triers  of  the  facts.  Upon  these  two 
points  alone,  the  judgment  of  the  circuit  court  is  eh 
roneous  and  should  be  reversed. 


I^ed  4*  Warthington  for  appellc 

The  court  will  perceive  from  the  record,  that  the 
answer  was  filed  in  the  clerk's  office,  and  before  the 
first  term  of  the  court.  Bustard's  counsel  predicated 
the  motion  for  a  judgment,  as  to  ail  but  leakage  and 
cooperage,  upon  the  insufficiency  of  the  answer. 
That  motion  was  not  made  before  the  answer  was 
filed.  Injustice  is  done  to  Bustard's  counsel,  as  we 
respectfully  suggest  in  the  opinion  as  now  drawn,  ia 
leaving  them  to  make  the  motion  at  the^time  indicat- 
ed in  the  opinion^ 
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To  the  doctrine  of  jettison,  as  laid  down  in  tlw  Bhww,  km. 
opinion,  we  do  not,  in  the  main,  object.  But  in  sev- 
eral places  the  court  says  that  the  current  of  the 
river  is  a  ty»  major  that  may  lead  to  results  that  will 
justify  a  jettison.  Is  this  so?  Is  not  a  current  usu* 
ally  found  in  a  rising  or  falling  river  at  a  given  place, 
an  ordinary  and  known  danger  of  the  river  ?  The 
testimony  in  this  case  shows  that  a  carrier  does 
know  the  course  and  effect  of  a  current  at  a  given 
placcx  In  this  case,  such  knowledge  on  the  part  of 
the  carrier  is  a  fact,  not  a  presumption  of  law.  Gan 
he  then  be  heard  to  say,  at  a  stage  of  the  disaster, 
either  before  the  first  striking  or  after  it,  that  he  had 
miscalculated  the  effect  of,  or  was  overcome  by  the 
force  of  it?  {See  Williams  vs.  Bratisony  I  Murphy ^ 
417,  and  Murphy^  Brovm,  4*  ^^*'  ^^-  StaUm,  3  Munford^ 
240,  and  especially  Mr.  Wirt's  argument  in  the  lat- 
ter case.) 

The  same  argument  will  hold  good  as  to  a  high, 
strong,  and  steady  wind.  The  carrier  who  enters  a 
narrow  and  difficult  pass  in  a  strong  wind,  ought  not 
to  be  permitted  to  acquit  himself  of  a  disaster,  by 
reason  of  the  effect  of  winds  and  currents,  which 
were  known  to  him  when  he  entered.  If  overtaken 
in  the  pass  by  an  overwhelming  gust  or  squall,  it 
would  not  be  an  ordinary  accident.  If,  after  striking 
the  first  time,  and  there  was  no  injury  from  such 
striking,  and  no  danger  in  remaining  there  until  day- 
light, or  the  wind  subsided,  can  a  carrier  say  that  he 
was  overwhelmed  by  darkness,  currents,  and  wind  ? 
All  these  were  known  and  impending  dangers,  not 
sudden  and  unexpected. 

We  think  that  the  opinion  as  now  drawn,  ought  to 
be  essentially  modified,  in  each  of  these  particu- 
lars. 

We  did  not  mean  to  say  in  our  argument,  as  the 
court  seems  to  have  understood  us,  that  it  could  not 
be  shown  without  a  trial,  that  spars  and  anchors 
could  not  have  been  used  to  advantage.  Wa 
meant  to  say  that  it  could  be  shown  that  spars  and 
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^*  attchore  w«r6  not  commonly  resorted  toon  qnick-sand 
BavtAMD.  bars,  mud  were  of  no  use  there.  So  we  understood 
the  court  below.  If  spars  and  anchors  are  common- 
ly used  and  resorted  to  on  such  bars,  then  the  carrier 
cannot  excuse  himself  for  not  trying  them.  There 
is  nothing  like  trying.  If  any  sensible,  discreet,  and 
skillful  boatman  would  say  that  spars  and  anchors 
could  have  been  used  with,  benefit,  or  that  it  is  usual 
and  common  under  such  circumstances,  and  in  such  a 
place,  to  have  tried  the  effect  of  them,  tbe  carrier 
ought  to  have  made  the  experiment. 

We  think  that  there  is  but  Iktle  difference  betwixt 
the  c^inion  before  us,  and  that  oi  the  court  below, 
as  we  understood  it.  The  court  below  offered  to 
admit  proof  that  spars  and  anchors  were  not  resorted 
to  on  quick-sand  bars,  but  excluded  the  proof  as  to 
thoir  being  of  no  use  in  a  caae  hypothetical  in  the 
question.  The  opinion  is  somewhat  indefinite,  or 
not  so  definite  as  to  give  a  practical  rule  for  another 
trial. 

With  great  deference  we  still  suggest  that  the 
answer  is  not  a  full  defense. 

The  suit  is  for  failure  in  a  carrier  to  do  his  do^. 
For  defense  the  carrier  says  that  he  discharged  bb 
duty.  Now,  what  was  the  duty  discharged  ?  He 
emnmitted  a  justifiable  jettison.  Is  his  duty  iiiUy 
discharged,  when  he  throws  a  part  of  the  cargo  into 
the  river,  and  saves  the  boat  and  tbe  remainder  ^S 
the  cargo  ?  Was  it  not  his  duty  to  bring  up  and  de* 
liver  what  was  not  sacrificed  ?  Was  it  not  equally 
kts  duty  to  render  an  account,  a  general  average  ac- 
count ? 

We  think  the  authorities  cited  in  the  written  brief 
heretofore  filed,  are  express  to  that  effect.  Suppose 
that  the  carrier  had  failed  to  deliver  the  cargo  of 
Bastard  that  was  saved,  and  had  converted  it  to  his 
own  use,  could  we  not  have  recovered  for  it  in  this 
action  ?  To  deliver  what  remained  after  the  jettison 
was  his  plain  du^.  To  make  up  a  general  average 
Moount  waa  also  hia  plain  duty.    If  the  cairier  kaa 
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foiled  to  do  that,  Bustard  canncrt  recover  of  the  car^     Bwm*r,  «m^ 
rier,  because  the  jettisoxi  was  justifiable  and  regular,       Bii«tasi». 
and  he  cannot  recover  his  average,  because  the  car- 
rier  has  failed  to  render  the  necessary  and  proper  ao- 
count. 

To  go  acquit  the  earrier  must  do  his  whole 
duty. 

It  may  be  inferred  from  the  dpinion,  that  the  car- 
rier may  be  sued  in  another  action,  for  a  failure  to 
discharge  the  duty  of  rendering  an  account.  This 
19  cutting  up  a  contract  into  parts.  The  carrier  10 
sued  for  a  breach  of  his  duties  or  obligations;  he 
pleads  a  fulfillment  in  all  but  one  Important  an4  vital 
particular,  and  says,  that  as  to  that  the  shipper  shail 
be  answered,  when  he  sues  for  its  non-performance. 
The  duty  not  performed  ftows  from,  and  is  of  nieees- 
sity  connected  Mrith  the  original  contract.  The  car" 
rier  ought  in  his  answer,  to  justify  as  to  the  jettison^ 
show  a  general  average  account,  and  let  judgfment 
go  for  his  share  of  the  general  average. 

JB.  Ballard  on  the  same  side — 

The  brief  of  Messrs.  Speed  d&Worthington,i» quite 
full  upon  most  of  the  points  involved  in  this  case^ biU 
I  still  desire  to  add  a  few  suggestions. 

1 .  The  answer  discloses  the  fact  that  the  boat  struck 
on^'Montezuma  Bar,"  that  is  on  a  kricwn  obatruetion* 
This  being  so,  the  carrier  is  liable,  notwithstunding 
the  other  general  statements  of  the  answer,  aad  nol 
withstanding  the  exception  of  ^'dangers  of  navigati<m* 
contained  in  the  bill  of  lading.  Such  an  '^exception** 
does  not  excuse  a  earrier  from  liability,  from  a  loss 
arising  from  his  vessel  striking  on  a  bar  or  other  ob- 
struction, unless  it  be  a  hidden  one,  newly  placed  in 
the  river,  and  '*of  such  a  character  that  human  still 
or  foresight  could  not  have  discovered  or  avoided  it/* 
{Gordon  vs.  Buchannon^  5  Terg.  Tenn.  Rep,,  72 ;  Tur-^ 
ney  vs.  WUsm,  7  Yerg.,  Tenn.  Bip.,  340;  WiOiatnsva. 
Bransotiy  1  Mur.  N.  C.  JR.,  417,  Angel  on  ike  Lai»  of 
Carriers^p.  168.)  These  authorities  containJtluBk^  a 
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Bnnxwf,  kc  fuller  exposition  of  the  exception  commonly  contain- 
BoftTASD.  ed  in  bills  of  lading,  than  can  be  found  elsewhere. — 
The  attention  of  the  court  is  especially  invitted  ta 
the  cases  of  Tumey  va,  Wilson^  and  WtBiams  vs.  Bran- 
son.  In  the  last  case  the  court  say:  "If  the  situa- 
tion of  the  rock  or  shallow,  be  generally  known,  and 
the  ship  be  not  forced  upon  it  by  adverse  winds  or 
tempests,  the  loss  is  to  be  imputed  to  the  fault  of  the 
master.'' 

There  is  no  intimation  in  the  answer  of  Bustard, 
that  the  "  Glendy  Burke  "  was  forced  upon  "Monte- 
zuma Bar"  by  adverse  winds  or  tempest,  and  there* 
fore  the  answer  was  bad;  and  upon  the  facts  dis- 
closed by  it,  the  plaintiff  was  entitled  to  recovery. 

The  statement  contained  in  the  answer,  that  the 
grounding  was  unforeseen,  unavoidable,  &c.,  is  a 
statement  of  a  conclusion  of  law,  and  therefore  bad. 
If  this  sort  of  pleading  was  good  under  the  old  sys- 
tem, which  consisted  rather  of  statements  of  conclu- 
sions of  law  than  of  facts,  it  is  not  good  under  the 
Code  of  Practice,  Under  the  old  system,  nil  debil  was 
a  good  plea  in  certain  actions  of  debt,  and  non  as- 
sumpsit in  actions  of  assumprit.  But  these  pleas  are 
obviously  conclusions  of  law  upon^ct^,  and  since  the 
Code  requires  the  facts  to  be  set  forth  in  the  plead- 
ings, such  pleas  or  their  equivalents,  would  be  bad 
under  the  Code.  The  decisions  under  the  New  York 
Code  have  been  in  accordance  with  these  views. — 
(See  Van  Suntwood*s  Pleadings^  259 ;  McMurray  t». 
T%mas,  5  How.  P.,  N.  Y.  JR.,  14 ;  8  Barb.  8.  C.  R.,  N. 
y.,250.)  Now  whether  the  grounding  was  unfore-^ 
seen  or  not,  or  unavoidable  or  not,  depends  on  the 
facts,  and  these  facts  the  Code  requires  should  have 
been  set  forth. 

But  the  facts  which  might  have  justified  the  ground* 
ing,  to- wit: — ^that  it  occurred  on  a  newly  formed  bar. 
Of  was  caused  by  winds  or  tempests,  are  not  set  forth 
in  the  answer,  and  therefore  it  is  bad ;  nor  are  they 
disclosed  by  the  proof,  and  therefore  the  plaintiff  is 
^titled  to  j  udgment. 
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2.  The  answer  sets  forth  that  the  boat  "run  on    B«irrt«r,  ito. 
Montezuma  Bar.     The  defendants  immediately  en-       Bvnaat. 
deavored  to  back  her  off  with   the   engines,  and  in  ^ 
doing  so,  she  swung  broadside  on  the  bar  and  stuck 

fast,  and  was  thus  grounded  ;  she  run  on  the  upper 
end  of  the  bar,  and  sumng  with  her  broadside  on  it/' 
The  obvious  meaning  of  this  is,  that  the  bow  of  the 
boat  never  got  free  from  the  bar  on  which  it  struck, 
but  that  the  bow  stuck  at  the  place  it  first  struck,  and 
that  the  boat  swung  around  on  the  same  bar.  But 
it  was  attempted  to  be  established  by  the  proof,  an 
entirely  different  state  of  facts.  It  was  attempted 
to  be  proven  that  after  the  boat  got  loose  from  the 
bar  she  first  struck,  she  floated  back  and  struck  her 
stern  on  another  bar  and  then  got  fast ;  and  that  in 
the  opinion  of  of  witnesses,  spars  and  anchors  could 
not  have  been  used  there.  It  seems  to  me,  that  all  such 
proof  was  irrelevant  and  mconsistnet  with  the  answer. 

3.  Witnesses  generally  are  required  to  state  facts; 
these  opinions  are  not  ordinarily  allowed  to  go 
to  the  jury.  But  when  the  subject  of  inquiry  is  a 
matter  of  science  or  peculiar  skill,  scientific,  or  skill- 
ful persons  are  allowed  to  give  their  opinions.  How* 
ever,  to  enable  them  to  express  an  opinion,  it  must 
first  be  established  to  the  satisfaction  of  the  court, 
that  they  are  really  skilled  in  the  matter  about  which 
their  opinion  is  asked,  and  then  their  opinion  must 
be  based  upon  the  facts  proven,  and  not  partly  upon 
facts  proven,  and  partly  upon  facts  not  proven. — 
Now,  in  this  case,  considering  that  the  getting  a  boat 
off  a  bar  is  a  matter  of  skill,  it  was  not,  I  think,  suf- 
ficiently shown  that  the  witnesses  who  were  asked 
their  opinion  as  to  the  practicability  of  using  spars 
and  cmchors^were  really  skilled  in  the  business  about 
which  their  opinion  was  asked ;  and  in  the  question 
propounded  to  them,  facts  were  assumed  to  exist, 
which  were  not  set  forth  in  the  answer;  which  were 
not  proven  ;  and  which  did  not  exist  in  fact.  I  more 
than  doubt,  whether  it  is  good  practice  to  allow  a 
hypothetical  question  to  be  propounded  to  a  witneM, 
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UmmxVfha,  before  the  facte  which  prove  the  hypothesiB  are  «8- 
Boar^KD.  tablished,  because  such  practice  may  tend  to  c<ni- 
fuse,  embarrass,  and  mislead  the  jury.  The  facts 
assumed  might  not  be  thereafter  proved,  and  yet  few 
juries  could  exclude  from  their  minds,  all  traces  of 
the  answers  to  the  hypothetical  questions ;  indeed, 
the  false  hypothesis  may  be  so  often  repeated,  that 
the  jury  might  assume  tlie  hypothesis  to  be  true. — 
The  better  and  safer  practice,  and  the  only  one  thai 
is  tolerated,  is  ^rst  to  establish  the  facte  and  then 
examine  the  experte.  But,  be  this  as  it  may,  if  a 
party  has  not  been  allowed  to  put  an  hypothetical 
question,  he  has  not  been  prejudiced,  if  the  facts  hy- 
pothecated were  not  at  some  stage  of  the  case  pro* 
yen.  Now  in  this  case,  all  the  facts  assumed  in  the 
hypothetical  questions  propounded  by  the  defendants 
to  their  witnesses,  were  not  proven,  and  hence  they 
were  not  prejudiced,  even  if  there  had  been  no  other 
objection  to  the  question. 

I  have  not  intended  to  argue  the  points  here  pre- 
sented, but  simply  to  state  them,  relying  that  they 
will  be  sufficiently  apprehended  from  their  state- 
ment. 

Pebrawj  5.  Chief  Justice  Marshall  delivered  the  opinion  of  the  Court. 

This  action,  by  ordinary  petition,  was  brought  on 
the  9th  of  March,  1853,  by  £.  Bustard  against  Bent- 
ley  and  others,  as  owners  of  the  steamboat  Glendy 
Burke,  of  which  J.  Bentley  was  captain  or  master, 
to  recover  damages  for  the  non-delivery  of  a  large 
quantity  of  molasses,  in  barrels  and  half  barrels,  part 
of  that  which  had  been  received  by  the  boat  at  or 
near  New  Orleans,  to  be  transported  to  and  deliver- 
ed at  Louisville  or  Portland,  the  dangers  of  the  river 
and  fire  only  excepted.  The  bill  of  lading  contain- 
ing the  number  and  marks  of  the  barrels,  and  the 
contract  for  transportation,  is  referred  to  and  filed 
with  the  petition,  and  is  in  the  usual  form,  except 
that  it  has  at  the  end,  and  above  the  signature,  tbe 
following  clause :  *'Not  responsible   for  leakage  or 
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cooperage."  The  petition,  however,  alledges  Ihat  Bwtlbt,  fte. 
the  barrels,  &c.,  delivered,  were  not  in  as  good  condi-  BvnM. 
tioR  as  when  received,  by  reason  of  which  the  plain- 
tiff  had  been  compelled  to  expend  a  named  sum  for 
hoops,  &c.,  including  which  he  claims  as  the  balance 
due  him,  after  deducting  fpeight,  the  sum  of  $4,139, 
afterwards  stated  in  an  amendment  to  be  $4,114  83, 
for  which  he  claims  judgment,  &c. 

The  defendants  demurred  to  the  petition,  and  on 
the  demurrer  being  overruled,  moved  that  the  de* 
mandfor  leakage  and  cooperage  should  be  stricken 
fW>m  the  petition,  which  was  refused.  The  plaintiff 
moved  for  a  judgment  for  the  amount  claimed,  ex^ 
cept  for  leakage  and  cooperage.  These  motions 
were  overruled,  and  the  defendants  filed  their  an- 
swer, in  which,  besides  denying  their  responsibility 
for  loss  by  leakage  and  cooperage,  they  show  that 
the  non-delivery  of  the  molasses,  for  which  the 
plaintiff  claims  compensation  (except  that  which  was 
lost  by  leakage  of  the  barrels  delivered  from  want  of 
proper  cooperage,)  was  caused  by  a  jettison  or  throw- 
ing overboard  of  the  barrels  and  half  barrels  not 
delivered,  under  circumstances  in  which  it  was  deem- 
ed necessary,  and  ordered  by  the  master  on  consul* 
tation  with  the  other  oflicerB  concerned  in  navigating 
the  boat,  as  the  only  means  of  saving  her  and  the 
residue  of  the  cargo,  the  aggregate  value  of  which, 
with  the  freight,  they  say,  was  over  $90,000.  And 
Aey  aver  that  this  loss  was  occasioned  by  the  dan- 
gers of  the  river,  for  which  they  are  not  responsible 
t>y  the  bill  of  lading. 

In  excuse  or  justification  of  the  jettison,  they  al- 
ledge  that  the  boat  left  New  Orleans  well  officered 
and  well  manned,  took  on  board,  on  her  way,  the 
plaintiff  *B  cargo,  and  was  duly  prosecuting  her  voy- 
age up  the  Mississippi,  for  Louisville,  when,  on  the 
night  of  the  5th  of  February,  and  about  five  miles 
below  Helena,  in  Arkansas,  being  under  way,  she 
mn  on  Montezuma  bar ;  that  efforts  were  immediate- 
ly made  to  back  her  off  with  the  engines,  and  in  do* 
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Biirn.BT»  &o.  ing  so  she  ewHDg  broadside  on  the  bar,  and  stack 
Bottard.  fast,  and  was  there  grounded ;  that  she  run  on  the 
upper  end  of  the  bar  and  swung  with  her  side  on  it; 
that  all  means  within  the  power  of  the  defendants 
were  used  to  get  her  olS*,  but  the  bar  was  a  quick- 
sand bar,  the  river  was  falling  rapidly,  and  the  cur- 
rent and  wind  strong  against  the  boat  and  the  bar, 
pressing  the  boat  upon  the  bar,  and  the  night  was 
Very  cold  ;  that  on  account  of  the  softness  of  the  bar 
spars  could  not  be  used ;  that  lighters  of  sufficient 
capacity  to  relieve  the  boat  could  not,  so  far  as 
known,  be  procured,  and  the  time  necessary  for  pro- 
curing any  would  have  exposed  the  boat  and  cargo 
to  too  much  danger  of  loss ;  that  in  this  condition 
the  boat  and  cargo  were  in  imminent  danger  of  be- 
ing lost,  and  the  master  upon  consultation,  deliber- 
ately determined  that  the  only  alternative  to  save  the 
boat  and  cargo  was  to  resort  to  a  jettison ;  that  he 
then  caused  338  barrels  and  285  half  barrels  of  mo- 
lasses, apd  21  barrels  of  oysters  in  the  shell,  to  be 
thrown  overboard,  which  so  lightened  the  boat,  that 
with  the  use  of  the  engines  she  was  got  afloat,  and 
then  proceeded  on  her  voyage  to  Portland  and  Louis- 
ville, and  delivered  the  remaining  part  of  her  cai^o, 
244  barrels  and  274  half  barrels  of  the  plaintiff's  molas- 
ses having  been  thrown  overboard;  and  that  the  part  of 
the  cargo  thrown  overboard  was  the  most  convenient 
to  reach,  the  least  valuable,  and  the  heaviest.  And 
the  answer  states  that  the  jettison  was  necessary  to 
save  the  boat  and  the  residue  of  the  cargo ;  that  the 
grounding  was  an  unforeseen  accident,  inevitable 
and  unavoidable,  and  happened  without  any  fault  or 
negligence  of  the  defendants  or  their  agents ;  and 
that  the  loss  of  the  molasses  thrown  overboard  was 
caused  by  dangers  of  the  river,  for  which  by  the  bill 
of  lading  they  are  not  liable,  and  that  because  of  the 
jettison  they  could  not  deliver  it.  The  defendants 
further  say  that  if  any  loss  occurred  from  leakage,  of 
which  they  know  nothings  it  resulted  from  neglect  of 
plaintiff's  agents  on  account  of  defective  cooperage 
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and  barrels,  without  fault  on  their  p^rt ;  and  they  de-     Rwtlet,  tte. 
ny  that  the  part  delivered  was  not  in  as  good  condi-        iBvmv^l  j| 
tion  as  when  received.     In  an  amended  answer,  filed  '^  ^ 

during  the  trial,  they  state  that  the  barrels  of  molas- 
ses received  on  board  of  the  Glendy  Burke  were  in 
bad  order,  and  had  leaked  very  much  when  the  jet- 
tison took  place;  that  some  of  those  thrown  over- 
board were  nearly  empty,   and  that  those  thrown 

overboard  had  leaked  and   wasted  at  least  $ .^ 

The  objections  of  the  plaintiff  to  the  filing  of  this 
amendment  were  overruled;  and  to  the  opinion  of 
the  court  overruling  the  objection,  as  Well  as  to  the 
other  opinions  before  mentioned,  exception  was  ta- 
ken by  the  parties  respectively. 

The  plaintiff  demurred  to  the  original  answer,  foat 
the  demurrer  was  overruled,  and  a  jury  impannelled, 
who,  after  hearing  the  evidence,  and  being  unable  to 
agree  on  a  verdict,  were  discharged,  and  the  cause 
was  continued.  At  a  succeding  term  a  trial  was 
had,  which,  after  the  exclusion,  by  the  court,  of  all 
testimony  going  to  show  the  opinions  of  various  per- 
sons engaged  in  navigating  steamboats  on  the  Ohio 
and  Mississippi  rivers,  that  spars  and  anchors  could 
not  have  been  used  with  any  effect  at  the  place  and 
in  the  condition  in  which  the  boat  was,  and  under  in- 
structions from  the  court  that  the  plaintiff  could  not 
recover  for  damage  by  leakage  and  cooperage,  and 
that  the  defendants  had  not  made  out  the  defense  of 
a  justifiable  jettison,  and  that  upon  the  whole  evi- 
dence they  must,  as  to  the  jettison,  find  for  the  plain- 
tiff, resulted  in  a  verdict  for  the  plaintiff  for  $3,857 
48  in  damages,  for  which  sum  judgment  was  render- 
ed in  his  favor.  The  defendants  excepted  to  the 
opinions  of  the  court  excluding  the  evidence  respect* 
ing  the  utility  of  attempting  to  use  spars  and  an- 
chors ;  and  also  to  the  instruction  given  as  to  the  jet- 
tison. The  plaintiff  excepted  to  the  instruction  to 
find  against  his  claim  for  loss  by  leakage  and  coolp« 
erage,  and  also  to  the  opinion  overruling  his  objeo- 
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BSNTLBT,  Ao. 

va. 

BASTARD. 


1.  Although 
a  fact  which 
might  bar  a  re- 
covery, ought 
properly  to  be 
DOj^ntived  in  a 
petition  on  a  cov 
enant,  and  is  not 
negatived,  yet  if 
in  the  answer  it 
be  set  out  and  re 
lied  upon  as  a 
defense  ,it  forms 
an  issue  in  the 
case,  and  no  re- 
Teraal  should 
take  place  for 
a  failure  tomake 
the  averment  in 
the  petition. 


tion  to  the  competency  of  Jamison,  the  pilot  of  the 
boat  at  the  time  of  the  jettison. 

The  motion  of  the  defendants  for  a  new  trial, 
founded  mainly  apon  the  exclusion  of  the  evidence 
above  referred  to,  and  upon  the  instruction  to  find 
for  the  plaintiff  as  to  the  jettison,  having  been  over- 
ruled, they  have  brought  the  case  to  this  court,  as- 
signing errors  covering  all  the  decisions  of  the  circait 
court  against  them.  The  plaintiff  has  assigned  cross 
errors,  questioning  all  of  the  decisions  against  him, 
except  upon  his  motion  for  a  judgment  for  all  of  his 
demand  but  that  for  leakage  and  cooperage. 

Some  of  the  questions  thus  presented  are  of  minor 
importance.  Others  are  of  a  magnitude  not  exceed- 
ed by  any  which  can  arise  respecting  the  navigation 
of  our  great  rivers,  and  the  rights  and  duties  of  own- 
ers and  masters  of  steamboats  navigating  them  with 
freight.  Those  of  the  former  class  we  shall  barely 
notice,  without  enlarging  upon  them. 

The  defendants'  motion  to  strike  out  so  much  of 
the  petition  as  relates  to  the  demand  for  loss  by  leak- 
age and  cooperage,  was  properly  overruled,  because 
that  part  of  the  claim,  and  of  the  petition,  involved 
the  charge  of  deterioration  of  the  barrels  during  the 
voyage,  by  the  fault  of  the  defendants.  Besides,  the 
object  was  afterwards  fully  answered  bj*^  the  instruc- 
tion of  the  court  on  that  subject.  The  plaintiff's  mo- 
tion for  judgment,  except  as  to  leakage  and  cooper- 
age, seems  to  have  been  made  soon  after  the  demar- 
rer  to  the  petition  was  overruled,  and  on  the  same 
day,  and  immediately  before  the  filing  of  the  answer 
which  removed  all  ground  for  it.  The  filing  of  the 
answer,  though  in  the  same  order,  is  stated  after  the 
overruling  of  the  plaintiff's  motion.  But  if  the  an- 
swer was  first  filed,  and  if  the  motion  had  been  grant- 
ed, an  inquiry  as  to  damages  would  have  been  Ftill 
necessary,  and  the  effect  of  the  motion  was  substan- 
tially attained  by  the  instruction  as  to  the  defense  of 
jettison.  The  amendment  of  the  answer  made  dur- 
ing the  trial,  does  not  appear  to  have  been  prejadi- 
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eial  to  the  plaintiff.  The  demurrer  to  the  petition, 
which  seems  to  have  been  founded  upon  its  failure 
to  aver  that  the  loss  for  which  damag^ea  are  claimed 
was  not  occasioned  "by  fire  or  dangers  of  the  river," 
was,,  as  we  arc  inclined  to  think,  properly  overruled, 
because  the  non-delivery  of  the  cargo  was  prima  fa" 
cie  a  cause  of  action,  and  the  matter  of  excuse  or 
justification  under  the  exception,  seems  properly  to 
come  from  the  defendant,  within  whose  knowledge  it 
lies.  If  the  plaintiff  had  negatived  the  application 
of  the  ext;eption,  it  would  have  been  a  mere  formal- 
ity, which  would  not  have  thrown  the  burthen  of 
proof  upon  him,  nor  excused  the  defendant  from 
showing,  by  pleading  and  proof,  that  the  loss,  or  non- 
delivery of  the  cargo,  was  occasioned  by  one  of  the 
excepted  causes.  But  if  this  were  not  so,  and  if  the 
petition,  standing  alone,  should  have  been  adjudged 
to  be  insufficient  for  want  of  a  negative  allegation 
that  the  non*  delivery  had  not  been  occasioned  by  one 
of  the  excepted  causes,  we  are  satisfied  that  the  de- 
fect was  cured  by  the  answer,  which,  professing  to 
set  out  the  cause  and  manner  of  the  loss,  avers  that 
it  was  occasioned  by  one  of  the  excepted  causes,  and 
tbus  makes  a  part  of  the  issue  ^he  very  fact  which 
was  omitted  in  the  petition.  And  as  that  fact  being 
included  in  the  issue,  must  have  been  determined,one 
way  or  other  as  certainly  as  if  it  had  been  negatived 
in  the  petition,  it  would  be  worse  than  useless  to 
send  the  case  back  for  a  formal  negation  by  the^ 
plaintiff  of  a  fact  which  was  already  embraced  in 
the  issue,  and  already  and  certainly  negatived  by 
the  verdict.  If,  therefore,  there  be  in  such  a  case 
no  error  affecting  the  trial,  and  the  verdict  be  sus- 
tained by  the  evidence,  the  court  would  not,  after  ver- 
dict, reverse  the  judgment  for  a  defect  of  this  kind, 
even  though  it  might  be  fatal  on  demurrer  ;  because, 
upon  the  whole  record;  the  plaintiff  would  appear  to 
be  entitled  to  judgment. 

We  pass,  then,  to  the  answer,  which  not  only  ad- 
mits the  non-delivery  of  a  large  portion  of  the  plain- 
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2.  To  make* 
yaiUbleas  ade* 
fense  for  a  ear- 
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Bbntlet,  &0. 

rier  of  goods  by 
Bteamboai,  for  a 
casting  orer- 
boartl  (he  goods, 
and  their  total 
loss  to  the  ship- 
per, the  defense 
muH  show  that 
it  resalted  from 
the  dangers  of 
the  riTcr,  which 
could  not  have 
been  avoided, 
and  that  the  jet- 
tison was  "ren- 
dered necessarj 
by  cirvum- 

■tances,  over 
which  the  defen- 
dants and  their 
agents  and  ser- 
Tants  had  no 
eoDtroU  and 
which  could  not 
have  been  avoid 
ed  bv  the  exer- 
cise of  that  vig- 
ilancewhich  was 
appropriate  to 
their  respective 
stations,  and  call 
ed  for  by  the 
navigation  on 
which  they  were 
engaged,  and 
when  there  was 
no  reasonable 
means  of  avoid- 
ing a  total  loss, 
but  by  sacrific- 
ing apart  of  the 
}>roperty  at  risk, 
br  the  safety  of 
the  residne.'** 


3.  The  fact 
that  a  steamboat 
nmrigatiBg    the 


tiff's  goods,  as  aliedged  in  the  petition,  but  avows  as 
the  cause  of  non-delivery,  that  thejr  vrere  thrown  in- 
to the  river,  and  thuf»  destroyed  or  lost,  by  the  wilirnl 
and  deliberate  act  of  the  master  and  other  agents  of 
the  defendants.     But  in  order  to  make  an  act  so  ob- 
viously injurious  to  the   shipper,   and   apparently  so 
contrary  to  the  undertaking  and  duty  of  the  carrier, 
operative  in  itself  as  an  excuse  for  the  non-deiivery, 
and  a  defense  to  the  shipper's  action  for  the  appa- 
irent  breach  of  contract,  the  act  itself  must  be  shown 
to  have  been  caused  by   one  of  the  dangers  of  the 
river,  which   could  not  have  been  avoided,  and  to 
have  been  rendered  necessary  by  circumstances  over 
which  the  defendants,  and  their  agents  and  servants 
employed  in  the  navigation  of  the  boat,  bad  no  con- 
trol, which  they  could  not  have  fclreseen  and  guarded 
against  by  the  exercise  of  that  vigilance  which  was 
appropriate  to  their  respective  stations,  and  called 
for  by  the  character  of  the  navigation  in  wbieh  they 
were  engaged,  and  which,  when  they  actually  oc- 
curred, left  no  reasonable  means  of  escaping  a  total 
loss  but  by  sacrificing  a  part  of  the  property  at  risk 
for  the  safety   of  the  residue.     If  a  power  of  such 
magnitude  must  be  conceded  to  the   navigators  of 
steamboats  in   our  interior  streams,  it  furnishes  a 
most  potent  reason  why   not  only  the  boats  them- 
selves should  be  staunch,  weU  equipped  and  compe- 
tent in  every  respect  to  meet  all  ordinary  difficulties 
of  the  intended  voyage,  but  why,  also,  the  masters 
or  others,  at  whose   discretion  a  portion  of  the  ca^ 
go  entrusted  to  their  care  may  be  destroyed  with  im- 
punity, or  at  the  common  charge  of  all  concerned, 
should  possess  that  skill,  and  experience,  and  care, 
which  would  enable  them,  as  far  as  practtcaUe,  to 
avoid  or  overcome  danger,  and   that  discretion  and 
firmness  which   might  prevent  a  sacrifice  under  the 
promptings  of  timidity,  or  of  needless  despair. 

The  single  fact  that  the  boat  is  in  such  a  situation 
at  the  time  of  a  jettison,  as  that,  in  all  reasonable 
probability,  a  total  loss  of  both  vessel  and  cargo  must 
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cnsae  if  immediate  relief  be  not  afforded,  will  not  Bbhtlby,  &«. 

IMT. 

justify  the  carrier,  or  his  agenta,  in   reporting  to  the  Bustakd. 

extreme  measare  of  castitig  overboard,  fmd  thus  de-  ,,e9tern  waten 

fltroying)  a  portion   of  the  cargo,  so  as  to  throw  the  Is  placed  in  a  sit 

loss  upon  ail  who  may  be  benefitted  by  the  sacrifice,  rea8o!iiabi«'pra- 

(though  it  be  at  the   moment  necessary,  and  prove  ^^*^V[,  *  *®*** 

succesafui,)  unless  the  crisis  come  without  fault,  that  vniess  a  jettiaon 

is,  without  the  want  of  due  care  in  avoiding,  and  due  TOrtof  thcgoodaf 

skill,  and  diligence,  and  exertion,  in  overcoming  the  will  not  justify 

evil.     If,  by  the  use  of  proper  care,  and  skill,   and  excuse  l^^r- 

diligence,  and  exertion,  or  activity,  the  necessity  for  "?"»  unless  the 

the  sacrifice  might  bave  been  avoided  ;  or  if,  though  out  fault,  (i.  e.) 

the  danger  and  the  crisis  could  not  have  been  avoid-  ^^  dSigence  in 

ed,  liie   sacrifice  is  thought  necessary,  and  is  made  overcoming  the 

,                    ,      ,                                  ^.       ,  «v>*5  »  jettiaon 

only  to  prevent  harm  to  the  boat,  or  to  expedite  her  will  notbejua- 

on  her  voyage,  the  carrier,  on  account  of  his  fault  in  of  ^probaWe^^n^ 

the  first  case,  and  because  in   the  other  he  alone  is  Jury  to  the  boat, 

benefitted  by  the   sacrifice,  must  alone  bear  the  con-  expedite      the 

sequent  loss.     The  carrier,  even  under  the  exception  *np»  o""  »f  **  ?c- 

/*                                                 '                                            '^  cur  from  the  in- 

of  dangers  of  the  river,  is  responsible  16  the  shipper,  suffideney     of 

not  only  for  losses  which  occur  by  reason  of  the  in-  iigeDce!''or"m- 

sufiiciency  of  his   boat,  or  its  equipments,  but  for  capacity  of  thoae 

those,  also,  which  mre  occasioned  by  the  incompeten-  igating  it 
ey  of  those  whom  he  employs  in  its  navigation,  or 
by  the  want  of  reasonable  care,  and  skill,  and  dili- 
gence in  the  particular  circumstances  which  have 
occasioned  the  loss.  And  that  reasonable  competen- 
cy, including  care  or  prudence,  and  skill,  and  dili- 
gence, is  that  degree  of  these  qualities  and  experi- 
ence which  is  usual  among  those  employed  in  the 
same  navigation,  such  as  its  nature  and  ordinary 
dangers  and  difficulties  require,  and  which  the  public 
faas,  therefore,  a  right  to  expect  from  all  who  under- 
take the  transportation  of  property  and  persons  in 
that  navigation* 

By  the  common  law,  the  common  carrier,  whether  *•  By  **««»- 

by  land  or  water,  and  whether  engaged  m  external  common  carrier 

or  internal  navigation,  could  excuse  the  non-delivery  i^Mw^aMinS 

of  the   goods  received   for  transportation,  only  by  »n  loaa,  ezcepi 

flhowing  that  it  had  been  occasioned  by  the  act  of  o?OoS»  or  Ui« 
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Bdstard. 

King*8  public 
eoeaiieStAod  jet 
tii«ou  was  not  jus 
fcifiHbl«  unleas 
rendered  neces- 
sary by  one  of 
Ibe^o  e:iu8es. 
Subs  equeiitly 
an  exception 
was  iniroduced 
into  the  contract 
by  CMrriera  on 
tea,  of  the  *'dan 
gers  or  perils 
of  the  aeai'* 
which  denote  na 
lural  accidents 
peculiar  to  that 
element,  which 
do  not  happen 
by  the  interven- 
tion of  man,  nor 
are  to  be  pre- 
Tented  b?  hu- 
man prudence. 
(3X«nr«  Com., 
216.217.)  The 
peril  mudt  ap- 
pear to  have  oo- 
eurred  without 
fault.  (AUolon 
Skifipmg,  258.) 


God,  or  by  the  king's  (that  is,  public)  enemiea.— 
Against  losses  othei'wii!>e  occasioned,  unless  by  the 
fault  of  the  shipper  or  owner  of  the  goods,  he  was, 
in  efl'ecl,  an  insurer.  Under  this  rule  of  respon:«i- 
bility,  a  jettison,  or  the  throwing  overboard  of  a  part 
of  the  goods,  did  not  excuse  the  non-df  livery,  and 
therefore  was  not,  as  between  the  carrier  and  ihe 
shipper, justiiiable,  unless  it  was  done  under  a  neces- 
sity occasioned  by  the  act  of  God  or  of  public  ene- 
mies. 

The  ri^bt  and  law  of  jettison,  had  its  origin  and 
growth,  as  a  law  of  the  sea,  in  the  navigation  of 
which,  the  loss  of  the  vessel  involved  not  only  in 
most  instances,  the  loss  of  the  cargo,  but  generally 
the  loss,  and  always  the  hazard  more  or  less  immi- 
nent, of  life.  And  we  sumetimes  find  the  rule  ex- 
empting the  carrier  from  liability  on  the  ground  of 
this  right,  laid  down  as  if  depending  upon  or  grow- 
ing out  of  a  necessity  of  throwing  goods  overboard 
for  the  preservation  of  the  vessel  and  crew,  in  a  tem- 
pest, (2  KenVs  Com.,  6Q3,)  or  in  extremity  produced 
by  other  causes  coming  within  the  common  law  ex- 
ceptions to  the  undertaking  of  the  the  carrier.  The 
extreme  rigor  of  the  rule  of  liability,  applicable  to 
carriers  by  sea,  who  necessarily  incur  much  greater 
hazards  than  are  ordinarily  incident  to  transportation 
by  land,  has  in  modern  times  been  mitigated,  by  in- 
troducing into  the  contract  for  transportation  and  de- 
livery, the  exception  of  dangers  or  perils  of  the  sea, 
in  addition  to  the  two  exceptions  of  the  act  of  God 
and  the  king's  (or  public)  enemies,  recognized  by  the 
common  law.  And  as  under  the  common  law  ex- 
ceptions, the  carrier  was  not  liable  for  the  non-de- 
livery of  goods  thrown  overboard,  under  a  necessity 
caused  by  the  act  of  God  or  the  public  enemies,  60 
to  give  him  the  reast.nable  benefit  of  the  exception 
of  the  perils  of  the  sea,  when  expressed  in  the  con- 
tract, he  is  not  liable  for  the  non-delivery  of  goods 
thrown  overboard,  under  a  necessity  caused  by  a 
peril  of  the  sea.     In  either  case,  and  in  the  one  as 
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certainly  as  in  the  other,  if  the  jettison  be  rendered  B»«*».  *•• 
necessary  by  one  of  the  excepted  causes,  as  by  the  Bvotaed. 
act  of  God  or  a  peril  of  the  sea,  the  loss  occasioned 
by  the  jettison,  is  a  loss  occasioned  by  the  cause 
which  rendered  the  jettison  necessary,  and  thns  justi- 
fied it,  and  is  therefore  a  loss  coming  within  the  ex- 
ception, and  for  which  the  carrier  is  not  liable,  except 
with  ail  others  concerned  in  proportion  to  the  benefit 
derived  from  the  sacrifice.  But  while  it  is  generally 
easy  to  determine  whether  the  loss  has  been  occa- 
sioned by  lightning,  tempest,  earthquake,  or  other 
act  of  God,  it  is  often  difficult  {as  said  by  Ch.  Kent^ 
Sd  Com,,  217,)  to  determine  whether  the  disaster  hap- 
pened by  a  peril  of  the  sea,  or  unavoidable  accident, 
or  by  the  fault,  negligence,  or  want  of  skill  of  the 
master.  ^'Perils  of  the  sea  (same  hook,  page  216.)  de- 
note natural  accidents  peculiar  to  that  element,  which 
do  not  happen  by  the  intervention  of  man,  nor  are  to 
be  prevented  by  human  prudence.'' 

It  is  more  pertinent,  however,  and  more  profitable 
to  consider  the  examples  given  by  which  to  deter- 
mine whether  the  disaster  has  happened  by  a  peril  of 
the  sea,  than  to  attempt  any  deduction  from  the  ex- 
t>  ^  pressions   u^ed   in  defining  such  a  peril.    '^If,  (sa^ 

^^the  same  author ,  3  KenVs  Com,,  217,)  a  rock  or  sand- 
bai(  be  generally  known,  and  the  ship  be  not  forced 

f  upon^^  it  by  adverse  winds  or  tempests,  the  loss  is  im- 
puted to  the  fault  of  the  master.  But  if  the  ship  be 
forced  upon  such  rock  or  shallow  by  winds  or  tem- 

..  pests,  or  if  the  bar  was  occasioned  by  a  recent  and 
sudden  collection  of  sand,  in  a  place  where  ships 
could  before  sail  with  safety,  the  loss  is  to  be  attrib- 

'  uted  to  a  peril  of  the  sea."  The  same  rule  of  dis- 
crimination, and  in  the  same  words,  is  stated  by  Ab- 
bott in  his  work  on  shipping,  (page  258,)  also  by  Sto- 
ry on  bailments,  and  by  other  authors  who  need  not 
be  referred  to. 

Under, this  rule  and  from   what  has  already  been      s.perilofllfo 
said,  we  must  conclude  that  if  a  vessel  transporting  U  not  %  necet- 

(  goods  on  the  sea,  under  a  contract  containing  the  ex-  in'^c^uiSite- 
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teiTLKT,  te  \  ception  of^  perils  of  the  sea,  should,  by  running  on  a 
BnrriM.  i  bar,  such  as  is  described  inrthe  last  member  of  the 
ttim  of  fl  jottT  ^^^  ^"^  ^^  ®"^^  *  place^  come  without  fault  on  the 
flw  of  goods.  \  part  of  the  navigators  into  such  a  perilous  conditioa 
I  as  to  render  it  necessary  for  the  common  safety,  that 
a  part  of  the  cargo  should  be  thrown  overboard,  such 
jettison  would  be  justifiable,  and  the  carrier  woold 
not  be  held  responsible  upon  his  contract,  for  the  non- 
delivery  of  the  goods  thus  destroyed.  And  although 
the  necessity  for  preserving  life  is  sometimes,  it  is  net 
always  referred  to  in  stating  a  proper  case  for  a  jet- 
tison, (/z5  hi  Abbott  on  Skipping,  142.)  But  as  property 
alone  is  destroyed  by  the  jettison,  it  would  seem  to 
be  sufficient  in  point  of  reason,  to  justify  the  destrac* 
tion  of  a  small  part  of  that  which  is  at  risk,  that  suck 
sacrifice  was  necessairy  for  the  preservation  ol  the 
residue  of  much  greater  value,  though  no  life  was  at 
hazard,  provided  the  necessity  £m*  the  sacrifice  has 
arisen  without  fault  on  the  part  of  him  who  has 
charge  of  an4  is  responsible  for  the  whole.  And  we 
suppose  the-  preservation  of  life  has  been  referred  to 
in  connection  with  the  necessity  of  a  jettt<u>n,  rather 
on  account  of  the  fact  that  the  danger  of  the  vessel 
commonly  involved  hazard  to  the  lives  of  those  on 
board,  than  as  a  serious  indieation  that  a  jettison 
might  not  be  justified,  unless  it  were  necessary  for 
the  preservation  of  life  as  well  as  property.  Surely, 
the  master  would  not  be  justified  in  abandoning  the 
ship  and  cargo  to  a  total  loss,  merely  because  he  and 
all  on  board  could  save  themselves  without  difficulty, 
or  were  in  no  danger,  when  by  the  sacrifice  of  a 
small  portion  of  the  cargo«  the  entire  residue  with 
the  ship  might  be  saved.  The  fact  that  the  hazard 
of  life  to  the  crew  and  others  is  involved  in  the 
danger  of  the  vessel,  would*,  doubtless,  increase  the 
importance  of  the  crisis,  and  render  more^urgent  the 
necessity  of  doing  whatever  might  be  done  to  insure 
the  common  safbty.  But  we  do  not  perceive  that  it 
should  be  absolutely  essential  to  the  justification  of 
a  jettison. 
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The  exception  of  the  dangers  of  the  river  in  the<   Bwixmr,  ta 
bill  of  lading  now  before  ns<  bears  a  strong  analogy,       Bvstavd. 
matatis  mutandis^  to  the  exception  of  perils  of  the  sea.,      e.  The  sam* 
And  there  seems  to  be  no  good  reason  why  the  same  rule«,wiihontra 
definition,   with   the  substitution  of  river  for  sea,  appijtoajiutia- 
Ahould  not  be   applied  to   each  ;  nor  why  the  same \  ^'*®'*^"J|Jf^*J«*" 
principle  which  determines  the  liability  or  non-lia-  where  the  perils 
bility  of  the  carrier  by  water,  under  the  one  excep-  exceptedTapply 
tion,  should  not  also  determine  it  under   the  other.i  ^^  J^^,^!^^  ^^ 
The  principle  that  the  carrier  should  provide  a  vessel,  MiBsiBsippS,  no- 
in  strength  and  equipments  suitable  to   the  voyage  ^*'J^  (Jf ^ihi'dS^ 
which  he  undertakes,  and  that  he  should  furnish  her  ^gen  of  the  riT- 
with  officers  and  men,  competent  in  number,  and  in 
the  qualities   requisite  for  the  particular  navigation, } 
is  alike  applicable  to  both  cases ;  and  there  can  be 
no  ground   for  discrimination  upon  the  question  of^ 
bis  liability  for  a  loss  occasioned  by  a  want  of  reason- 
able care,  or  skill,  or  diligence  in  those  whom  he  has 
employed  as  his  agents  in  the  transportation  of  mer- 
chandise.    Nor  should  there  be  any  as  to  his  non- 
liability for  accidents  peculiar  to   the   element  on 
which  bis  vessel  is  borne,  and  to  the  navigation  he  is 
engaged  in,  and  which  do  not  happen  by  the  inter- 
vention of  man,  nor  are  to  be  prevented  by  human 
prudence.     By  which  we  understand  that  degree  of  ^     •. 
prudence  which  is  usually  found  in  discreet  men,  un*  )  ^^  ^ 
dor  similar  circumstances,  and  is  to  be  reasonably 
expected  from  those  who  are  engaged  in  the  particu-"' 
lar  navigation. 

There  are,  it  is  true,  differences  between  our  rivers 
and  the  sea.  But  although  these  may  produce  a  dif- 
ference in  the  circumstances  of  the  case,  and  some 
difference  or  even  difliculty  in  the  application  of  the 
same  principle  of  liability  or  non-liability,  we  do  not 
perceive  that  they  should  necessarily  produce  any 
difference  in  the  principle  itself.  It  is  said  that  there 
are  maps  and  charts  of  the  ocean,  by  which  the  navi- 
gator is  shown  the  course  which  he  should  pursue, 
and  the  dangers  which  he  is  to  avoid.  But  the  new 
discoveries  continually  made,  and  the  constant  im- 
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B<NTLKT,  &0.  provementd  and  additions  to  existing  charts,  thovf 
Bustard.  that  the  gfreat  ocean  is  yet  but  imperfectly  explored, 
while  the  numeroas  shipwrecks  annually  occurring, 
show  how  little  maps  and  charts  avail  against  rocks 
and  winds  and  storms,  to  which  the  navigation  of 
the  sea  is  subject.  And  what  are  maps  and  chart*, 
even  as  guides  upon  the  ocean,  which  must  forever 
remain  trackless,  compared  with  the  shores  of  our 
rivers,  always  in  sight  of  the  navigator,  and  with  the 
successive  objects  upon  them,  soon  becoming  famil- 
iar, and  which,  as  landmarks,  enable  him  at  a  glance 
to  know  not  only  where  he  is,  but  what  known  ob- 
stacles or  dangers  he  is  approaching.  The  narrow- 
ness of  the  rivers,  too,  while  it  facilitates  his  know- 
ledge of  the  stream  and  its  obstructions,  or  other  dif- 
ficulties, diminishes  the  danger  which  might  otbe^ 
wise  arise  from  an  accident  produced  by  a  peril  of 
the  river,  and  not  involving  the  immediate  destruc- 
tion of  the  boat,  by  the  facility  which  it  furnishes, 
from  the  proximity  of  the  shore,  of  removing  persone 
and  property  to  a  place  of  safety.  We  find  in  the 
comparison  thus  far,  nothing  which  should  relax  in 
favor  of  the  carrier  upon  the  Mississippi  and  Ohio 
rivers,  the  rule  of  diligence  and  skill,  or  the  principle 
of  liabilitj',  as  established  with  respect  to  carriers  by 
sea,  under  the  exception  by  contract,  of  perils  of  the 
sea.  And  to  pursue  the  parallel  still  further :  If  the 
rivers  have  currents,  and  are  subject  to  winds  and 
storms,  which  may  counteract  the  efforts  and  skill  o( 
the  helmsman,  and  drive  the  boat  from  its  course, 
and  ground  or  strand  her:  so  there  are  currents  and 
tides  in  the  ocean  at  least  as  strong,  and  winds  and 
tempests  much  more  powerful,  occurring,  too,  when 
there  is  no  port  or  shore  or  anchorage  at  hand,  which 
may  afford  protection  So,  if  there  are  islands,  and 
bars,  and  shoals,  and  snags,  in  the  rivers,  there  are 
also  islands,  and  bars,  and  shoals,  and  rocks,  open  of 
concealed  in  the  ocean ;  and  if  there  may  be  new 
formations  of  sand  in  the  rivers,  there  may  also  be  In 
the  sea  new  formations,  not  only  of  sand,  bat  of 
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rocks  thrown  up  by  volcanoes,  and    which  are  either    B«ntlict,  fto. 
rair^ed  above  or  remain  concealed  beneath  the  surface        BitstIid. 
of  the  water.  ' 

It  is  to  these  circumstances,  as  to  which,  so  far  as 
they  may  eflect  navigation,  there  is  a  considerable 
analogy  bei  ween  the  rivers  and  the  sea,  that  the  rule 
quotf  d  from  Kent  and  Abbot  applies.  The  obstruc- 
tions themselves  may  be  cons«idered  as  natural  cau- 
ses or  facts,  existing  without  the  intervention  of  man, 
and  peculiar  to  ihe  element,  whether  sea  or  river. — 
And  although  the  obstruction  be  known,  yet,  if  not-' 
withstanding  the  exercise  of  reasonable  care  and 
skill,  the  vessel  be  driven  upon  it  by  extraordinary 
wind,  or  tempest,  or  as  we  add,  by  the  current  of  the 
river,  whose  force  and  direction  could  not  have  been 
reasonably  anticipated,  nor  its  effects  avoided  by 
proper  skill  and  exertion,  all  of  which  are  natural 
forces ;  or  if  the  obstruction  be  unknown,  and  be  at 
a  place  where  vessels  passed  before  in  safety,  the 
accident  of  the  vessel  in  either  case,  running  and 
grounding  upon  such  obstruction,  without  fault  of 
the  navigators,  is  attributed  to  a  peril  of  the  sea,  if  ' 
the  navigation  be  upon  the  sea,  or  should  equally,  as  / 
we  think,  be  attributed  to  a  danger  of  the  river,  if  ^' 
the  navigation  be  upon  it. 

But  if  on  the  other  hand  the  obstruction  be  known,       7.  If  an  ob- 
and  the  vessel  run  upon  it  without  being  driven  on  it  ^ver  be  known, 

by  the  superior  natural   force  of  wind  and  tempest,  and  a  veBsel  run 

II  n    I  .«•!/»  niton  It,  or  upon 

the  law  of  the  sea  makes  the  carrier  liable  for  any  the  shore,  with- 

loss  occasioned  by  the  accident,  upon  the  assumption  by Vorce^f  wind 

that  not  being   the   result  of  the   superior  force  of  or  current  of  the 

natural  causes,  it  might  have  been  prevented  by  hu-  could  have  been 

man  prudence,  that  is,  by  the  exercise  of  reasonable  P^e*'^"^®^     *>y 
'  '  '     -^  proper  cure  ana 

caro  and  skill,  and  is  to  be  attributed  not  to  a  peril  of  »kni,  a  jettijson 
the  sea,  but  to  the  fault  or  deficiency  of  the  navi-  tiLd^Bvknown 

f  ator.     And  to  the  application  to  the  carrier  on  the  obstructions    is 

meant,  such  as 
river  of  this  branch  of  the  rule,  with  the  qualification  were  known  to 

of  adding   the   current  of  the   river   as   one  of  the  Xe 's^^e^JJ  ^J^. 

natural   forces  which   might,   by  counteracting  the  eraiiy.or  to  the 

reasonable  exertions  of  care  and  skill  on  the  part  of  the    particular 
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boat,  or  discoy- 
arable  by  them 
by  the  exercise 
of  reasonable 
Tigi lance.  (See 
4  Yeraer,  57;  5 
/6.  7,  7/6. 340.) 


the  navigator,  and  without  fault  en  his  part  produce 
the  accident,  there  can,  in  our  opinion,  be  no  rea- 
Bonable  objection,  unless  the  carrier  on  the  river  is 
to  be  absolved  from  the  exercise  of  reasonable  care 
and  skill.  We  think  the  carrier  is  to  be  held  liable 
for  every  loss  occasioned  by  an  accident,  which,  by 
the  use  of  reasonable  care  and  skill,  and  prudence, 
by  the  navigator  of  his  vessel,  might  have  been  pre- 
vented. And,  therefore,  we  have,  in  our  exposition  of 
that  branch  of  the  rule  which  excuses  the  carrier,  for 
the  vessel  being:  driven  by  winds,  &c.,  upon  a  known 
obstruction,  expressed  the  qualification,  necessarily 
to  be  understood  in  the  rule  itself  as  quoted,  that  the 
accident  must  occur,  notwithstanding  the  exercise  of 
reasonable  care  and  skill  to  prevent  it. 

It  will  be  observed  that  we  have  included  among 
the  obstructions  which  may  aid  in  causing  an  acci- 
dent, attributable  to  dangers  of  the  river,  not  only 
islands,  and  bars  or  shoals,  but  also  snags,  and  we 
light  say,  the  shore  itself.  The  principle  being,  that 
if  the  boat,  while  pursuing  the  usual  course  or  chan- 
nel, runs  and  grounds  upon  one  of  these  obstructions, 
which  is  unknown  to  navigators,  the  accident  is  at- 
tributed to  a  danger  of  the  river,  but  if  it  run  upon 
one  which  is  known,  it  is  not  attributed  to  that  cause, 
unless  it  be  driven  upon  it  by  one  of  the  natural 
forces  to  which  we  have  referred,  and  notwithstand- 
ing the  reasonable  efforts  of  the  navigator.  The 
same  principle  of  discrimination  between  the  known 
and  the  unknown,  applies  to  the  shifting  of  bars,  or 
the  formation  of  new  ones  by  the  rising  and  falling 
of  the  river.  But  as  this  property  or  habit  of  the 
river,  as  well  as  its  ordinary  currents,  and  the  effect 
of  ordinary  winds  should  be  known,  and  must  be 
presumed  to  beknown  to  the  navigator,  a  correspond- 
ing degree  of  caution  is  requisite,  in  approaching  and 
passing  those  places,  in  which  such  changes  m^ty  be 
expected  in  the  bed  of  a  falling  river,  and  in  which 
the  course  of  the  boat  may  be  effected,  even  by  o^ 
dinary  winds  and  currents. 
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We  have   only   to  add   upon  this  subject,  that  in  t  BIwitlet,  &c. 
speaking  of  unknown  obstructions,  we  refer  to  such       Bvstaro. 
as  were  neither  known   to  navigators  generally,  nor' 
to  the  navigators  of  the  particular  boat  before  the  . 
accident,  nor  discoverable  by  them  by  the  exercise  of 
reasonable  vigilance  on   their  part,   and  in  time  to 
have  avoided   the  accident.     If  the  obi>truction  be  ^ 
thus  unknown,  the  accident  of  running  upon  it  may 
properly  be  regarded  as  one  which  could  not  have 
been   prevented  by   human  prudence   or  foresight./ 
But  if  it  be  actually  known  to  the  navigator  of  the 
boat,  or  if  being  generally  known  he  ought  to  have 
known  it,  or  if  he  might  have  known  it  by  the  use  of 
reasonable  vigilance,  then,  unless  the  boat  be  driven 
upon  it  by  superior  natural  force,  against  his  proper 
exertions,  it  is  not  such  an  accident  as  human  prudence 
and   foresight  could   not   have   prevented,   and   is, 
therefore,  not  attributable  to  a  danger  of  tl:e  river. 
The  same  principle  may  be  applied  with  regard  to 
winds  and  currents,  with  a  discriminatiou  between 
what  is  ordinary,  and  should  be  known  and  provided 
against,  and  that  which  is  extraordinary  and  not  to 
be  anticipated.     The  conclusion  to  which  we  have 
come  in  reference  to  this  exception  of  dangers  of  the 
river,  and  to  the  criterion   of  the  carrier's  liability, 
though  opposed   in   some  degree  to  the  case  cited 
from  11  Missouri  Rrp,^  299,  of  Collier  vs.  Valentine^  is 
accordant  with  the  general   current  of  cases  cited 
upon  this  subject  by  the  counsel  for  the  carrier,  and 
especially  with  the  cases  cited  from  4  Yergcr^  57 ;  5 
Ycrger.  7 ;  and  6  Yergcr,  340,  as  quoted  by  him. 

It  was  necessary  that  the  answer  M'hich  admitted 
and  professed  to  justify  the  non-delivery  of  a  large 
portion  of  the  plaintiff's  goods,  and  to  present  a  de- 
fense under  the  exception  of  dangers  of  the  river, 
should  state  facts  which  would  show  not  only  a  ne- 
cessity for  throwing  the  goods  overboard,  when  it 
was  done,  but  also  that  this  necessity  was  caused  by 
a  danger  or  by  dangers  of  the  river. 
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Bmti*¥,Ac    r     The  allegation  that  the  accident  and  losawere  oc* 

Bustard.        casioned  by  dangers  of  the  river,  is  an  allegation  of 

""^rjTj^g^pg^gp   a  conclusion  of  law   arising   upon  certain  facts,  and 

to  a  peiition  to   the  facts  themselves  should  have  been  stated.    The 
recover    dnma-  i  i  •  i  n  i  • 

ges  for  A  loss  by  averment  that  the  accident  was  unforeseen,  and  in- 

^tt^°oveibl-ud  ^^^^^'>lc   or  unavoidable,  presents  no  distinct  fact 

by  the  carrier, to  These  terms  are  themselves  but  conclusions  from 

Bhow^°aU  "the  f^^^  which  should  have  been  stated.     The  iactor 

facts  neceesury  focts  which   prevented  the  danger  from  being  fore- 

to    justification  .     .      ^        ,  .    ,  ,      .       **         ....  . 

of  the  jettison.,  seen,  and  those  which  made  it  unavoidable  andren* 

X^^ihriosToc-^^''^^^^  inevitable,  should   have  been   shown  with 
cumd    by  the  ^  reasonable  precision  and  brevity.     For  we  are  not 

dan'^ers   of  the  ■  .  .  ^  ,     ,  .  ,  ,  i  .   i     i 

river  ia  not  Buf    requiring  a  Statement  of  the  evidence   by  which  the 

€  ent.    It  is  bit  /  fgicts  may  be  proved,  but  a  statement  of  the  material 

a  concluaioQ  ^^    ^  .      J 

law.  facts  on  which  depend   the  conclusions  of  law  relied 

^on  in  the  defense.  An  accident  may  have  been  un- 
foreseen, and  may,  under  the  particular  circum- 
stances, have  been  at  the  moment  unavoidable  and 
inevitable,  and  yet  may  not  be  properly  attributable 
to  dangers  of  the  river  ;  and  it  will  not  be  altrihuted 
to  that  cause,  if  by  the  exercise  of  reasonable  care 
and  skill,  it  might  have  been  foreseen  and  avoided. 
The  boat,  in  ascending  the  Mississippi  in  the 
night,  ran  on  Montezuma  bar.  Without  drawing  any 
inference  of  notoriety  from  the  fact  that  the  bar  bad 
a  name,  it  is  evident,  from  what  has  been  said,  that 
the  running  upon  it  was  not  an  accident  attributable 
to  a  danger  of  the  river,  unless  the  bar  being  a  nevf 
formation  or  in  a  new  place,  was  unknown,  (in  the 
sense  in  which  we  have  explained  that  term,)  and 
was  not  visible  nor  discoverable  by  reasonable  vigi- 
lance, in  time  to  be  avoided  ;  or  unless,  although  it 
was  known  or  thus  discoverable,  the  boat  was,  with- 
out fault  of  the  navigators,  driven  upon  it  by  the 
wind  or  the  current,  which  counteracted  the  reasona- 
ble exertions  of  those  who  were  conducting  it.  The 
operation  of  these  natural  forces  in  producing  the 
collision,  seems  to  be  absolutely  negatived  by  the 
fact  that  the  boat  was  going  up  stream  when  she 
struck  the  bar,  while  not   only  the   current,  hut  the 
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wind  also,  as  alledged,  were  driving  in  the  opposite 
direction.  The  striking  or  running  on  the  bar  which  * 
thus  occurred  in  going  up  stream,  may  be  asjt^^umed 
to  have  been  caused  by  the  power  of  the  engine  and 
the  force  of  steam,  presumably  under  the  control  of 
thosie  on  board.  It  wa:«  therefore  necess»ary,  in  order 
to  bring  that  collision  within  the  exception  of  dan- 
gers of  the  rivers,  to  show  that  the  bar  was  a  new 
formation  where  boats  had  before  pa:?sed  in  safety, 
not  generally  known,  and  not  known  to  those  having 
the  direction  of  this  boat. 

Again,  as  the  boat  ran  upon  the  bar  in  her  a^^cend- 
ing  progress,  the  presumption  is,  that  she  ran  upon 
it  with  her  bow  up  stream  ;  and  in  that  position,  the 
engine  being  reversed  to  back  her  off,  she  would, 
when  got  afloat,  be  naturally  and  rapidly  impelled, 
stern  foremos»t,  down  the  stream,  by  the  concurrent 
forces  of  the  wind,  the  current,  and  the  engine.  And 
yet  in  pursuing  the  narrative  of  the  disaster,  as  pre- 
sented in  the  answer,  we  find  it  said  that  in  endeav- 
oring to  back  her  off  with  the  engine,  the  boat  swung 
broadside  upon  the  bar,  stuck  fast,  and  was  then 
grounded.  All  this  was  certainly  strange  and  inex- 
plicable, if  it  happened  while  her  bow  was  still 
aground  on  the  bar,  which  it  must  have  struck  on  the 
lower  side,  and  while  the  boat  was  operated  on  by 
the  current,  and  wind,  and  steam,  all  tending  to  keep 
her  in  a  direction  up  and  down  the  channel.  But 
the  answer  says  she  ran  on  the  upper  end  of  the  bar, 
and  swung  with  her  f^ide  on  it,  the  wind  and  current 
pressing  her  on  the  bar.  Of  course,  this  could  not 
have  happened,  either  while  the  bow  was  fa«t  where 
it  first  struck,  and  the  stern  down  the  stream,  or 
while  the  boat  was  actually  moving  up  stream,  bow 
foremost.  It  must  have  happened  after  she  was  got 
afloat  from  the  first  sticking,  and  while  going  down 
the  stream  before  the  engine  was  reversed,  or  before 
it  had  given  her  a  new  headway  up  the  stream  ;  and 
while  thus  descending,  her  stern  may  have  struck  on 
the  upper  side  of  some  other  part  of  the  same  or  of 
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Bustard.  tbe  wma  and  current,  bearing  it  downward,  one 
may  thus  have  been  found  broadside  upon  the  bar. 
This,  according  to  the  evidence,  was  substantially 
the  actual  course  of  events.  There  seems  to  have 
been  in  fact,  as  from  the  answer  there  may  be  infer- 
red to  have  been  two  collisions,  or  accidents;  the 
first  while  the  boat  was  ascending  the  stream,  when 
probably  the  bow  run  upon  a  bar;  the  other  after 
she  had  been  got  afloat  from  the  first  striking,  and 
before  recovering  her  headway,  when  descending 
the  stream  stern  foremost  she  struck  another  bar,  or 
a  different  part  of  the  same,  and  having  swung  round, 
came  into  the  position  in  which  the  jettison  was  re- 
sorted to,  and  as  alledged,  under  a  necessity  then 
existing,  to  throw  a  part  of  the  cargo  overboard,  as 
the  only  practicable  means  of  saving  the  residue 
and  the  boat  itself.  But  in  order  to  show  that  this 
necessity,  if  it  existed,  and  the  consequent  loss  and 
non-delivery  were  occasioned  by  dangers  of  the 
river,  and  therefore  within  the  exception  in  the  poli- 
cy, it  was  necessary  to  show  not  only  that  the  ex- 
treme peril  of  the  boat  was  the  unavoidable  conse- 
quence of  this  second  striking,  and  of  the  action  of 
the  wind  and  current  on  the  boat,  not  to  be  averted 
by  reasonable  skill  and  exertion,  but  that  the  second 
striking  itself  was  upon  a  recent  formation,  or  un- 
known bar ;  or  that  it  was  caused  by  force  of  the 
wind  and  current,  and  in  either  case  without  fault 
on  the  part  of  the  navigators.  And  if  the  situation 
of  the  boat  which  rendered  her  liable  to  an  accident, 
not  consistent  with  her  proper  motion  up  stream,  and 
which  therefore  should  be  accounted  for,  was  the 
consequence  of  the  first  sticking,  it  should  have  been 
shown  that  reasonable  care  and  skill  and  exertion, 
were  used  in  getting  the  boat  off  from  the  first  stick- 
ing, and  in  avoiding  the  second  as  well  as  that  of  the 
first  sticking,  was  itself  caused  by  danger  of  the 
river.  And  if  the  part  of  the  river  where  these  ac- 
cidents occurred,  was  on  account  of  the  number  or 
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extent  and  sbifting  character  of  the  bars,  particular-  B«ntl»t,  &q. 
ly  intricate  and  dangeroas,  this  fact  instead  of  au*  BustIrd. 
thorizing  a  relaxation,  required  an  increase  of  care  ' 
and  skill,  and  diligence.  And  finally,  if  the  second 
striking  and  the  grounding  of  the  boat  with  her 
broadside  on  the  bar,  where  the  wind  and  current 
were  pressing  her  upon  it,  be  accounted  for  and 
traced  to  dangers  of  the  river  which  could  not  have 
been  prevented  by  human  foresight,  it  would  still  be 
necessary  to  show  what  particular  fact  or  circum- 
stance beyond  the  control  of  the  navigators,  caused 
to  the  boat  in  the  condition  described,  such  immi- 
nent danger  of  immediate  destruction,  as  rendered  it 
necessary  for  the  safety  of  boat  and  cargo  that  a 
part  of  the  latter  should  be  thrown  overboard.  And 
it  should  be  shown  that  before  this  extreme  measure 
was  resorted  to,  all  other  practicable  means  were 
tried ;  or  if  any  usual  means  were  omitted,  the  cause 
of  such  omission  should  be  stated. 

The  answer  when  subjected  to  these  tests,  growing 
out  of  the  principles  which  we  deem  applicable  to 
the  subject,  is  found  to  be  substantially  defective  in 
failing  to  state  facts  which  authorize  the  conclu- 
sion that  either  the  first  or  the  second  striking 
of  the  boat  was  attributable  to  a  danger  to  the 
river,  and  not  to  the  fault  of  the  navigators,  and  ill 
failing  to  state  the  facts  which  constituted  or  caused 
the  immediate  and  imminent  danger  to  the  boat  and 
cargo,  to  be  avoided  only  by  a  jettison,  and  which, 
while  they  forbade  delay,  which  in  many  cases  might 
bring  relief,  prevented  the  resort  to  other  means  of 
safety  rather  than  to  the  sacrifice  of  a  valuable  part 
of  the  cargo.  The  manner  of  determining  on  and 
making  the  jettison  as  stated,  seems  to  be  subject  to 
DO  reasonable  objection.  But  the  fact  that  the  mas- 
ter and  the  officers  whom  he  consulted,  thought  the 
jettison  necessary,  did  not  make,  and  do  not  conclu- 
sively prove  it  to  have  been  so;  and  as  the  propriety 
of  their  decision  and  conduct  must  be  passed  upon 
by  aeourt  and  jury,  to  whom  the  questions  as  to  the 
VOL.  XVI.        44 
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Bustard.        to  be  submitted,  it  is  necessary  that  the  facts  relied 
on  to  justify  their  acts   and  to   repel  the  liability, 
should  be  presented  in  pleading  to  the  court  which 
is  to  pass  upon  their  sufficiency,  as  well  as  in  evi- 
dence to  the  jury  which  is  to  pass  upon  their  truth. — 
^^  It  may  be,  indeed,  that  the   carrier  may  apprehend 
some  disadvantage  in  submitting  to  tribunals  delib- 
•   erating  in  ease  and  security^  the  decision  upon  facts 
'   and  conduct  occurring  in  the  midst  of  dangers  and 
j    difficulties,  to  be  fully  estimated  by  those  only  who 
encounter  them.     But  the   apparent  severity  of  this 
.    ordeal  is  mitigated  by  the  consideration  that  the  law 
'    while  it  does  not  countenance  or  justify  rashness  or 
inordinate  timidity  in  tliose  who  undertake  the  affairs 
^  of  others,  yet  requires  from  them  by  implication,  noth- 
(  ting  more  in  judgment  or  action,  than  that  which 
^  under  the   circumstances  is  reasonable,  and  may  be 
y  justly  expected  from  men  of  ordinary  prudence  and 
U  qualification  for  the  undertaking^  and  that  by  confid- 
l  ing  the  ultimate  decision  of  the  facts  to  a  tribunal 
([  composed  of  ordinary  men,  an*d  by  admitting  all  such 
'/  pertinent  testimony  as  may  elucidate  the  conduct  and 
1    motives  of  those  concerned,  it  ensures  the  applica- 
tion of  this  humane  and  reasonable  principle,  in  the 
}    trial  of  the  questions  which  are  to  be  decided.    If 
f     when  a  fatal  accident  occurs,  the  main  circumstances 
J     exist  which  may  characterize  the  loss  as  attributable 
to  a  danger  of  the  river,  if  produced  without  fault  or 
^   negligence,  the  court  pronouncing  the  law,  must  in- 
T    form  the  jury  that  reasonable  care  and  skill  and  ex- 
i  ertion  is  all  that  is  required  from  the  navigators^^^^^^ 
and  there  is.  little  danger  that  the  jury  will  Subject 
their  judgment  or  conduct  in  a  crisis  of  danger,  to 
an  unreasonable   test,  or  require  from  them   more 
than   under  the  circumstances  should  be   expected 
from  ordinary  men,  professing  the  skill  and  discretion 
appropriate  to  their  station  and  business. 

But  although   the  answer  is  deemed  insufficient, 
tiflition  be  al-   because  it  does  not  state  the  particular  facts  which  • 
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are  essential  to  the  juBtification  relied  on,  yet  as  it    Bkntlet,  fto. 

does  state  that  the  loss  was  caused  by  a  danger  of       Bustaild. 

the  river,  and  by  an  accident  unforeseen,  unavoida-  ,  ,    ,.         " 

ble  and  inevitable — that  all  available  means  were  ai  terms,  which 

used  for  the  relief  of  the  boat,  showing  why  some  papJcSiup  facto 

particular  measures  were  unavailable  and  not  re-  necessary  to  be 

DfOTedf  and  the 
sorted  to,  and  that  the   danger  of  total  destruction  parties    go  to 

was  so  imminent  and  immediate  as  to  render  the  jet-  ^^^  "J^  ^* 

tison  necessary  for  the  common  safety — and  as  these  dence     offered 

general  statements,  which  did  in  fact  include  the  show  a!^, upon 

facta  which  should  have  been  stated,  were  ac^judged  J^hioh^^to^  be 

to  be  sufficient  on  the  demurrer,  whereby  the  defend-  trne,   the  jury 

ants  were  prevented  from  making  amendments  which  fol^forthede* 

they  might  have  made  if  the  demurrer  had  been  sus-  f^ndante,  uid  a 

.       -  -  judgment  there* 

tained ;  and  as,  under  the  opinion  of  the  court  over-  on  would  hare 

ruling  the  demurrer,  the  parties  went  to  trial  as  upon  ^t^futJJ"  J^. 
a  valid  issue ;  and  as  the  answer,  though  defective  ^on,  Yet,  the. 
for  want  of  particular  statement,  covered  in  fact  the  should  not  be 
whole  case,  and  was  so  considered  and  treated  on  ^gjjj^  ^^ 
the  trial;  and  as  the  evidence  introduced  by  the  de-  deddon  of  the 
fendants,  and  that  which  was  offered  and  rejected,  |?J^dofenwe 
conduced  to  prove  facts  on  which  the  jury  might  occwring  diw 
have  found  a  verdict  for  the  defendants,  and  the  gress  of  the 
judgment  thereon  would  not  have  been  reversed  be-  Ja^^'woducS 
cause  the  answer  did  not  state  facts  which,  being  in-  arerdieiagidnBt 
eluded  in  its  general  statements,  and  therefore  in  the 
issue,  must  have  been  proved  to  authorize  the  ver- 
dict, and  should  have  been  considered  as  established 
by  it — ^we  are  of  opinion  that  they  should  not  be 
precluded,  by  the  insufficiency  of  their  answer,  from 
questioning  the  judgment  against  them,  on  the 
ground  of  errors  in  the  trial,  which  may  have  pre- 
vented a  verdict  in  their  favor,  or  from  reversing  the 
judgment,  if  there  were  such  errors.  As  the  answer, 
although  insufficient  on  demurrer,  would  have  sus- 
tained a  judgment  for  the  defendants  if  the  verdict 
had  been  in  their  favor,  its  insufficiency  is  not  such 
as  to  justify  an  affirmance  of  the  judgment  against 
them  on  that  ground  alone. 


them. 
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BtNTLtT,  Ic.  We,  therefore,  proceed  to  inquire  into  the  alledged 
BiATAftD.  errors  prejudicial  to  the  defendants  committed  dur- 
ing  the  progress  of  the  trial.  The  principal  and 
modt  important  of  these  alledged  errors  consists  in 
the  rejection  by  the  court,  in  the  various  forms  in 
which  it  was  presented,  of  all  evidence  offered  by 
the  defendants  which  tended  to  prove,  by  the  opin- 
ions of  witnesses  experienced  in  the  navigation  of 
steamboats  on  the  Ohio  and  Mississippi  rivers,  that 
spars  and  anchors  could  not  have  been  used,  with 
any  practical  advantage,  towards  the  relief  of  the 
boat,  in  consequence  of  the  softness  of  the  bar  or 
sand  on  which  the  boat  was  grounded  broadside. — 
It  is  not  shown  that  any  attempt  was  in  fact  made 
to  use  spars  or  anchors  for  the  purpose  of  getting  the 
boat  free  from  the  bar ;  and  it  is  suggested  that  the 
evidence  of  opinion  was  rejected,  because  the  at- 
tempt to  Use  them  was  deemed  to  be  the  essential 
and  exclusive  test  of  their  practical  utility,  and  that 
this  test  not  having  been  resorted  to,  or  even  at- 
tempted, the  court  was  of  opinion  that  the  failure 
could  not  be  justified,  nor  the  actual  experiment  sub- 
stituted by  mere  genernl  evidence  of  opinion,  and 
that  spars  and  anchors  being  the  usual  means  of  re- 
lieving a  boat  when  aground,  the  failure  to  attempt 
their  use  in  this  case,  was  such  a  neglect  as  of  itself 
to  prove  the  absence  of  that  care,  or  skill  and  dili- 
gence, or  exertion,  which  the  occasion  required,  and 
which  were  necessary  to  a  justification  of  the  jetti- 
son. 

But  while  the  law  requires  the  use  of  all  practica- 

aaDtinasaUfor  ble  means  of  relieving  the  boat  from  distress  before 

•  lo«  by  tetti-  resorting  to  a  jettison,  we  know  of  no  rule  which 

tOB,   sboula  In  Y  i»  .      ,  .     ,. 

hU  defense  be  makes  the  use  of  any  particular  means  mdispensa- 

St^^^Ting  We;  and  if  in  point  of  fact  the  nature  of  the  bar  was 

the  fact  of  awn  guch  that  Spars  and  anchors  could  not  be  used  at  all; 

•nltation     with  ,  ^ 

the  offlcen  of  or  if  the  situation  of  the  boat,  and  the  circumstan- 

tt  ihS?*'opln^  ^®®  existing  at  the  time,  were   such  that  spars  and 

tons  then   ex>  anchors,  if  they  might  be  used  at  all,  could  not  be 

^^T^tiiem-  ^is^d  with  any  prospect  or  hope  of  relief,  or  of  ma- 
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terial  or  timely  benefit^  we  know  of  no  principle  or    Biktlit,  &^. 
rule  of  law  which  requires  that  fatigue,  and  exhaus-        Buitaad. 
tion,  and  exposure  should  be  incurred  for  the  mere  aition  of    th« 
name  of  diligence  in  making  an  attempt  which  rea-   boat,  and  proba- 
son  and  experience  determine  to  be  hopeless  and  use-  uef,"i^howi^ 
less.    The  modes  of  using  spars   and  anchors  as  2jjf  *^**^,|?* 
means  of  relieving  boats  when  aground — the  practi-  eratel)riiiada,& 
cability  of  using  them  in  particular  places  of  a  pe-  ^tuja^^rcMi* 
culiar  character,  and  their  general  effect  on  that  Btaneea  of  tho 
which  may  be  expected  from  them  under  various  cir-   gtood  bj  thoae 
cumstances,  are  matters  of  skill  and  experience  be-  ^^  acqu^ted 
longing  to  the  particular  art,  as  to  which  those  who  These  facta  ara 
have  skill  and  experience  in  the  subject  may,  accord-   howeTerrM  5 
ing  to  the  general  principles  of  evidence,  express  ^®  i^J!?'"^  *' 
their  opinions,  either  upon  facta  known  to  and  stated 
by  themselves,  or  upon  facts  hypothetically  stated 
to  them  and  proved  in  the  cause  by  other  witnesses. 

But  at  last  these  opinions,  to  have  any  value,  must 
rest  upon  facts,  to  be  proved   as  facts,  and  not  as 
mere  matters  of  opinion.    Upon  the  question  wheth- 
er spars  and  anchors  could  be  used  at  all  at  the  place 
where  the  boat  was  aground,  the  principal  fact  upon 
-which  opinion  might  be  founded,  relates  to  the  na- 
ture of  the  bottom  I  and  of  the  bar  or  sand  at  that 
place,  as  being  of  such  rarity  or  density  that  anchors 
could  or  could  not  take  hold  upon  the  surface,  and 
that  spars  could  or  could  not  find  a  foundation  or 
resting  place  within  the  proper  distance  from  the  ap- 
plication of  the  power.     The  fact  as  to  the  density 
of  the  sand  of  which  the  bar  was  composedt  might 
be  imperfectly  or  inferentially  proved  by  those  who 
had  a  general  knowledge  of  it  from  previous  experi- 
ence.    But  this  general  inference,  or  even  knowl- 
edge, would  hardly  account  for  or  excuse  the  entire 
neglect  of  spars  and  anchors  without  making  some 
actual  test,  if  opportunity  allowed,  of  the  precise  na- 
ture or  condition  of  the  sand  composing  the  bar  on 
-which  the  boat  was  aground,  in  order  to  ascertain 
-whether  spars  and  anchors,  or  either  of  them,  could 
be  used.     The  mature  of  the  bar  being  proved,  the 
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BKKTuty,  4o.     question  whether  spars  and  anchors  could  be  used  at 
B(7««TARD.        all  or  not,  would  scarcely  require  the  skill  of  an  ex- 
pert  for  its   solution.     But  the  question  whether,  if 
the   nature  of  the  bar  presented  no  absolute  hin- 
drance to  their  use,  the  situation  of  the  boat  was  such 
as  precluded  all  reasonable  expectation  or  chance  of 
relief  by  that  means,  is  a  much  more  complicated 
and  difficult  question,  requiring  not  only  a  knowledge 
or  detail  of  the  existing  circumstances,  but  a  large 
share  of  skill  and  experience  in  the  management  of 
boats,  and  in  the  means  of  relievmg  them.     And  as 
the  opinions  of  persons  possessed  of  this  skill   and 
experience,  would  often  furnish  the  only  means  by 
which  ordinary  men,  unskilled  in  the  particular  sub- 
ject, could  come  to  a  just  or  satisfactory  decision,  the 
necessary  alternative  seems  to  be,  either  that  no  cir- 
cumstances can  excuse  the  failure  to  attempt  the  use 
of  spars  and  anchors,  where  there  is  a  possibility  of 
making  the  attempt,  however  hopeless  it  may  be,  or 
that  the  carrier  must  be  allowed  to  prove,  in  the  only 
manner  in  which  it  can  be  proved  without  actual  ex- 
periment, that  the  attempt  would  have  been  hopeless 
and  useless.  ^It  has  already  been  said  that  the  law 
'  Requires  nothing  more  than  reasonable,  that  is,  suit- 
/    able  skill,  and  care,  and  exertion.    It  does  not  ex* 
.    pect  or  require  that  the  navigators  of  the  particular 
boat  which  has  met  with  loss,  should  possess  or  dis- 
;    play  extraordinary,  much  less  superhuman  facalties. 
It  does  not  hold  them,  or  their  employers,  liable  for 
their  omitting  to  do  what  other  persons  of  skill  and 
discretion,  in  the  same  employment,  would  not,  un- 
der like  circumstances,  have  done  or  attempted.     As 
all,  or  each  set  of,  navigators  must  act  upon  tbeir 
own  judgment  of  what,  under  the  actual  circumstan- 
'    ces,  is  useful  or  practicable,  so  the  common  judg* 
ment  or  opinion  of  men  of  competent  skill  and  dia- 
'   cretion,  in  the  art  or  profession,  seems  to  be  the  ap- 
propriate and  peculiar  test  of  that  which  is  reaaon- 
y able,  and  of  that  which  should  be  required  of  each.; 
And  as  these  opinions  are  subject  to  the  ultimate 
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judgment  of  the  jury  or  other  triers,  as  well  with  re-     Bintlbt,  &c. 


V9, 


epect  to  their  own  reasonableness,  as  with  respect  to       Bu8tarj>. 

the  competency  and  impartiality  of  those  who  deliv- 

er  them,  there  would  seem  to  be  less  danger  that 

the  jury  would  be  led  into  mistake  when   aided  by 

the  enlightened  opinions  of  skillful  men,  than  if  left 

to  their  own  judgment  upon   the  mere  facts  of  the 

case. 

The  real  question  in  this  branch  of  the  case  is, 
whether  spars  or  anchors  could  have  been  used  with 
any  effect  towards  the  relief  of  the  boat  in  her  actu- 
al situation,  or  whether  the  failure  to  use  them  con- 
tributed in  any  degree  to  produce,  or  continue,  or  in- 
crease the  danger  livhich  was  the  ground  of  the  jet- 
tison, and  of  the  consequent  loss.  And  this  question^ 
is  one  not  of  law,  but  of  fact,  to  be  decided  by  a  ju-  v 
ry,upon  such  evidence  of  facts  and  opinions  as,  ac-  \ 
cording  to  the  general  principles  of  evidence,  is  ap-  j 
propriate  to  such  a  question,  involving  the  exercise  of/ 
judgment  and  skill,  and  which  can  only  occur  in  ^ 
particular  employment  or  business  of  art.  And  as 
it  is  understood  to  be  the  duty  of  the  master,  before 
making  a  jettison,  to  consult  the  other  officers  on 
board,  if  there  is  opportunity  for  so  doing,  we  think 
the  carrier,  on  the  question  of  his  liability  for  the  loss, 
is  entitled  to  the  benefit  of  the  fact  that  such  consul- 
tation was  had ;  and,  also,  of  the  opinions  then  en- 
tertained and  expressed  by  the  ofiicers  in  charge  of 
the  boat,  to  be  proved  by  those  who  expressed  them, 
if  their  evidence  is  attainable,  and,  if  not,  by  others 
who  were  present,  or  had  knowledge  of  them.  But 
this  evidence  should  be  admitted  no  farther  than  to 
prove  the  judgment  or  opinion  of  the  individuals 
referred  to,  as  expressed  at  the  time,  with  reference 
to  the  actual  condition  of  the  boat,  and  the  probable 
or  possible  means  of  relief.  And  even  to  this  extent 
it  would  be  admissible  to  prove  only,  that  the  jetti- 
son was  made  deliberately,  and  upon  consultation 
and  advice,  in  reference  to  the  actual  circumstances 
and  necessities  of  the  case,  as  understood  by  those 
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Bentlet,  4c.    who  were  best  acquainted  with  them,  and  were 
BcstAED.       bound  to  act.     It  may,  indeed,  be  doubted,  whether 
these  opinions,  on  which,  as  expressed  at  the  time 
the  jettison  was  made,  were  not  a  part  of  the  res 
gestae^  and  proveable   as  such  by  the  testimony  of 
those  who  heard  them.     But,  be  this  as  it  may,  they 
are  certainly  not  conclusive  either  as  to  the  condi- 
tion of  the  boat,  or  the  possible  means  of  relief,  or 
the  propriety  or  necessity  of  the  jettison  at  the  time. 
And  they  are  inadmissible  as  to  the  manner  in  which 
the  boat  was  placed,  or  brought  into  the  situation  in 
which  the  jettison  was  thought  necessary. 
/     The  court  having  excluded  testimony  which,  ac- 
1  cording  to  the  foregoing  opinion,  was  admissible, 
/  and  upon  which,  in  connexion  with  the  evidence  be- 
(  fore  them,  the  jury  might  have  found  a  different  ver- 
/  diet,  the  judgment  ought  to  be  reversed  and  a  new 
trial  had,  unless  this  court  should  assume  conclusive- 
■     ly,  which  it  cannot  properly  do,  that  the  non-deliveiy 
of  the  plaintiflTs  goods  was  caused  by  the  fault  of 
the  defendants  or  their  agents,  and  not  by  a  danger 
of  the   river,  and  an  accident  occasioned  thereby, 
^  which  could  not  have  foreseen  or  avoided. 

Upon  the  cross  errors,  so  far  as  not  already  die- 
II.  A  pilot  is  posed  of,  we  remark,  that  there  is  no  foundation  in 
I  to  testify  in   the  record  for  the  complaint  that  the  court  improper- 


man  ^^cra^of***  'y  overruled  the  plaintiff's  motion  for  judgment  (on 

steamboat  sued  the  answer  of  the  defendants  held  good  on  demur- 

ftUKm  alledeedto  ''®^>)  ^^^  ^he  amount  to  which  he  would  be  entitled 

be  uqiitftifiabie.  upon  a  settlement  of  the  general  average,  in  case 

the  jettison,  as  alledged  in  the  answer,  was  rende^ 

ed  necessary  by  a  danger  of  the  river,  and  which  it 

is  contended  the  master  was  bound  to  ascertain  and 

secure.     The  record   does  not  state  that  any  such 

motion  was  overruled,  or  even  made.     And  if  the 

motion  had  been   expressly  made  and  overruled,  we 

are  far  from  being  satisfied  that  in  an  action  in  which 

the    plaintiff  claims  damages  for  non-delivery  of 

goods   according   to   the  bill   of  lading,  judgment 

could  be  claimed  upon  an  entirely  different  liability, 
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which  might  grow  out  of  facts  presented  in  the  an-  Bcmtlkt,  Ac. 
ewer,  as  a  bar  to  the  actual  demand.  We  have,  Bubtabd. 
therefore,  deemed  it  unnecessary  to  enquire,  andcer-  ~— *— - 
tainly  unnecessary  to  decide,  whether,  in  a  case  of 
justifiable  jettison,  constituting  a  justification  for 
non-delivery  of  the  plaintiff's  goods,  the  master  is 
bound  to  ascertain  and  secure  the  amount  due  to  the 
plaintiff  as  a  general  average,  and  the  carrier  is  lia- 
ble for  a  neglect  of  this  duty.  Some  allegation  of 
the  breach  of  this  duty,  if  it  be  one,  would  seem  to 
have  been  necessar}'  to  fix  the  liability ;  and  as  it 
was  not  essential  to  the  answer,  as  about  the  present 
action,  that  it  should  show  that  the  master  had  done 
anything  in  relation  to  the  general  average,  its  si- 
lence on  that  subject  could  not  possibly  form  the  ba- 
sis of  a  judgment  for  the  plaintiff's  share. 

A  more  serious  question  is  presented  by  the  com- 
plaint that  the  court  improperly  overruled  the  plain- 
tiff's objection  to  the  competency  and  admissibility 
of  R.  Jamison,  the  pilot  who  had  charge  of  the  boat 
when  she  first  struck,  and  when,  in  backing  off,  she 
-was  finally  grounded,  and  who  was  allowed  to  testify 
as  a  witness  in  this  case,  without  a  release.  This 
objection  is  founded  upon  the  rule  laid  down  in  the 
books  on  evidence,  and  established  by  numerous  ad- 
judged cases,  that  in  an  action  against  the  principal, 
for  damage  occasioned  by  the  neglect  or  misconduct  of 
his  agent  or  servant,  the  latter  is  not  a  competent  wit- 
ness for  the  defendant,  without  a  release,  {Green- 
on  Evidence^  sec,  304,)  and  the  reason  is  thus  stated  by 
the  author  referred  to :  "For  he  is  in  general  liable 
over  to  his  master  or  employer,  in  a  subsequent  ac- 
tion, to  refund  the  amount  of  damages  which  the 
latter  may  have  paid."  And  of  the  amount  of  dam- 
ages recovered  against  the  employer,  the  record  will 
be  evidence  against  the  agent,  though  he  may  not 
have  been  required  to  defend  the  action.  This  rule 
is  said,  in  the  section  quoted,  to  apply  to  the  relation 
of  master  and  servant,  wherever,  in  its  broadest 
sense,  it  may  be  found  to  exist ;  and  among  other 
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®"''^^^»  ^^'  cases  stated,  is  the  case  of  a  pilot  in  an  action 
BtJSTAKD.  against  the  captain  and  owner  of  a  vessel,  for  mis- 
management while  the  pilot  was  in  charge;  or  to  a 
ship  master,  in  an  action  by  his  owner  against  under- 
writers, where  the  question  was  whether  there  had 
been  a  deviation,  neither  of  whom,  says  the  authcwr, 
is  competent  to  give  testimony,  the  direct  legal  ef- 
fect of  which  will  be  to  place  himself  in  a  situation 
of  entire  security  against  a  subsequent  action. 

In  this   case  a  judgment  of  damages   against  the 
defendants  would  not  be  evidence,  for  any  purpose, 
against  the  pilot,  in  a  subsequent  action  by  his  em- 
ployer, because  the  judgment  and  damages  might  be 
founded  wholly  upon  the  impropriety  of  the  jettison 
as  being  unnecessary,  whether  there  had  or  not  been 
any  neglect  or  misconduct  in  the  pilot's  management 
of  the  boat.     This  ground  of  objection  to  his  compe- 
tency has,  therefore,  no  application  to  this  case.— 
And  although  a  verdict  for  the  defendants  might  se- 
cure him  from  responsibility  to  them  for  the  present 
loss  to  the  shipper,  it  does  not  necessarily  follow  that 
it  would  secure  him  from  responsibility  to  them  for 
any  injury  they  may  have  sustained,  independently 
of  the  jettison,  by  his  negligence  or  misconduct  in 
some  stage  of  the  same  disaster.     Nor  is  it  certain 
that  the  same  standard  of  skill  would  be  applied  in 
an  action  by  the  carrier  against  the  pilot,  as  in  an 
action  by  the  shipper  against  the  carrier,  who  may 
have  employed  a  pilot  known  to  possess  less  than  o^ 
dinary  or  proper  skill.     For  these  reasons,  and  be- 
cause in  most  cases  of  disaster  in  the  night,  as  in  the 
present  case,  the  pilot  at  the  wheel,  and  necessarily 
on  the  lookout,  may  be  presumed  to  be  the  only  pe^ 
son  who  knows  with  accuracy  the  causes  by  which 
it  was  produced,  we  think  the  court  did  not  err  in  de- 
ciding that    the  witness  was  competent,  however 
the  objections  might  go  to  his  credit. 

With  respect  to  the  defective  cooperage,  and  the 
leakage  complained  of,  we  concur  with  the  circuit 
court  in  the  opinion,  that  on  the  evidence  in  this  re- 
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cord,  the  plaintiff  had  no  right  to  recover  anything 
on  this  account,  because  the  defect  existed  lyhen  the 
barrels  were  received,  with  an  express  condition  of 
non- liability  therefor;  and  it  does  not  appear  that 
the  defect,  and  consequent  loss,  was  increased  by 
any  fault  of  the  defendants  or  their  agents.  But  on 
this  subject  we  go  still  further,  being  of  opinion  that 
BO  far  as  at  the  time  of  the  jettison,  the  barrels  and 
half  barrels  thrown  overboard,  had,  without  fault  of 
the  defendants,  lost  thoir  proper  guarantees,  the  de- 
fendants, even  though  the  jettison  be  found  not  to  be 
fully  justified,  and  not  a  bar  to  the  action  of  non- 
delivery of  the  barrels  thrown  overboard,  are  still 
entitled  to  a  deduction  on  account  of  the  loss  in 
quantity  from  the  barreb  thrown  overboard,  by  rea- 
son of  the  leakage  from  them,  which,  without  their 
fault,  had  occurred  before  the  jettison ;  which  de- 
duction, though  it  may  not  be  precisely  ascertaina- 
ble, should  be  made  by  the  jury,  upon  such  data  as 
the  evidence  may  famish,  and  should  go  in  diminu- 
tion of  the  damages. 

Wherefore,  the  judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial  according  to  the  prin- 
ciples of  this  opinion,  as  preparatory  to  which  the 
defendants  may  amend  their  answer. 


Nbwpoxt,  &C. 
Tatlok*!  Ex'm 


12.  The  owner 
of  a  boat  sued 
for  JeiUmn. 
Bhonld  be  credit- 
ed by  loM  aris- 
ing from  leak- 
age, on  account 
of  defect  in  Ihe 
▼esselB,  wlien  re 
ceiTod  on  board. 


16m7IJ0i  (/r9' 

I  93    n ' 


r^ 


City  of  Newport,  &c.  vs.  Taylor's  Ex'rs.  Case  89. 

APPEAL   FBOM   CAMPBELL   CmCUrT.  PlT.Eo. 

1.  The  right  of  holding  a  ferry  and  its  privilege  of  conToying  passen- 
gers for  toll,  is  a  iVanchise  in  which  the  chancellor  may  protect 
the  person  in  possession,  not  only  by  affording  redress  for  the  past, 
but  to  restrain  its  repeated  disturbance;  especially  if  the  right  has 
been  judicially  established.    (9  John,  R^.,  565.) 

9.  An  executor,  who  by  will  was  directed  to  lease  out  a  ferry,  and 
oould  without  uniting  the  heirs  of  the  testator,  maintain  apetit&oa 
inequity  to  be  quieted  in  the  exjoyment  of  the  franchise 
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NiwroKT,  &o.     3.  The  Uwb  of  Kentucky  only  profeee  to  grant  tbe  privilege  to  feny 

,-,        ^'  E<  >  keepers,  to  coBTey  paaMngera  Ac  to  the  o|q^08ite  nde  of  ttM 

.    ..  Ohio  river ;  and  tbe  same  power  and  right  is  accorded  to  Ohio 

State/and  to  land  at  any  public  landing  or  wharf,  or  on  private 

property,  by  leave  to  do  so. 

4.  Tbe  power  of  Gongrees  to  regulato  commeroe  between  the  States, 
does  not  interfere  with  the  right  of  tbe  States  to  legislate  on  ques* 
tions  which  concern  its  own  particular  interests  and  Uiose  of  Id 
citizens,  as  in  ferries,  &c.,  where  Congress  has  not  legislated.  (13 
Howard,  318.) 

hj,  The  power  of  the  States  to  regolato  Dtrriee,  and  grant  ferry  privi* 
leges  to  their  own  citizens,  where  a  navigable  stream  divides  t«« 
States,  cannot  be  questioned;  at  least  unless  Congress  shall  legis- 
late upon  the  particular  question. 

6.  The  act  of  Congress  of  1793  and  1836,  or  ]863i  requiring  stesM- 
boais  to  obtain  license,  &c.,  does  not  apply  to  lerry  boats.  No 
intention  has  been  manifested  by  Congress  to  assume  the  control 
of  ferries,  or  the  legislation  of  the  States  on  that  subject. 

T.  A  steam  ferry  boat  acting  under  a  license  obtained  under  tbe  act  of 
Congress  on  this  subject,  had  no  right  in  virtue  of  such  license,  to 
interfere  with  the  ferry  privileges  of  the  appeUees»held  under  the 
State  authority. 

8.  A  plan  of  a  town  laid  out  upon  a  navigable  river,  with  a  space  shown 

upon  the  plat  between  the  lots  and  the  river,  kidioating  its  appropria- 
tion to  pabUe  use;  and  a  sale  of  lost  undec  such  a  plat,  are  oir* 
eumstances  which  in  the  absence  of  contradictory  evidence  which 
show  a  dedication  of  such  space  to  public  use.  Though  the  estab- 
lishment by  the  proprietor  of  a  ferry  upon  that  space  would  be 
Buficient  to  show  a  reservation  of  his  right,  to  the  extent  of  the 
iminterrupted  and  ezclqsive  use  for  that  purpose.  And  after  an 
acquiescence  in  such  claim  for  more  than  thirty  years,  cannot  be 
questioned.    (8  B.  Monroe,  256.) 

9.  The  dedication  of  land  by  a  proprietor,  of  lands  laid  out  as  a  town, 

on  a  navigable  river,  to  be  a  common,  confers  the  right  on  the 
public  authorities  of  the  town  to  build  wharfs  and  charge  wharf^e. 

10.  A  license  under  the  U.  States  to  a  coasting  vessel,  confers  no  right 
to  transport  passengers  from  one  side  to  the  other  of  the  Ohio  ss 
a  ferry  boat,  and  no  authority  to  transport  passengers  from  the 
Kentucky  to  the  Ohio  side  of  the  river  Ohio,  without  a  license 
from  the  authorities  of  Kentucky. 

The  facts  of  the  case  are  fully  set  out  in  the  opin- 
ion of  the  court.— ljqs>. 

Hoot  4*  W^t0'  for  appellants — 

The  main  questions  inroIVed  in  this  ease  may  be 
stated  as  follows: 

1.  The  right  of  Newport  to  the  "esplanade/' or 
strip  of  ground  between  the  lots  in  said  town  and 


WINTER  TERM,  1855.  701 

the  river,  and  the  uses   and  benefits  thereof,  and    N«wpo«t,  &o. 
herein  of  the  right  to  wharfage.  Tati^&'b  Ex^u 

2.  The  right  of  the  city  of  Newport  to  the  benefit  ' 
of  the  profits  of  the  ferry  run  by  Taylor  from  said 

strip  of  ground. 

3.  Are  the  claims  of  the  appellants  barred  by 
former  adjudications? 

4.  The  right  to  navigate  the  Ohio  river  between 
Newport,  in  the  State  of  Kentucky,  and  Cincinnati, 
in  the  State  of  Ohio,  and  to  engage  in  the  trade  and 
commerce  between  those  points  under  a  license  from 
the  United  States  to  carry  on  the  coasting  trade. 

Before  discussing  these  propositions,  we  call  the 
attention  of  the  court  to  the  preliminary  question  as 
to  the  jurisdiction  of  a  court  of  equity  in  this  case, 
which  is  denied. 

Courts  of  equity  have  no  jurisdiction  where  the 
remedy  is  complete  at  law.  Where  the  law  affords 
complete  redress,  a  court  of  equity  will  not  interfere 
to  prevent  an  injury.  It  is  only  where  the  wrong  ia 
irreparable  that  chancery  will  interpose  to  prevent 
it.     (I  Marsh.,  554 ;  lb.  70,  and  480 ;  2  lb.  232.)      A  / 

doubtful  right  must  be  established  at  law,  before 
equity  will  enjoin.  (3  Monroe,  428.)  Bill  dismissed 
because  the  remedy  was  at  law.  (4  Bibb.,  323 ;  /&. 
236.)  The  chancellor  will  not  wrest  the  subject  from 
the  common  law  judge  to  enlarge  his  own  jurisdic-^ 
tion.  (2  /.  /.  Marsh.,  12.)  The  chancellor  may  in- 
terfere to  prevent  the  erection  of  that  which  will  be 
productive  of  great  injury — serious  and  irreparable 
injury ;  it  will  arrest  the  injury  because  the  matter 
cannot  be  tried  at  law,  and  the  party  would  be  with- 
out remedy.  (4  Bar.  Sf  Har.  Eq.  Dig.,  83 ;  4  Hen. 
4-  Mun.,  474  ;  AtVy  Gen'l  vs.  Hunta',  Dcv.  Eq.,  12.) 
The  chancellor  refused  to  interfere  to  prevent  the 
erection  of  a  bridge  before  final  hearing,  both  parties 
claiming  legal  right.  (Charles  River  Bridge  vs.  War^ 
ren  Bridge,  6  Pick.,  376.)  An  injunction  refused  to 
secure  a  claim  to  a  statute  privilege,  if  the  right  be 
doubtfnl.     {Steamboat  Co.  vs.  Livingston,  3  Cowan,  713 ; 
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rAT]:x>s  s  l!«x'R8    ^xcjf.y  la  f    K^ujjjtr/uLiu/cuf   jl^cuu  j.inn,us.  ifitt^St  u  ^wm^ 

Ch'i/  Rep,,  46 ;  6  Sim.  297 ;  4  May  Sf  Craig,  487.) 

The  plaintiffs  have  two  remedies  at  law,  one  stat- 
utory, to  recover  $16  for  each  time  the  defendants 
shall  transport  any  person  or  thing  from  Ne'wport  to 
Cincinnati.  {Rev,  Stat,,  p.  360,  sec,  14.)  The  other 
by  action  on  the  case,  which  latter  is  the  general 
remedy  for  disturbing  a  party  in  the  enjoyment  of  a 
franchise  or  easement.  (1  Chilty,  163  y  2  Star,  Ev.^ 
911   ed.  0/1837.) 

This  is  a  contest  between  the  plaintiff  Taylor  and 
the  city  of  Newport,  and  without  any  trial  at  law 
settling  the  legal  right,  and  the  city  being  in  the  pos- 
session and  enjoyment  &c.,  and  having  long  enjoyed 
it,  the  plaintiff  seeks  to  enjoin  and  restrain  that 
use  and  enjoyment  by  injunction. 

The  circuit  court  rightfully  dismissed  the  petition. 

But  to  the  main  questions,  and,  1st.  The  right  of 
Newport  to  the  "explanade"  or  the  slip  of  ground 
between  the  city  and  the  river. 

This  ground  we  insist  was  dedicated  to  the  city, 
'^  a8  the  facts  appearing  in  the  record  will  clearly  de- 

monstrate. When  taken  in  connection  with  the  case 
of  (Cincinnati  vs.  Whitens  Lessee,  6  Peters  435;  Row- 
an^ s  ExWs  vs,  the  town  of  Portland,  8  B.  Man,,  241 ; 
Giltner  vs.  Trustees  of  Carrolton;  7  lb,,  689;  8  Dana 
61.) 

The  court  is  referred  to  the  Ist,  5th  and  7th  sec- 
tions of  an  act  of  the  legislature  of  Kentucky,  pas- 
sed on  the  14th  of  December,  1795,  which  purports 
to  vest  the  lots  in  trustees,  and  reserve  to  the  pro- 
prietor, James  Taylor,  the  patentee,  certain  excep- 
tions. The  exceptions  are  as  follows:  "Except  such 
parts  as  are  hereinafter  expressly  excepted.'*  Mean- 
ing evidently,  such  parts  of  the  ground  comprehend- 
ed in  the  said  town,  as  are  thereinafter  excepted, 
which  excepted  parts  are  not  vested  in  the  trustees. 

It  has  been  argued  that  this  exception  applies  to 
that  part  between  the  lots  and  the  river,  designated 
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as  the  "esplanade,''  but  clearly  this  cannot  be  so. —  Newport,  kc. 
The  exception  is  in  the  plural ;  it  speaks  of  several  TAVLom's  Ex'm 
parts,  or  more  than  one.  It  clearly  refers  to  lots  ' 
sold,  and  some  of  which  had  been  deeded  to  the 
purchasers  before  the  passage  of  the  act  as  men- 
tioned by  section  5.  Such  lots  were  beyond  the 
control  of  the  proprietor  of  the  town,  and  the  legis- 
lature had  no  power  to  vest  the  title  in  trustees 
•without  the  consent  of  the  owners,  and  as  they  had 
been  conveyed  there  was  no  propriety  in  vesting  the 
title  in  trustees.  Another  reason  why  the  excep- 
tion named  in  the  first  section  does  not  apply  to  the 
seventh,  is,  that  only  one  part  of  the  town  is  men- 
tioned in  the  seventh  section.  The  language  is, 
"that  such  part — not  parts — of  said  town  as  lies  be-- 
tween  the  lots  and  the  rivers  Ohio  and  Licking,  as 
vrill  appear  by  reference  to  said  plat."  The  "espla- 
nade" is  a  unit,  it  does  not  consist  of  several  parts 
as  is  represented  in  said  section,  as  will  appear  by 
reference  to  the  plat.  This  act  was  but  confirma- 
tory of  what  had  been  done  by  the  proprietor  of  the 
town,  BO  far  as  the  town  and  local  public  had  ac- 
quired rights  in  the  town  and  public  grounds,  as 
shown  on  the  face  of  the  plat ;  and  as  to  the  "espla- 
nade," it  is  expressly  declared  that  it  shall  remain  for 
the  use  and  benejit  of  the  town  for  a  common. 

Those  rights  were  not  then  for  the  first  time  vest- 
ed in  the  town,  but  had  been  previously  dedicated  to 
public  use,  and  were  so  to  remain ;  reserving,  how- 
ever, to  the  proprietor  every  advantage  and  privilege 
which  he  had  not  disposed  of,  or  to  which  he  would 
by  law  be  entitled.  Said  act  was  evidently  passed 
at  the  instance  of  the  agent  of  the  original  proprie- 
tor, and  as  a  grant  and  as  confirmatory  of  an  implied 
grant  of  rights  to  the  local  public,  is  to  be  taken 
most  strictly  against  the  grantor,  and  any  reserva- 
tion inconsistent  with  the  grant  itself  is  void.  What 
advantage  then  was  not  disposed  of?  What  advan- 
tage and  privilege  was  James  Taylor  entitled  to  at 
the  time  of  the   passage  of  this  act  ?    We  say  he 
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Tat^mhi's  Ez'u   And  it  had  become  the  absolute  property  of  the  town 
""  of  Newport  by  dedication  to  the  use  and  benefit  of 

the  local  public ;  nothing  remained  to  be  reserved  ; 
he  held  the  mere  naked  title,  and  that  he  held  m  trugi 
for  the  common  benefit  of  the  town.  The  plat  had 
been  filed  for  record  before  the  act  passed,  as  the  act 
recites,  and  copies  are  filed  in  the  record.  The  pro- 
prietor had  lost  all  power  over  the  dedicated  grounds 
(8  B.  Mon,^  247,)  and  the  authorities  there  cited. — 
Also,  (9  Ben.  Mon.,  211 ;  11.  i*.,  163 ;  6  PeL,  T28.) 
*'  That  a  dedication  of  land  for  public  purposes  may 
be  made  by  parol  is  a  well  settled  doctrine."  (9  B, 
Mon,,  201 ;  6  Pet.,  431,  723  ;  8  B,  Mon.)  *'The  ioca- 
tion  of  a  town  on  a  navigable  river  is  for  the  benefit 
of  the  river  as  a  highway,  and  any  space  between 
the  streets  and  the  waters'  edge,  is  presumably  dedi- 
cated to  the  public  as  a  common  for  public  use. 

The  dedication  having  been  made  and  proved  by 
the  map,  and  the  sales  and  conveyance  of  the  lota 
with  reference  to  it,  did  not  require  a  subsequent  use 
to  prove.  (8  £.  Mon.,  249-50.)  But  the  facts  in  the 
case  clearly  show  that  the  trustees  and  authorities  of 
the  town  have  exercised  authority  over  the  ground 
called  the  "esplanade,"  for  thirty,  or  perhaps  fifty 
years  ;  making  large  improvements,  wharfs,  &c.,  and 
preserve  the  banks  from  washing  away ;  and  collect- 
ing wharfage,  &c. 

It  is  insisted  that  the  right  of  the  town  to  the 
wharfage  is  clear.  See  the  Act  of  February,  24, 
1834. 

The  right  of  ferry  is  grantable  by  public  authority 
only ;  standing  upon  different  ground  from  that  of 
charging   and    collecting    wharfage.     (4    B.  Mon., 
268.) 

We  now  come  to  the  second  proposition. 

The  right  of  the  city  of  Newport  to  the  benefit  and 
profits  of  the  ferry  run  by  the  plaintiff  from  the  strip 
of  ground  between  the  town  and  the  river  Ohio. 
The  grounds  on  which  it  is  claimed  have  been  stated. 
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We  are  aware  that  alnce  the  act  of  1806,  this  conrt  Niwfort,  &e. 
has  ruled  that  such  grants  are  confined  to  those  hold-  Tatu>r'i  Exlis 
ing  the  title  to  the  soil.  And  as  the  act  of  1795, 
heretofore  referred  to,  reserved  the  legal  title  in  the 
proprietor  to  the  ^'Esplanade,"  if  anything,  the 
only  grant  made  to  him  after  the  jurisdiction  was 
conferred  upon  the  county  courts,  was  the  grant  of 
1807,  when  he  held  the  legal  title  in  trust  only, 
upon  which  the  grant  was  grafted,  and  he  held  it  for 
the  use  and  benefit  of  the  town;  and  it  is  insisted 
that  the  use  by  the  trustee  of  the  trust  property  for 
any  length  of  time,  should  not  create  a  right  in  the 
trustee,  to  the  prejudice  of  the  right  of  the  city. 

3.  Are  the  claims  of  the   defendants  barred  by 
former  adjudication  ?    It  is  not  supposed  that  the  de- 
cision of  this  court,  in  the  case  of  The  Trustees  of 
Newport  «9.  James  Ta^or^  decided  June  1831,  and  re- 
ported 6  /.  /.  Marshall^  136,  is  decisive  of  the  ques- 
tion now  presented.    The  whole  question  presented 
in  that  case,  was  the  right  of  the  Trustees  of  New- 
port to  a  grant  of  a  ferry  from  the  strip  of  ground  be- 
tvireen   the   town  and  the  river,  called  the  ^^Espla- 
nade."     No  question  of  the  right  to  wharfage ;  no 
question  of  the   equitable  right  of  the  town  to  the 
use  and  benefit  of  the  ferry  run  by  Taylor,  could  have 
been  decided  in  that  case  so  as  to  bind  the  parties. 
These  questions  were  not  made  or  decided.     That 
-was  an  appeal  from  the  county  court,  which  had  no 
equitable  jurisdiction.     It  was  a  legal  question  under 
the  statute,  an  ezparte  proceeding,  quasi  in  rem^  ope- 
rating as  constructive  notice  to  all  persons  who  claim- 
ed the  lands.    (5  DoJUZy  102.)     And  there  were  but 
two   questions  to  be  inquired  of  by  the  court,  on  the 
application  of  the  trustees  of  Newport  for  the  grant 
of  ferry  privileges.     1.  Is  the  proposed  ferry  neces- 
sary for  the  wants  of  the  public  ?    2.  Is  the  appli- 
cant for  the  grant  the  holder  of  the  legal  title  to  the 
land,  from  which  the  ferry  is  proposed  to  be  estab- 
lished?   It  may  appear  that  the  court  took  a  wider 
range  in  the  discussion  of  these  questions,  than  was 
VOL.  XVI.         45 
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Niwro«r»  te.  necesBary  to  their  decision.  So  in  the  case  of  Tfc 
Tatloa*b  Bz*u  City  of  Newport  i».  Taj/lor,  10  B.  Monroey  361,  decided 
in  1850.  Bat  it  is  believed  that  the  qaestions  now 
presented  were  not  then  before  the  coart.  The 
questions  then  adjudicated  were  purely  of  a  legal 
character,  whether  Taylor  or  the  trustees  had  the 
legal  title  to  the  land ;  if  Taylor  had  it  the  trusteei 
could  not  have  the  ferry.  The  record  in  the  first 
case  was  imperfect,  and  the  court  had  not  all  the 
facts  connected  with  the  establishment  of  the  town. 
The  parties  seem  to  have  gone  no  further  back  than 
the  act  of  1795,  and  upon  such  state  of  facts  the 
court  decided ;  but  that  act  refers  back  and  confirnu 
what  had  been  previously  done,  which,  when  shown, 
throws  light  upon  the  questions  now  presented. 
With  all  due  respect  to  that  court  we  think  it  erred. 
4.  The  fourth  and  last  point,  is  the  right  to  navi- 
gate the  Ohio  between  Newport,  in  the  state  of  Ken- 
tucky, and  Cincinnati,  in  the  state  of  Ohio,  and  to 
engage  in  the  trade  and  commerce  between  those 
points,  under  a  license  from  the  authorities  of  the 
United  States  of  America,  to  carry  on  the  coasting 
trade. 

The  plaintiffs  claim  an  exclusive  privilege  to  trans- 
port persons  and  property  over  the  Ohio  river  from 
Newport  to  Cincinnati,  under  the  laws  of  Kentucky; 
and  the  defendants,  the  owners  of  the  steamer  Coui* 
modore,  claiming  to  act  under  the  authority  of  the 
United  States,  deny  that  exclusive  right  or  monopoly 
in  the  plaintiffs. 

Upon  what  do  the  plaintiffs  base  their  claim  ?  The 
deed  of  1799,  conveying  the  remainder  of  the  tract 
of  1500  acres  of  land,  upon  which  Newport  is  sito- 
ated,  does  not  convey  any  land  in  Newport.  The 
boundary  given  expressly  excludes  Newport.  All 
that  the  deed  purports  to  pass  is  "all  right  and  title 
which  the  said  James  Taylor,  the  elder,  now  has,  or 
is  entitled  to,  in  and  to  any  ferries  from  the  said  town 
of  Newport,'*  dsc.  The  legal  title  to  the  '^Espla- 
nade/* was  not  conveyed  by  the  proprietor  to  tlioe« 


Digitized  by 


Google 


i 


WINTER  TERM,  1855.  7W 

ander  whom   plaintiffs  claim,  it  descended  to  the    N«wpa»T,  Ao. 
heirs,  and  the  record   does  not  show  who  are  the  Tatlob'b  Ei'si 
heirs.     Nor  can  it  be  said  that  the  attempted  convey-  ' 

anoe  of  the  ferry  passed  the  legal   title  by  implica* 
tion,  because  the  deed  is  very  specific,  and  yet  does 
not  convey  the  title.     Secondly ;  because  there  was 
no  general  law  at  the  date  of  the  grant  by  the  Ma- 
son county  court,  (29th  January,  1794,)  authorizing 
the  county  courts  to  grant  ferries  in  any   case,  and 
that  court  had  no  jurisdiction,  and  therefore  the  grant 
was  void.     (2  /.  /.  Marshall,  226.)     The  first  act  giv- 
ing the  county  court  such  power,  was  in    1796,  and 
went  into  operation  Ist  March,  1797^  (Stat.  Law,  vol. 
1 ,  706,)  and  that  act  did  not  apply  to  the  Obto  river. 
The  first  act  giving  power  to  county  courts  to  grant 
ferries  on   the  Ohio,  passed  Dec.  32,  1806.     {Stat. 
Law,  709.)    J.  Taylor's  grant  in  1794  was  a  nullity. 
A  ferry  privilege  is  not  the  subject  of  a  positive  grant 
from  one  person  to  another.     The  granting  or  with- 
holding the  privilege  of  a  ferry  is  at  the  disposal  of 
the  government,  and  cannot  be  demanded  as  a  mat- 
ter of  right,  even  by  the  owner  of  the  soil;  (6  /.  /. 
Marshall^  143,)  nor  can  one  having  the  right  grant  it 
to  another.   (3  /.  /.  Marshall,  669.)     There  could  be 
no  i^rant  of  the  ''Esplanade,"  as  it  had   been  dedi- 
cated, and  with  the  knowledge  of  James  Taylor,  and 
by  it  he  was  bound.     By  the  dedication,  the  proprie- 
tor lost  all  control  whatever  over  the  ground,  except 
to  hold  the  legal  title  as  trustee  for  the  beneficiaries; 
he  could  make  no  conveyance  to  their  prejudice. 

2.  The  plaintiffs  show  no  actual  grant  of  a  ferry 
right  to  themselves.  The  record  shows  an  order  of 
the  Campbell  county  court  of  1848,  directing  the 
lieirs  of  Gen.  James  Taylor,  by  name,  and  the  hus- 
l>ands  of  the  females  to  enter  into  bonds  under  the 
ferry  law.  If  that  order  is  equivalent  to  the  grant 
of  a  ferry,  then  said  heirs  are  necessary  parties  to 
^his  suit ;  if  that  order  is  not  the  grant  of  a  ferry, 
'Chen  there  is  no  ferry  privilege.  Taylor  shows  no 
^rant  of  a  ferry  to  him  as  executor. 
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NiwpoET,  &«.  There  is  no  devise  in  the  will  of  Gen.  Jas.  Taylor, 
Tatloe*!  Ex*ks  of  the  ^'Esplanade,"  to  the  plaintiffs,  or  either  of 
them.  James  Taylor  is  only  a  trustee  to  rent  out  the 
ferry.  The  will  shows  certain  remainder  men  that 
are  necessary  parties  to  a  suit  to  settle  the  rights 
therein.  The  decree  ii^joining  the  running  of  the 
Commodore,  is  erroneous  for  a  want  of  parties. 

The  owners  of  the  Commodore  contend  that  the 
Ohio  river  is  a  great  national  highway,  that  it  is  an 
*4nland  sea,"  and  the  commerce  and  navigation 
thereof  subject  to  the  laws  of  the  United  States ', 
that  by  section  8,  subdivision  8,  of  the  constitution  of 
the  United  States,  Congress  has  power  to  regelate 
commerce  with  foreign  nations,  and  among  the  sev- 
eral states,  and  with  the  Indian  tribes  ;  and  by  sub* 
division  eighteen,  Congress  has  power  "to  make  all 
laws  which  shall  be  necessary  and  proper  to  carry 
into  eicecutioD  the  foregoing  powers,"  &c.  The  su- 
preme court  of  the  United  States  declares  that  the 
power  to  regulate  commerce  extends  to  every  spe- 
cies of  commercial  intercourse  between  the  United 
States  and  foreign  nations,  and  anumg  the  several 
states,  and  includes  the  power  to  regulate  navigation. 
{Gibbons  vs.  Ogden,  9  Wheat,,  I  to  216.)  The  only  ex- 
ceptions stated  by  the  court,  relate  to  state  inspec- 
tion laws — laws  for  regulating  the  internal  commerce 
of  the  states — and  those  with  respect  to  turnpike 
roads,  ferries,  &c.  The  exception  of  ferries,  is 
claimed  to  apply  to  ferries  on  the  Ohio  river ;  this  Ib 
not  admitted.  The  court  speaks  of  the  internal  com- 
merce of  a  state  alone,  placing  ferries  in  the  same 
category  with  turnpike  roads.  We  grant  that  ferries 
wholly  within  a  state,  where  both  banks  of  the  stream 
are  within  the  state,  may  be  within  the  exception, 
and  the  ferry  wholly  regulated  by  the  state,  but  the 
Ohio  lies  between  two  states,  and  the  commerce 
thereon  is  regulated  by  Congress,  and  that  Kentucky 
has  no  right  to  establish  an  exclusive  monopoly  of  the 
navigation  of  the  Ohio  from  the  Kentucky  shore,  for 
a  certain  distance  up  and  down  the  river.    The  free 
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navigation  of  the  Ohio  was  declared  before  Ken-  Niwwir,  &a 
tucky  was  a  state.  By  the  ordinance  of  the  8d  July,  Taylok's  Ex*m 
1787,  for  the  government  of  the  teiritory  of  the  Uni- 
ted States  north-west  of  the  Ohio  river,  it  is  express- 
ly declared,  that  the  '^navigable  waters  leading  into 
the  Mississippi  and  the  St.  Lawrence  rivers,  and  the 
carrying  places  between  the  same,  shall  be  ctnnmam 
highways^  and  forever  free,  as  well  to  the  inhabitants 
of  said  territory  as  to  the  citizens  of  the  United  States, 
and  those  of  any  other  state  that  may  be  admitted 
into  the  confederacy,  without  any  tax  imposed,  or 
duty  therefor."  By  the  compact  with  Virginia,  sec. 
11,  **The  use  and  navigation  of  the  river  Ohio,  shall 
be  free  and  common  to  the  citizens  of  the  United 
States,  and  the  respective  jurisdictions  of  this  com- 
monwealth, (Virginia  and  the  proposed  state  of  Ken- 
tucky,) on  the  river  as  aforesaid,  shall  be  concurrent 
only  with  the  states  which  may  possess  the  opposite 
shores  of  said  river.'*  This  compact  was  adopted  by 
the  old  constitution  of  Kentucky,  article  6,  section  9, 
also  by  the  present  constitution,  art.  8,  sec.  0. 

In  the  case  of  Arnold  Sf  Parent  vs.  Shields^  5  Dana^ 
32,  this  court  used  the  following  language,  in  refer* 
ence  to  the  compact  with  Virginia :  ** Jurisdictioni 
unqualified  being,  as  it  is,  the  sovereign  authority  to 
make,  decide  on,  and  execute  laws,  a  concurrence  of 
jurisdiction,  therefore,  must  entitle  Indiana  to  as 
much  power — legislative,  judicial,  and  executive — as 
that  possessed  by  Kentucky,  over  so  much  of  the 
Ohio  river  as  flows  between  them ;  and  consequent- 
ly neither  of  them  can,  consistently  with  the  compact, 
exercise  any  authority  over  their  common  river,  so  as 
to  destroy,  or  impair ^  or  obstruct  the  concurrent  rights 
of  the  other." 

The  commerce  between  Ohio  and  Kentucky,  at  the 
point  between  Newport  and  Cincinnati,  is  shown  to 
be  very  great,  and  the  '^Esplanade"  on  one  side,  and 
a  corresponding  point  on  the  Ohio  side,  a  common 
place  of  landing  for  all  boats  and  water  crafts,  and 
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.  Newfoi^,  &o.    roads  mude  thereon  from  various  points  of  the  "Eb- 
Taylor-8  Ex'as   planade." 

"  It  appears  that  the   Commodore   is  a  regularly 

equipped,  inspected,  enrolled  and  licensed  steamboat 
under  the  laws  of  the  United  States,  manned  by  li- 
censed officers ;  and  that  she  is  engaged  in  the  com- 
merce and  carrying  trade  on  the  Ohio  river,  between 
the  states  of  Kentucky  and  Ohio,  and  to  and  from 
the  public  landing  at  Newport. 

Of  what  avail  is  a  license  from  the  United  States 
to  run  a  boat,  and  engage  in  the  commerce  between 
the  states,  or  among  the  states,  if  it  is  not  a  sufficient 
authority  to  run  a  boat,  and  carry  freight  and  pas- 
sengers, and  it  be  subject  to  be  defeated  by  a  monop- 
oly, granted  by  a  state  bordering  on  the  river,  to  one 
or  more  persons,  and  allowing  them  the  exclusive 
use  of  this  trade  ?  The  United  States  may  be,  in 
this  way,  defeated  in  the  exercise  of  its  constitution- 
al pow^ers. 

The  supreme  court  said,  (5  Howardy  466,)  "the  act 
of  July  7th,  1838,  in  all  its  provisions  is  obligatory 
upon  the  owners  and  masters  of  the  steamers  navi- 
gating the  waters  of  the  United  States,  whether  nav- 
igating on  waters  untkin  a  state,  or  between  states, 
or  waters  running  from  one  state  into  another,  or  on 
the  coast  of  the  United  States,  between  the  ports  of 
the  same  or  different  states."  In  a  later  case,  speak- 
ing of  the  jurisdiction  of  the  United  States  govern- 
ment over  the  navigable  waters  of  the  west,  the  so- 
preme  court  of  the  United  States  said  :  '*That  equal- 
ity does  not  exist  if  the  commerce  on  the  lakes,  and 
on  the  navigable  waters  of  the  west,  are  deprived  of 
the  benefit  of  the  same  courts,  and  the  same  juris- 
diction for  its  protection,  which  the  constitution  se- 
cures to  the  states  bordering  on  the  Atlantic."  (12 
Harvard y  454.) 

"The  act  of  congress  of  the  26th  February,  1845, 
(5  Stat,  at  large,  726,)  extending  the  jurisdiction  of 
the  district  courts  to  certain  cases  upon  the  lakes,  and 
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navigable  waters  conDecting  the  same,  is  consistent    Ntwfotr,  Im. 
with  the  constitution  of  the  United  States."  Tatlob*8  Bz'm 

'*The  admiralty  and  maritime  jurisdiction  granted  — — — 
to  the  federal  government  by  the  constitution  of  the 
United  States,  is  not  limited  to  tide  waters^  but  ex- 
tends to  all  piMic  navigable  lakes  and  rivers,  where 
commerce  is  carried  on  between  different  states,  or 
with  a  foreign  nation."     (12  Howard,  443.) 

In  the  case  of  Fretz,  4^.  vs  Bull,  ^,,  (12  Hotoard, 
466,)  the  extent  of  the  admiralty  and  maritime  juris- 
diction of  the  United  States  is  again  affirmed.  In 
another  case,  (7  Howard,  401,)  the  court  said  :  <^Com- 
merce  includes  an  exchange  of  commodities,  navi- 
gation and  intercourse."  ^'That  the  transportation 
of  passengers  is  a  part  of  the  commerce,  is  not  an 
open  question." 

Again :  State  of  Pennsjflvania,  ^.  vs.  Wheeling 
Bridge  Co.,  (13  Howard,  519;)  ''The  Ohio  is  a  naviga- 
ble stream,  subject  to  the  commercial  power  of  con- 
gress." ''Congress  has  sanctioned  the  compact  made 
between  Virginia  and  Kentucky,  to*wit,  that  the  use 
and  navigation  of  the  river  Ohio,  so  far  as  the  terri- 
tory of  Virginia  or  Kentucky  is  concerned,  shall  be 
free  and  common  to  the  citizens  of  the  United  States. 
This  compact  is  obligatory,  and  can  be  carried  out 
by  this  court."     (lb.) 

The  plaintiffs  claim  the  exclusive  right  to  trans- 
port passengers,  &c.,  from  the  Kentucky  shore,  in- 
cluding the  whole  front  of  the  city  of  Newport,  a 
distance  of  more  than  one  mile,  to  the  Ohio  shore, 
and  we  suppose  they  also  claim  the  prohibited  dis- 
tance above  and  below  the  ferry  ground,  as  establish- 
ed by  law.  The  decree  of  the  circuit  court  fairly  re- 
cognizes their  right  to  transport  persons  and  proper^ 
ty  from  the  slip  of  ground  called  the  "Esplanade;" 
and  goes  farther,  and  prohibits  the  defendants,  and 
all  others  claiming  under  them,  from  transporting  on 
the  Commodore,  or  any  other  vessel,  any  person  or 
thing,  from  the  Ohio  shore,  and  landing  on  the  said 
"Esplanade"  in  Newport,  and  declares  that  transpor- 
tation from  the  Ohio  shore,  and  landing  on  said 
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^*^^*'*^'  8f*'^°'^^»  ^^'^  **®  deemed  a  violation  of  the  fcny  fran- 
T4Tix>ft'i  Ex*Ks  chise  of  the  plaintiffs. 

We  think  the  court  misconceived  the  extent  of  the 
plaintiffs'  ferry  franchise.  They  do  not  claim  that 
the  grant  gives  them  an  exclosive  right  both  from 
the  Kentucky  to  the  Ohio  shore,  and  from  the  Ohio 
to  the  Kentucky  shore.  The  ii\junction  is  broader 
than  the  claim  of  the  plaintiffs ;  moreover,  if  they 
had  claimed  that  their  grant  was  thus  extensive, 
there  is  no  right  shown  to  sustain  such  claim.  Ken- 
tucky cannot  grant  an  exclusive  privilege  to  traiii- 
port  persons  and  property  from  Ohio  to  Kentucky, 
across  the  Ohio  river. 

If  the  object  of  plaintiffs  be  their  own  peraooai 
emolument,  and  not  in  good  faith  to  carry  out  a  trust 
duty,  their  claim  is  entitled  to  but  little  favor  from 
the  chancellor. 

The  attention  of  the  court  is  called  to  the  follow- 
ing points : 

1.  The  commerce  upon  the  Ohio  has  been  long 
regulated  by  congress.     (13  Howard^  561.) 

2.  The  Virginia  compact  has  become  the  law  of 
the  United  States.     {lb.,  556.) 

3.  No  state  can  obstruct  the  free  use  of  a  license 
granted  by  an  act  of  congress.     (/&.,  556  to  579-<60.) 

4.  The  act  of  congress  gives  to  vessels  licensed 
and  enrolled,  the  right  to  navigate  the  public  waters, 
and  any  state  law  conflicting  with  that  right  is  void. 
The  right  extends  to  entering  creeks  and  rivers.  (/i«i 
586.) 

5.  A  dedication  of  ground  to  public  use,  cannot  be 
defeated,  even  by  the  building  a  custom  house  there- 
on, {\0  Peters^  716,)  nor  can  such  be  defeated  eves 
by  king  or  government. 

Henry  Stansberry  on  the  same  side — 

The  decree,  from  which  this  appeal  is  taken,  was 
rendered  as  of  the  June  term,  1854,  of  Campbell  cir 
cuit  court,  and  is,  in  substance,  as  follows : 

1.  Defendants  (other  than  corporation  of  city)  pe^ 
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petually  iiyoined  from  landing  Commodore,  or  any    Newpow,  &o. 
other  boat,  at  the  Esplanade,  for  the  purpose  of  land-  Tatlob's  Ez'ks 
ing,  or  receiving  persons  or  property  ferried  /nwn  or 
to  the  opposite  shore. 

2.  That  as  to  all  the  defendants,  it  is  adjudged  that 
the  entire  privilege  and  franchise  of  ferrying  per* 
sons  and  property  to  and  from  said  Esplanade,  is  in 
the  plaintiffs  alone. 

8.  That  the  receiving  persons  or  property  on  any 
boat,  at  the  Esplanade,  to  be  transported  to  the  oppo- 
site shore,  and  the  landing  of  persons  and  property 
at  said  Esplanade,  from  any  boat,  from  the  opposite 
shore,  is  an  infringement  of  the  ferry  license  of  plain- 
tiffs, and  is  perpetually  iiyoined  against  the  defend- 
ants, and  all  persons  claiming  under  them. 

4.  Account  directed  as  to  monies  received  by  de- 
fendants for  such  transportation  to  and  from  the  Es- 
planade. 

5.  Plaintiffs'  claim  for  wharfage  dismissed. 

6.  Counter  claim  of  city  for  profits  of  ferry,  and 
for  legal  title  to  Esplanade,  and  of  other  defendants 
for  damages,  dismissed. 

We  claim  that  the  decree  is  erroneous,  and  make 
the  following  points : 

1.  That  there  is  a  defect  of  jurisdiction. 

2.  That  there  is  a  defect  of  parties. 
8.  That  the  ferry  right,  if  one  exists,  is  confined 

in  extent  to  one  landing,  which  is  at  the  foot  of  York 
street,  and  to  the  transportation  of  persons  and  pro- 
ty  only  one  way — that  is,  from  Newport  to  Cincinnati 
— in  both  which  particulars  the  decree  is  erroneous 
and  excessive. 

4.  That  the  only  colorable  right  which  can  be  set 
up  by  the  plaintiffs  to  any  part  of  the  Esplanade,  or 
public  landing,  at  Newport,  is  confined  to  so  much 
of  it  as  is  incident  to,  and  is  necessary  for,  the  ferry 
— ^that  is,  so  much  of  it  as  may  be  required  for  a  con- 
venient place  of  landing — and  that  all  the  residue 
of  the  Esplanade  has  been  well  dedicated  to  public 
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NKwrowr,  Ac.  5.  That  as  to  the  right  to  a  place  of  landing,  as 
TAixom's  Ez*«8  incident  to  the  ferry,  that  right  only  exists  aa  a^of 
right,  in  virtue  of  the  grant  of  the  ferry  franchise, 
which  right  in  fact  belonged  to  Newport  in  1794, 
when  it  was  first  granted  to  James  Taylor,  of  Vir- 
ginia, and  has  since  been  continued  in  the  original 
grantee  and  his  grantees,  contrary  to  equity,  and 
ought  not  to  be  enforced  by  equitable  relief. 

6.  That  the  right  set  up  by  the  defendants  to  nse 
the  public  landing  at  Newport,  in  the  navigation 
across  the  Ohio  river,  under  a  coasting  license  fron 
the  United  States,  cannot  be  defeated  by  any  excln- 
'  sive  grant  set  up  by  the  plaintiffs  under  die  laws  of 
Kentucky. 

Deject  of  jurisdiction. 

The  right  set  up  is  to  an  exclusive  ferry  gnint 
from  Newport  across  the  Ohio,  and  the  relief  sought 
is  by  perpetual  injunction,  and  by  a  decree  qaietutg 
the  title  forever. 

The  case  is  not  of  such  a  character  as  to  author 
ize  such  extraordinary  relief.  A  ferry  in  Rentocky 
has  always  been  a  franchise,  grantable  by  the  com- 
monwealth,  to  an  individual,  for  the  public  benefit 
There  is  no  such  thing  as  a  right  at  common  law,  in 
Kentucky,  to  a  ferry,  as  an  incident  to  the  owner- 
ship of  the  land.  The  grant  is  a  trust,  revocable  at 
the  pleasure  of  the  state.  There  is  no  such  thing  as 
a  vested  right  or  estate  in  the  franchise ;  it  may  be 
wholly  destroyed  by  the  grant  of  a  bridge,  or  anoth- 
er ferry,  at  the  same  place ;  the  grant  is  only  exclo- 
sive  so  long  as  it  is  made  so  by  statute.  The  stat- 
utes which  create  this  franchise  provide  a  remedy, 
and  a  very  ample  one,  for  every  infring'ement  The 
rule  IS,  that  where  a  right  is  created  by  statute,  saJ 
at  the  same  time  a  remedy  is  given  for  itsprotectioa, 
resort  cannot  be  had  to  any  other  remedy  than  the 
one  so  given.  (Atmg  vs.  Harris,  5  Johns.  Law  Btp^t 
176.) 
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Defect  of  Parties.  ffrwrort.  &c. 

The  plaintiffB   are  James    Taylor,  as  execator  of  Tatlor'b  Ei'ib 
James  Taylor,  sr  ,  and  Robert  Air.  ^ 

The  right  set  up  is  to  a  ferry  across  the  Ohio  river 
from  Newport,  and  to  the  entire  Esplanade  of  New- 
port, as  a  landing.  It  is  claimed  that  both  rights  are 
exclusive,  and  extraordinary  relief  is  asked,  in  respect 
to  both,  by  injunction,  to  be  made  perpetual  by  a 
decree  settling  the  title,  and  an  account  of  ferry  fees 
and  wharfage. 

These  are  the  rights  set  up  by  the  plaintiffs. 

Both  these  rights  are  claimed  by  the  plaintiffs  un- 
der James  Taylor,  sr., — by  James  Taylor,  jr.,  as  his 
executor, under  the  provisions  of  the  will,  and  by  the 
plaintiff  Air,  as  lessee  of  the  executor. 

The  ferry. 

It  is  claimed  that  the  testator  was  the  owner  of  the 
fee  in  front  of  Newport,  and  that,  as  such,  held  a 
ferry  grant  from  the  county  court  at  the  time  oi  his 
death ;  that  the  testator  died  in  1848,  and  by  his  will 
directs  his  executor  to  rent  his  feiries  during  the  ex- 
ecutor's life,  and  after  the  death  of  the  executor,  the 
lerries,  with  the  Esplanade,  are  devised  to  the  testa- 
tor^s  four  children  for  life,  and  then  to  their  children. 

It  is  further  alledged,  that  after  testator's  death, 
at  December  term,  1848,  of  Campbell  county  court, 
and  during  a  contest  of  the  will,  the  ferry  privilege 
was  granted  by  the  court  to  the  four  children  of  testator 
and  the  husbands  of  the  three  daughters,  who  gave 
bond,  but  never  took  possession.  Air  was  then  in 
possession  under  a  lease  from  testator. 

That  on  1st  April,  1853,  Taylor,  as  executor,  made 
a  new  lease  to  Air  for  six  years. 

That  Taylor's  executor,  and  Air,  have  each  given 
ferry  bonds,  and  Air  is  now  in  possession. 

The  will  of  Taylor  is  made  an  exhibit. 

The  provisions  of  the  will  touching  the  ferry  are 
found  in  sections  16  and  17.  It  appears  that  a  dis- 
tinction is  made  in  the  will  between  the  rents  of  the 
ferry,  and  the  ferry  and  the  Esplanade — for  the  rents 


Digitized  by 


Google 


L  V  AWV^JLiJ    F^ 


N«wpo»T,  &c.  are  devised  to  the  children  on  one  contingency,  that 
Tatlor'i  Ex'm  isi  the  death  of  the  widow,  and  the  ferry  and  Es- 
planade  are  devised  to  them  on  another  contingency 
— the  death  of  James. 

There  is  a  meaning  in  this  distinction,  for  the  fe^ 
ry  ownership  may  be  in  one,  and  the  right  to  receive 
the  rents  in  another.  So  the  grant  or  franchise  of 
the  ferry  may  be  in  one,  and  the  ownership  of  the 
land  in  another.  This  wonld  happen  upon  a  recov- 
ery in  ejectment,  or  sale  on  execution,  of  the  land 
at  a  ferry,  after  the  grant.  The  franchise  would  not 
pass  upon  such  recovery  or  sale,  but  would  remain 
in  the  original  grantee. 

We  find,  then,  by  the  terms  of  this  will,  that  to 
far  as  the  executor  is  concerned,  the  only  devise  to 
him,  as  such,  is  a  power  to  rent  the  ferry,  and  to  re- 
ceive the  rents  during  the  life  of  the  widow,  and  to 
satisfy  out  of  them  the  charge  of  $1,200  per  year, 
and  to  accumulate  the  residue  for  distribution  amonf 
the  children  after  the  death  of  the  widow. 

In  view  of  the  Kentucky  decisions,  and  the  statn- 
tary  provisions  on  the  subject  of  ferries,  the  follow- 
ing rules  may  be  laid  down : 

1.  That  by  statute,  not  at  common  law,  the  right 
to  have  a  ferry  grant  on  the  Ohio  river,  is  in  the  own- 
er of  the  land. 

2.  Before  the  grant  is  made,  this  proprietary  right 
passes  by  descent,  or  sale,  as  an  incident  to  the  land. 

3.  The  grant,  though  made  originally  to  the  owner 
of  the  land,  is  in  the  nature  of  a  personal  trust.  (5 
Monroe,  140.)  It  does  not  pass  to  the  plaintiff,  after 
a  recovery  in  ejectment  of  the  locus  in  quo,  {lAUdtt 
Select  Cases,  184.)  Nor,  on  sale  of  the  land  on  exe- 
cution. On  a  sale  of  the  ferry  grant  by  the  owner, 
or  on  a  lease  of  same  for  a  term  of  years,  or  on  a  de- 
vise of  the  ferry  grant,  or  in  case  of  descent,  the 
franchise  does  not  pass,  except  by  leave  of  court, 
and  new  bonds,  amounting,  in  effect,  to  a  renewal  of 
the  grant. 
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On  the  death  of  Taylor,  there  being  no  devise,  Nbwpow,  &c. 
either  of  the  fee  or  of  the  ferry  grant,  to  the  execu-  Tatlor'b  Ex*m 
tor,  the  grant,  or  rather  the  right  to  renew  it,  passed  ' 

to  the  children,  either  as  heirs  or  devisees. 

It  is  averred  in  the  petition  that  the  ferry  grant 
was  made  to  the  children,  and  that  they  gave  bond. 

This  invested  them  with  the  grant,  and  they  stand 
as  the  actual  owners  of  the  ferry,  notwithstanding 
they  have  not  taken  possession. 

Subsequent  thereto,  it  appears  that  at  March  and 
April  terms,  1853,  the  executor  gave  a  ferry  bond  (!), 
and  Air  also,  the  executor  having  leased  to  him  for 
six  years  from  April  1,  1853. 

Although  the  grant  was  to  the  heirs,  the  executor 
(perhaps)  might  lease  the  ferry,  with  leave  of  the 
court. 

We  have,  then,  only  the  exectUor  with  a  hare  power 
to  lease  and  receive  the  rents ;  and  the  lessee  far  six 
years.  The  owners  of  the  ferry  grant,  as  well  as  of  the 
fee,  not  in  the  record.     This  is  fatal. 

All  parties  in  interest  must  be  made  parties,  by 
the  Code  as  w^ell  as  before. 

Here  the  question  is  as  to  the  very  right,  the  grant, 
its  validity,  an  interference  which,  it  is  said,  will  de- 
stroy  it,  a  claim  to  settle  it  forever,  and  yet  the  own- 
ers not  parties ! 

The  Esplanade — defect  of  parties. 

The  bill  alledges— 

That  the  legal  title  was  never  granted  to  the  town, 
but  it  was  laid  out  for  a  common,  reserving  grantor's 
rights  therein,  and  has  been  occupied  by  him  and  his 
grantees,  adversely,  for  sixty  years. 

That  it  passed  by  deed,  in  1799,  to  J.  Taylor,  the 
son  of  proprietor. 

That  he  owned  it  at  his  death. 

That  since  his  death  it  has  been  held  by  the  exec- 
utor I  and  the  lessee  ! 

That  trustees  have  leased  part  of  it,  at  foot  of 
Monmouth  street,  to  the  other  defendants,  who  are 
running  a  ferry  thereto,  to  the  ictal  destruction  of  one 
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Niw?ow,  kc,    of  the  plaintiff's  right  to  the  landings  aad  exdusive 
T4TLo»'8  Ex'M  ferry  franchise,  and  of  Air's  lease. 
"  Landing  at  Monmouth  street  is  included  in  lease. 

One  square  from  Air's  landing ! 

Prayer, 

1 .  Account  for  use  of  landing. 

2.  For  ferry  receipts. 

3.  Injunction  from  running. 

4.  That  lease  be  cancelled. 

5.  That  rights  of  plaintiffs  to  landing,  and  ferry 
franchise,  be  quieted. 

This  bill  traces  the  legal  title  to  the  testator,  bat 
no  further. 

The  will  does  not  vest  it  in  executor,  but  under  the 
term  esplanade  it  is  devised  to  the  four  children  for 
life,  and  remainder  to  their  children. 

As  this  litigation  touches  it,  and  an  antagonist 
claim,  the  tenants  for  life,  ^t  least,  must  be  parties. 

But  in  point  of  fact,  if  the  legal  title  or  fee  in  the 
esplanade  did  not  pass  out  of  Taylor,  of  Va.,  to  the 
town  or  the  trustees,  then  it  is  now  in  his  heirs.  It 
was  not  included  in  his  deed  to  his  son,  Gen'J  Tay- 
lor* of  Newport,  made  in  1799.  See  that  deed. 
Extent  of  the  Ferry. 

The  plaintiffs'  claim  is  to  an  exclusive  right  not  only 
to  a  ferry,  with  one  landing  at  York  street,  but  as 
incident  thereto  to  the  entire  Esplanade^  and  all  the 
landings,  including  the  improved  landings  at  all  the 
streets ;  and  the  decree  sanctions  this  claim  in  its 
fullest  extent. 

We  maintain — 

1.  That  if  there  is  a  ferry  right  in  the  plaintiffs, 
either  by  grant  or  reservation,  it  is  limited  as  to  the 
privilege  of  landing,  to  one  place,  and  that  place  is 
the  mouth  of  York  street. 

2.  That  this  right  or  franchif^e,  is  limited  to  the 
right  of  carrying  persons  and  property /nwn  the  Ken- 
tucky shore  to  the  opposite  shore,  and  does  not  include 
the  right  or  franchise  of  transporting  persons  or  pro- 
perty/rom  the  opposite  shore  to  the  Kentncky  side. 
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1.  As  to  the  landing—  N«wfoiT»  fto. 

It  18  of  the  essence  of  a  ferry  that  it  should  have  Tatlok'b  Ex'u 
two  landings — one  on  each  side  of  the  stream,  or  -^— — * 
water — and  only  one  on  each  side,  which  must  be 
well  defined.  The  idea  of  a  ferry  without  a  fixed, 
defined  place  of  landing ;  of  a  ferry  with  a  multi- 
plicity of  landings,  extending  indefinitely  along  a 
river  coast  or  shore,  is  wholly  inconsistent  with 
public   convenience,  and  with  positive  regulations. 

It  must  be  located  either  by  the  grant,  or  by  user 
tinder  the  grant.  There  must  be  a  notorious  place 
where  the  public  are  to  embark,  or  to  land,  without 
the  inconvenience  of  following  it,  or  being  transport- 
ed by  it  along  an  indefinite  coast,  or  at  various 
points  within  a  definite  limit,  and  such  landing  must 
be  kept  in  repair.  {Stat,  362,  sec,  22.)  Besides  this, 
there  must  be  a  defined  landing ;  a  fixed  point,  to 
comply  with  the  statutory  regulations. 

(1 .)  That  the  point  must  be  fixed  in  order  to  meas- 
ure the  prohibited  distance  for  another  ferry,  in  a 
straight  line,  one  and  a  half  miles  on  the  Ohio,  or 
four  hundred  yards,  at  a  town. 

(2.)  In  order  to  ascertain  the  distance  in  view'of 
statutory  penalties. 

The  landitifr  of  Taylor's  ferry  is  at  the  north  of 
York  street,  and  no  other  landing  can  be  adopted 
except  from  temporary  necessity,  as  in  case  of  low 
water.  Taylor's  right  in  the  Esplanade,  is  therefore 
limited  to  a  ferry  landing,  at  that  point. 

The  ariirinal  grant  in  1794 — "from  his  lands  on  the 
Ohio,  over  the  same,  in  front  of  the  town  of  New- 
port." 

The  grant  in  1807 — "  in  front  of  Newport,  across 
the  Ohio  to  the  opposite  shore." 

Neither  of  these  orders  fixes  the  landing,  any 
further  than  it  is  to  be  established  in  front  of  New- 
port. We  must  therefore  look  for  the  location  as 
establinhed,  or  uspi  under  the  grant.  The  evidence 
is  abundant,  that  for  the  last  twentv-five  or  thirty 
years,  York  street  has  been  the  landing ;  occasion- 
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Tatlor'8  Ez'm  landing  was  at  a  bar  about  one  hundred  yards  from 
"  the  shore,  and  above  the  original  front  of  Newport. 

Besides  this,  Taylor  has  repeatedly  defined  and 
limited  his  landing  to  one  point,  which  was  the  foot 
of  York  street. 

(1.)  Lease  to  Geo.  W.  Doxon,  in  1835,  of  the 
ferry  "from  his  (Taylor's)  landing." 

Doxon  to  run  a  steam  ferry  boat  from  "the  landing 
in  front  of  Newport." 

If  a  new  ferry  is  ordered  by  court,  above  or  below 
the  present  landing,  Doxon  to  provide  boats  for  it. 

If  court  give  another  ferry  at  Newport  to  any  one 
else — rent  to  be  abated. 

Doxon  to  keep  the  landing  of  the  ferry,  or  ferries, 
in  good  repair. 

Similar  provisions  in  lease  of  1836. 

In  addition  to  all  this,  the  exclusive  right  of  the 
town  to  all  the  residue  of  the  Esplanade,  and  to  all 
the  other  landings  at  the  foot  of  the  other  streets,  is 
clear. 

1.  By  the  original  dedication,  the  only  reservation 
pretended,  is  to  a  ferry  privilege,  and  that  must  be 
construed  to  extend  only  to  one  landing,  as  only  one 
is  necessary  or  proper. 

2.  By  continued  possession  by  the  town,  and  acts 
of  ownership. 

Order  by  trustees  for  running  streets  to  river  in 
1796. 

Market-house  1812. 

Improvement  of  landings  since  1820,  and  expen- 
ditures. 

Charge  of  wharfage  in  1840. 

3.  Ferry  only  from  Newport. 

Kentucky  has  never  assumed  to  grant  a  ferry ^^tdni 
Ohio,  and  has  not  ever  granted  a  ferry  across  the 
Ohio,  except  for  transportation /rom  Kentucky. 

All  the  grants  to  Taylor,  have  expressly  been  for 
a  ferry  across  the  Ohio  from  Newport.     ITiat  is  Ae 
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limit  of  his  franchise,  and  nothing  farther  could  have    Nswpow,  A^. 
been  granted  to  him,  under  the  ferry  law.  Tatu>e'8  £c^» 

As  he  never  had  the  right  to  have  a  ferry  from  the 
Ohio  side,  or  to  transport  for  hire  persons  or  property 
from  Ohio,  no  exercise  of  that  right  by  others  can  be 
considered  an  infringement  of  his  franchise,  or  be 
held  in  any  possible  way  to  interfere  with  his  rights, 
or  diminish  his  profits. 

It  is  a  role  as  to  franchises,  that  they  are  to  be 
strictly  construed,  being  exclusive  of  public  rights, 
and  that  nothing  passes  as  incident  to  them,  by  im- 
plication. 

It  would  seem  that  a  penalty  is  provided  in  the 
14th  section  of  the  ferry  act,  in  favor  of  the  owner 
of  a  ferry  even  on  the  Ohio  river,  against  any  one, 
other  than  the  owner  of  a  ferry  on  the  Ohio  side,  for 
transporting  any  person  or  thing /rom  Ohio  to  Ken- 
tucky, within  one  mile  of  the  Kentucky  ferry,  for 
hire. 

So  far  as  this  section  applies  to  transportation 
across  the  Ohio  from  Kentucky,  there  is  reason  for 
the  provision,  and  for  the  penalty  given  to  the  Ken- 
tncky  ferry ;  but  so  far  as  it  applies  to  transportation 
from  Ohio,  it  is  impossible  to  imagine  a  reason  for  it, 
or  why  damages  so  severe  should  be  given  to  the 
owner  of  the  Kentucky  ferry,  for  an  act  which  does 
not  interfere  with  his  rigbts,  or  diminish  his  profits. 
A  reasonable  construction  would  probably  hold,  that 
notwithstanding  the  Utter  of  the  section,  the  penalty 
was  not  intended  to  cover  such  an  act,  and  Uiat  the 
penalty  should  be  restricted  to  the  righty  or  rather  to 
an  invasion  of  the  right.  But  if  not ;  if  the  letter 
should  be  too  clear ;  if  the  penalty  must  be  enforced, 
then  we  say  the  remedy  must  be  confined  to  the  pen- 
city,  and  that  it  would  be  monstrous  iivjustice  to  ex- 
tend the  section  beyond  the  statute,  in  equityy  by 
injunction  or  otherwise. 

It  will  be  seen  thdt  the  decree  perpetually  enjoins 
the  defendants  from  landing  any  person  or  thing  at 
any  part  of  the  esplanade,  which  has  been  trana- 
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^    ported  ^/Vom  tlM  opposite  shore,  and  socb  tnmsporta- 

Vkift^B'*  Es'Kt   tion  and  landing  of  persons  or  things,  is  declared  to 

""  be  an  invasion  of  the   ferry  frahchise  granted  by 

Kentucky  to  the  plainti^.    Sorely  it  is  not  necM* 

sary  to  argue  this  point  further.    The  error  of  the 

decree  is  too  manifest. 

4  and  5»  These  points  maybe  considered  together; 
they  affirm  that  the  whole  esplanade,  or  the  open 
ground  now  called  the  esplanade,  was  well  dedicated 
to  public  use,  without  any  reserration  ;  that  the  only 
colorable  right  which  can  be  set  up  to  any  part  of 
it  by  the  plaintiffs,  is  confined  to  what  is  nece$sary  tio 
tbe  ferry — ^that  is,  a  reasonable  landing  place — which 
restricted  right  is  a  mere  l^d  right,  wrongiblly  ob- 
tained in  1794,  and  since  maintained  contrary  to 
eqaity,  and  therefore  not  to  be  enforced  by  equitiMe 
relief. 

It  is  impossible,  witbin  the  limits  of  an  ordinaiy 
brief,  to  state  all  the  facts  and  grounds  upon  which 
we  rely  to  support  the  above  positions.  Ail  we  can 
do,  is  to  give  a  a  general  outline  of  them. 

We  say  the  entire  river  front,  without  any  reser- 
vation, was  dedicated  to  public  use,  by  the  laying  out 
of  the  town,  and  the  sale  of  lots  it  1702,  1793,  and 
1794. 

The  town  is  a  river  town.  It  is  described  in  the 
original  plat  ais  situated  at  th9  ccmfinsnee  of  the  Ohio 
and  Licking  rivers.  Along  the  Ohio  river  in  front  of 
the  river  tier  of  lots,  and  between  tbem  and  the  river, 
was  a  narrow,  irregular,  margin  of  river  bank.  Oa 
the  original  plat  appeared  a  line — eitber  cmitiaQow 
or  broken — traversing  this  margin,  parallel  to  the  riv* 
er  tier  of  lots,  and  about  sixty  feet  distant  from  them. 
Between  this  line  and  the  river  nothing  was  writtes 
— no  number,  no  subdivision — not  a  word  to  indicate 
private  property,  ferry  right,  or  any  other  reservation. 
It  was  left  to  speak  for  itself,  and  we  think  it  spoke 
a  very  plain  language.  "This  narrow  strip  of  river 
shore  is  most  convenient  and  necessary  for  the  use  of 
this  town,  it  ia  better,  therefore,  to  leave  it  open  and 
public,  for  the  use  of  the  town  and  the  public  gen* 
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erally,  than  to  sell  it  t<i  individuals,  or  to  reserve  it    Vtwtow.i^ 
for  the  Qse  of  the  proprietor."  Tavlor'b  Ex'»i 

Res  ipsa  loquitur.  " 

Now  at  the  time  of  this  dedication  there  was  no 
«ach  thing  as  a  ferry  right  incident  to  the  ownerships 
of  lands  situate  on  the  Ohio  river,  and  no  ferry  had 
then  been  granted  to  Taylor  or  any  one  else  from  thi^ 
shore.  There  was  no  right  of  ferry  either  in  posse  or  in 
esse,  and  therefore  no  foundation  to  presume  the  reser^ 
TMUian  of  such  a  right. 

Next  in  order  was  tlie  re-sarvey  and  new  plat 
made  in  1795.  On  this  new  plat  the  line  is  abolishedi 
the  entire  front  is  left  open,  and  upon  it,  as  a  unit,  in 
^Bvritten,  "the  Esplanade  to  remain  common  forever.** 
This  is  a  very  emphatic  declaration  of  the  intention 
€LB  to  this  front,  from  the  beginning — that  it  was  alf 
common  ground — that  the  original  line  which  trav- 
ersed it  longitudinally,  meant  nothing,  and  was  there- 
fore omitted  on  this  new  plat,  and  that  the  whoW 
open  space  was  to  remain  public  ground  forever. 

After  this  comes  the  act  of  the  general  assembly 
of  December,  1795. 

The  court  will  at  once  see,  upon  looking  into  this 
act,  that  it  does  not  profess  to  interfere  with  any 
rights.  It  gives  no  new  rights,  it  vests  no  new  es- 
tate. It  simply  excepts  from  the  grant  to  the  trus- 
tees, whatever  had  not  been  disposed  of.  It  is  in  the' 
nature  of  a  saving,  and  applies  to  the  past. 

If  Taylor  had  not  dedicated  this  ground  to  the  pub- 
lic, then  the  act  saves  it  to  him,  just  because  it  had 
not  been  disposed  of;  or  if  Taylor  had  specially  re- 
served the  ferry  right,  then,  too,  the  act  would  save 
it  for  him,  but  not  otherwise.  To  make  this  act  ope* 
rative  as  a  saving  to  Taylor,  it  must  appear  that  the 
particular  thing  sought  to  be  brought  within  it,  had 
not  been  disposed  of. 

I  admit  that  the  case  in  6  /.  /.  Marshall,  aiid  th6 
one  which  followed  it  in  11  B.  Mmroe,  proceed  upon 
the  ground  that  the  ferry  right  was  wetf  reserved  to 
Taylor ;  but  those  decisions  cannot  apply  to  the  facta 
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Tatloi^b  Ex'i»  fact,  and  omissions  of  fact,   which  entirely  destroy 
■  their  weight  in  this  case. 

One  important  error  is,  that  a  ferry  had  been  grant- 
ed to  Taylor,  prior  to  the  establishment  of  the  town. 
Whereas,  the  town  was  established  in  1792,  and  the 
first  ferry  was  granted  in  1794. 

Another  error  is,  in  supposing  that  the  deed  of 
1799  specifically  conveyed  the  land,  or  Esplanade, 
as  well  as  the  ferry. 

.  The  idea  that  these  decisions,  made  in  a  summary 
proceeding,  contrary  to  the  course  of  the  common 
law,  settle  forever  the  question  of  title  in  the  locus  in 
quo,  that  they  bar  an  inquiry  into  title  in  subsequent 
litigation,  and  have  even  a  greater  effect  than  a  re- 
covery in  an  ejectment;  this  idea  is  certainly  erro- 
neous. They  settle  nothing  but  the  legal  right  to  keep 
the  ferry,  and  that  is  shown  by  the  grant  of  the  coun- 
ty court,  which  cannot  be  impeached  collaterally. 
But  such  a  grant  does  not  conclude  as  in  this  case — a 
case  in  which  not  merely  the  grant  is  relied  on — but 
a  title  antecedent  to  the  grant,  in  which  the  plaintiffs 
do  not  appear  simply  as  ferrymen,  but  as  owners  of 
the  fee,  and  in  which  they  ask  to  be  confirmed,  not 
merely  in  the  grant,  or  in  the  exercise  of  the  fran- 
chise— but  also  in  the  pre-existing  right,  not  merely 
in  the  temporary  license,  but  in  the  permanent  prop- 
erty. 

As  to  the  alledged  long  possession,  and  to  the  aid 
of  the  statute  of  limitation,  these  do  not  help  the 
case. 

The  entire  possession  has  been  incident  to  the  ferry. 
It  is  not  in  any  sense  an  adverse  possession.  Tbe 
plaintiffs  entered  and  have  enjoyed  in  virtue  of  a 
license  from  the  public,  and  can  therefore  assert  no 
rights  as  acquired  by  such  possession. 

6.  The  remainiug  point  is  one  of  great  consequence, 
but  we  are  compelled,  for  want  of  time,  to  confine 
ourselves  to  a  statement  of  the  grounds  on  whick 
we  rely,  and  a  citation  of  authorities. 
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1.  Our  steamboat,  being  of  a  tonage  of  more  than  Newport,  In. 
100  tons,  engaged  in  the  transportation  of  persons  Tatlor*8  Ex*im 
and  property  from  Ohio  to  Kentucky,  across  the  Ohio 

river,  was  engaged  in  commerce  between  the  states. 

2.  As  such  boat,  engaged  in  such  commerce,  and 
having  complied  with  the  laws  of  the  United  States, 
by  taking  out  a  coasting  license,  she  was  authorized 
to  land  at  the  public  landing  of  Newport. 

3.  No  state,  under  its  ferry  laws,  or  any  other  po- 
lice authority,  can  perpetually  exclude  the  landing  of  a 
vessel  carrying  on  commerce  between  the  states,  and 
having  a  license  from  the  United  States. 

4.  The  exclusion  in  this  case,  against  bringing  per- 
sons or  freight /rom  Ohio,  and  delivering  persons  and 
freight  at  a  public  landing  in  Kentucky,  is  in  no  sense 
^  firry  regulation  of  Kentucky,  for  Kentucky  never 
has  attempted  to  grant  or  regulate  a  ferry  from 
Ohio. 

5.  We  admit  that  certain  police  regulations,  which 
affect  commerce  among  the  states,  may  be  establish- 
ed by  each  state  for  itself,  such  as  quarantine,  pilot, 
and  wharf  regulations,  but  these  cannot  extend  so 
far  as  to  authorize  exclusive  grants  or  monopolies,  or 
to  prohibit  altogether  and  under  all  circumstances, 
the  landing  of  a  vessel  engaged  in  such  commerce. 
(See  Gibbons  vs.  Ogden,  9  Wheat.,  1;  7  Howardy  400, 
430,473;  12  Howard.  455.)  ''Vessels  engaged  in 
the  coasting  trade  on  the  sea  coast  or  on  a  navigable 
river,  including  ferry  boats,  as  well  as  all  other  ves- 
sels, must  be  enrolled  and  licensed.''  {Benedicfs 
Admiralty,  123  ;  lb.  114,  115.) 

y.  W.  Stevenson  for  appellees — 

The  questions  presented  in  this  record  arenotdiffl- 
cuit  or  numerous.  They  are,  however,  interesting 
and  important.     Upon  the  part  of  the  appellees  it  is 

niaintained : 

1 .  That  the  strip  of  ground  in  front  of  the  town  of 
Newport,  never  was  public  property.  That  no  dedi- 
cation of  it  was  made,  by  the  plat  of  1702,  or  thai 
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If«wpoiiT,&c.  of  1795 ;  and  that  the  legal  title  thereto,  ww  never 
7atlor'bEz*m  divested  out  of  the  patentee,  or  those  claiming  under 
'      ^  him,  by  either  of  said  ptata,  or  in  any  other  mode. 

^.  That  by  the  act  of  the  legi:«lature  of  Kentucky, 
upproved  14th  of  December,  1705,  incorporating  the 
town  of  Newport,  all  rights,  advantages,  and  privil- 
eges in  and  to  said  strip  of  ground,  not  incoDsistent 
with  a  right  of  common  on  the  part  of  the  inhabi- 
tants of  Newport  to  said  ground,  were,  by  the  ex- 
press terms  of  said  act,  secured  and  reserved  to  Jat. 
Taylor,  and  among  such  rights,  were  the  exclusive 
ferry  franchise,  wharfage,  &c. 

^.  That  this  court  having  twice  adjiidicated  upon 
paid  ^ct  of  1795,  between  the  town  and  city  of  New- 
port, i^nd  said  James  Taylor^  and  sack  judicial  con- 
struction of  said  act  and  the  respective  rights  of  said 
parties,  tliereunder,  as  to  this  slip  of  ground,  andtlw 
exclusive  ferry  franchise  therefrom;  the  attempted 
plaini  on  tl^a  part  of  the  defendants,  to  a  ferry,  ii 
now  res  adjudicata, — said  decisions  being  a  bar  apoa 
tbQ  city  pf  Newport,  and  all  claiming  under  them. 

4.  That  the  continued  adverse  uniniermpted  m 
by  Jf^npe^  Tay^r,  of  paid  slip  of  ground,  and  therua- 
ning  of  the  ferry  therefrom  for  fiity-six  years,  and 
the  acquiesceqce  of  said  town  and  city,  in  aucb  use 
fm4  possession,  by  Taylor  and  those  claiming  podir 
)iim,  with  full  Jtnowledge  of  his  claim,  would  have 
freed  said  strip  of  ground  from  its  eupposed  dedica- 
tioi^  to  public  use,  in  1792,  if  any  had  existed,  aad 
i»econ)e  fe-invested  in  Taylor,  as  private  property. 

5.  That  the  statutes  of  Kentucky,  regulating  fer 
ries,  and  requiring  grantees  of  such  franchises  to  be 
the  owners  of  the  soil,  when  granted,  on  the  Obie 
r|ver,  are  jfxo%  regulations  of  commerce,  but  a  legiti- 
mate exercise  of  stat^  sovereignty,  wholly  witl)iotbe 
territory  pf  the  commonwealth  of  Kentucky,  never 
surrendered  to  the  general  government,  not  iocon- 
fistent  with  the  statute  of  the  federal  government, 
and  are  in  all  respecta,  opnatitutioni^l  and  valid. 
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6.  That  the  statutes  of  Kentucky,  regulating  fer-    Nswtw.^ 
ries  within  the  commonwealth  of  Kentucky,  on  the   TATXiOft*«  Ek'ss 
Ohio  river,  are  internal  police  regulations,  not  re- 

strictive  of,  or  inconsistent  with,  the  right  of  a  free 
navigation  of  the  Ohio  river,  as  secured  under  the 
compact  between  Virginia  and  Kentucky,  and  in  ne 
way  interferes  with  the  intercourse  between  tht 
states  of  die  confederacy. 

7.  That  the  license  set  up  by  the  defendants,  un* 
der  the  authority  of  the  United  States,  as  an  enrolled 
vessel,  employed  in  the  coasting  trade,  under  the  ad 
of  Congress,  confers  no  authority  upon  them,  to  es- 
tablish a  ierry  on  the  land  of  Taylor,  wholly  wlthie 
the  commonwealth  of  Kentucky,  against  his  consent, 
and  without  grant  from  the  proper  legal  authority 
in  this  state ;  and  that  any  such  attempted  construe^ 
tion  of  said  statute,  ie  a  palpable  perversion  of  i4s 
true  meaning  and  object,  and  would  be  unconstitu* 
tional  and  void. 

I.  The  first  question  presented,  is :  was  there  an 
ezpretus  or  implied  dedication  of  the  slip  of  ground 
in  front  of  the  town  of  Newport,  by  the  laying  eirt 
of  that  town,  by  the  plat  of  1792? 

A  careful  examination  of  the  bill,  exhibits*  and 
answers,  in  this  cause,  will  abundantly  show,  thai 
DO  such  dedicati<m  was  either  expressly  or  impliedly 
made,  and  none  contemplated. 

There  is  not  a  particle  of  proof  in  this  record,  go- 
ing to  show  that  there  was  any  eicpress  dedication  of 
this  slip,  in  1792.  There  is  no  endorsement  on  the 
plat  evidencing  such  a  dedication,  and  no  parol 
proof  has  been  ofiered,  going  to  show  such  intention 
upon  the  part  of  the  patentee,  James  Taylor,  of  Vir- 
gioia,  or  his  attorney  in  fact,  Hubbard  Taylor,  wIm 
was  the  sole  agent  employed  in  laying  out  the  towtt« 
in  1792.  It  is  to  be  remarked,  that  the  plat  of  179S» 
did  not  include  this  strip  of  ground,  nor  was  any  part 
of  this  slip  of  ground  now  in  controversy,  either  sur- 
veyed or  included  in  the  plat  of  the  town,  made  by 
Hubbard  Taylor,  in  1792.    No  part  of  it  was  laid  off 
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K«wpow,  fto.  into  streets,  or  lots.  The  streets,  as  laid  down  on 
7atloii*8  Ex*m  said  plat,  in  1792,  terminated  at  Front  street.  There 
is  nothing  in  the  conditions  attached  to  said  plat, 
and  no  endorsement  thereon,  expressive  of  the  slight- 
est intention  that  the  ground  between  the  northern 
boundary  of  Front  street  and  the  Ohio  river,  was  in- 
tended by  the  proprietor  or  his  agent,  as  public 
ground,  or  for  the  public  use.  The  northern  boun- 
dary of  Front  street  was  the  northern  limit  of  the 
town,  as  platted  and  laid  out  by  Hubbard  Taylor,  in 
1792.  The  answer  of  the  city  of  Newport  in  this 
case  admits  that  no  streets  were  laid  out  beyond 
Front  street.  The  evidence  of  Hubbard  Taylor 
shows,  that  no  ground  north  of  Front  street  was  sur- 
veyed or  included  in  said  town,  as  laid  out  by  him 
on  the  plat  thereof  exhibited  in  1792.  The  plat  it- 
self exhibits  a  continuous,  unbroken  black  line  on 
the  north  line  of  Front  street,  as  the  northern  boun- 
dary of  the  town,  and  evidences  not  the  remotest  in- 
dication that  the  ground  between  Front  street  and 
the  Ohio  river,  was  dedicated,  or  intended  for  public 
Use. 

There  is  ^no  proof  of  any  parol  dedication  of  the 
ground  in  controversy,  at  the  period  of  the  location 
of  this  town,  in  1792.  The  testimony  of  not  a  eoli- 
tary  witness  is  offered,  going  to  uphold  such  a  dedi- 
cation. Hubbard  Taylor,  the  agent  for  his  father, 
says,  '*that  he  avoided  and  refused  to  lay  off  any 
part  of  the  ground  between  Front  street  and  the 
Ohio  river,  either  into  streets  or  lots;  nor  did  he  lay 
off  any  of  the  streets  running  towards  the  river, 
beyond  Front  street,  in  order  that  all  the  ground 
between  Front  and  the  river  might  be  reserved  to 
said  Taylor,  and  also  to  enable  him  to  hold  the  ex- 
clusive right  to  the  ferry  across  the  Ohio  river,  in  front 
of  said  town.  He  states  that  his  agency  for  his  father, 
James  Taylor,  of  Virginia,  ceased  in  1793,  and  no 
street  was  ever  laid  out  by  him,  to  the  Ohio  river." 
This  statement  is  wholly  and  entirely  inconsistent 
with  any  verbal  dedication  of  the  slip  in  question, 
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by  him,  and  would  have  been  destructive  of  the  great  Nkwfo»t,  &o. 
object  which  he  states  it  was  his  intention  to  per-  Tatlor's  Ez^m 
petuate,  viz :  a  retention  of  this  slip  by  his  father, 
for  purposes  in  his  deposition  set  out.  If,  then,  there 
was  no  express  written  dedication  of  this  slip,  and 
no  parol  dedication,  nothing  on  the  plat  evidencing 
an  intention  on  the  part  of  the  proprietor  or  his 
agent,  to  give  this  slip  to  the  public,  in  179:^ ;  some  act 
must  then  have  been  done  by  said  agent  in  the  lay- 
ing out  of  said  town,  from  which  an  implied  dedica- 
tion will  result  to  the  public,  of  this  ground  in  con- 
troversy. Does  this  record  furnish  the  evidence  of 
any  such  act. 

Let  it  be  remembered,  that  James  Taylor,  of  Vir- 
ginia, was  the  patentee  of  the  ground  in  controversy, 
and  entered  into  the  possession  of  it  many  years 
prior  to  the  year  1792.  If  it  is  to  be  taken  from  him, 
or  those  claiming  under  him,  it  must  be  by  some  clear, 
unequivocal,  well  defined  act  of  his,  proving  a  dedi- 
cation, or  wholly  and  directly  inconsistent  with  the 
retention  of  this  ground,  after  the  performance  of 
0uch  act.  A  dedication  to  be  implied,  must  be  under 
circumstances  which  clearly  indicate  an  abandon- 
ment by  the  patentee,  of  the  use  of  this  slip,  exclu- 
sively to  the  public.  (4  Camp  ,  N.  P.,  16;  11  East, 
870 ;  3  D.  4-  £;.  265 ;  Jarvis  vs.  Dean,  3  Bingh,,  447  ; 
5^  Pick.y  75.)  There  must  be  no  declarations  of  the 
owner,  of  any  reservation,  or  any  other  declaration 
inconsistent  with  his  clear  assent  to  such  dedication. 
{LeveUvs.  Wilson,  3  Bingh.y  116;  7  Le^h.  Fa.  jR.,546.) 
The  idea  of  a  dedication  to  the  public,  of  a  use  of 
land  for  a  road,  (and  a  fortiori  for  a  public  wharf,) 
must  rest  on  the  clear  assent  of  the  owner,  in  some 
way,  to  such  dedication.  (8  AJclphus  4*  EUis,  99; 
1  HUl,  191 ;  19  Wendta,  128;  6  Peters,  431 ;  Sargent 
M.  BaBard,9  Pick.,  256;  3  KenVs  Com.,  445 ;  1  Camp. 
N.  P.,  262;  9  How.  8.  C.  R.,  30.) 

Now  what  is  the  act  from  which  the  assent  of 
James  Taylor,  of  Virginia,  to  a  dedication  of  this 
ground, is  to  be  inferred? 
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NEWPORT,  &«.  If  I  correctly  comprehend  thts  argument  on  tbb 
Tatloa'i  Ez*m  point,  of  the  learned  counsel  opposed  to  me,  it  is, 
that  as  the  town  of  Newport  was  laid  out  on  the 
river,  with  a  plat  showing  its  location  on  the  river, 
no  reservation  on  tlie  plat  of  this  ground,  between 
Front  street  and  the  Ohio  river,  the  eshibition  and 
sale  of  lots  under  this  plat,  in  1792,  that  these  are 
acts  which  afford  abundant  ground  from  which  a 
dedication  of  this  slip  of  ground  to  the  public  Q8e,b7 
the  consent  of  the  proprietor,  is  to  be  implied. 

If  there  were  nothing  in  the  record  explaining  theve 
acts,  giving  to  them  their  fullest  force,  there  would 
be  great  force  in  this  argument.  Thus  if  a  man 
makes  a  plan  of  a  city  on  his  land,  with  certain 
streets  and  alleys  laid  down  between  the  lota,  and  he 
sells  them  under  this  plat,  it  is  presumed  that  he  in- 
tends to  dedicate  such  streets  and  alleys,  and  he  ia 
estopped  to  deny  it.  This  acknowledged  and  familiar 
principle  is  recognized  in  a  number  of  adjudged  casei 
of  high  authority.  (7  Bow,  U,  5.,  190 ;  6  PeL,  106; 
10  PeL,  718 ;  4  Paige.  510.) 

So  too,  in  this  court,  it  haa  been  held  that  a  loca- 
tion on  the  river,  is  sufficient  evidence  that  the 
town  so  located  extends  to  the  water.  {Trustetstf 
MttysviUe  w.  B«me,  2  /.  /.  M.,  224 ;  GUintr  vs.  Tm- 
tees  of  Carrdton.l  B,  M.,  680  0  and  in  the  Cifyt^Lm' 
isvitie  vs.  Bank  o/  U.  States,  3  Ben.  Mon.,  144,  it  wasM 
held,  even  though  there  was  an  unbroken  black  line 
in  the  plan  of  the  town,  on  the  side  of  Water  atreet 
next  to  the  river,  and  that  the  intervening  space  wai 
not  divided  into  lots  or  squares. 

But  the  evidence  in  this  record  does  not  render 
this  principle  applicable.  Undoubted  law,  in  thii 
State,  we  admit  it  to  be,  whenever  a  state  of  factii 
disclosed  which  authorizes  its  application.  In  (he 
cases  referred  to,  and  others  of  a  similar  character 
which  might  be  cited,  eiipeoiaily  in  Rowan''s  Exectr 
tor  vs.  the  tmm  of  Portland,  S  Ben.  Monroe^  232,  the 
question  was,  whether  upon  the  face  of  the  map  a 
plan  of  the  several  towns  oitod  in  the  various  caaea, 
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located  upon  a  large  navigable  river,  having  a  strip  Niwiort,  4o. 
of  ground  between  the  street  next  to  the  river  and  Tatlob*«  Ex*is 
the  river,  such  town  was  to  be  regarded  as  extend- 
ing to  the  river,  and  whether  an  intervening  slip  of 
ground  between  the  streets  next  to  the  river  and  the 
river,  in  these  towns,  were  to  be  regarded  as  dedi- 
cated by  the  original  proprietor  to  the  public  use. — 
Where  nothing  was  said  en  the  plat  touching  said 
strip  of  land,  and  even  where  there  was  an  unbroken 
black  line  between  the  street  and  the  river,  the  court 
held  that  said  towns  were  to  be  considered  as  extend- 
ing to  the  water,  and  the  intervening  ground  was  to 
be  regarded  as  intended  for  public  use.  And  why? 
Because,  looking  to  the  n^ap  alone,  they  think  it 
would  be  almost  as  reasonable  in  a  proprietor,  to  sell 
as  private  property  the  river  itself,  as  the  ground  lin- 
ing its  margin — the  occlusion  of  which,  would  ob- 
struct the  communication  between  the  city  and  the 
river.  The  object  of  locating  the  town  was,  to  eiyoy 
the  benefit  of  its  facilities  iub  a  highway.  Looking 
then,  to  the  map  unexplainied  and  alone,  they  give 
that  construction  which  will  carry  out  this  supposed 
intention  of  the  founder  of  said  town. 

There  is  nothing  however,  in  any  of  the  cases  in 
Kentucky,  (carried,  as  I  think  to  an  extreme  length,) 
which  intimates,  that  if  there  be  evidence  to  rebut 
or  repel  such  presumptions,  or  to  show  that  said  town 
did  not  include  said  strip,  and  was  not  laid  out,  sur- 
veyed or  extended  to  the  river,  that  still  the  mapi 
without  an  endorsement  of  dedication,  would  carry 
them  to  the  same  results.  Far  from  it.  These  cases 
go  only  to  the  point  that  an  unbroken  line,  and  the 
absence  of  any  words  on  the  intervening  slip,  are 
not  sufficient  to  oppose  the  conclusion,  in  the  absence 
of  other  proof,  that  the  intention  of  the  original 
owner  was  to  dedicate  the  slip  to  public  use. 

In  the  case  at  bar,  we  have  not  only  an  unbroken 
line  on  the  north  side  of  Front  street,  but  we  have 
the  evidence  of  the  agent  of  the  proprietor,  laying 
out  the  towtti  that  the  slip  in  controversy,  was  not 
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Newport,  &o.  only  never  included  in  the  town  or  made  a  part  of 
Taylor's  Ex'rb  the  plat,  but  that  it  never  was  surveyed,  and  that  this 
ground  was  expressly  reserved  by  the  proprietor  from 
constituting  any  part  of  the  town,  and  the  reasons 
given  for  such  reservation.  Is  it  denied  that  this 
reservation  was  competent  ?  Such  a  denial  assumes 
the  principle,  that  the  owner  of  the  soil  could  not 
dispose  of  his  property  in  his  own  way,  and  that  he 
would  be  incompetent  to  lay  out  a  town  near  a  river, 
without  extending  it  against  his  will,  to  the  water's 
edge.  The  statement  of  such  a  proposition,  carries 
with  it  its  own  refutation.  In  the  very  case  of  Rmo- 
ans^  Executors  vs,  the  town  of  Portland^  so  much  relied 
on  by  counsel  upon  the  other  side,  the  court  say:  "It 
was  entirely  within  the  power,  and  at  the  discretion 
of  the  proprietor,  in  the  first  instance,  to  determine 
how  much  or  how  little  of  the  intervening  space 
should  be  left  open  to  the  public."  (8  Ben.  Monroe^ 
246  )  He  had  a  right  to  withhold  it  all,  and  run  the 
risk  of  having  no  lots  sold,  or  to  dedicate  it,  with  the 
prospect  of  having  all  the  lots  sold  at  an  enhanced 
price.  The  only  points  decided  in  that  case,  or  sim- 
ilar ones  by  our  court,  or  any  other,  is,  that  where 
the  plat  is  silent  on  the  subject  of  the  dedication  of 
a  slip  of  ground  intervening  between  the  lots  and 
the  river,  that  an  unbroken  black  line,  together  with 
intervening  space,  are  not  sufficient  to  rebut  the  pre- 
sumption arising  from  the  location  of  the  said  town 
on  the  river,  that  the  proprietor  intended  said  open 
space  for  the  public  use  of  the  lot-holders  in  said 
town,  in  afibrding  them  free  access  to  the  river. 

There  is,  however,  not  an  intimation  in  any  one  of 
the  cases,  that  these  presumptions  cannot  be  repell- 
ed by  proof;  that  the  slip  was  reserved  as  private 
property,  and  never  included  in  the  town.  If  this  be 
shown,  as  we  think  it  has  abundantly  been,  by  the 
testimony  of  Hubbard  Taylor,  then  the  cases  cited 
militate  for,  not  against  us.  And  why?  The  right 
of  the  inhabitants  of  a  town  to  an  easement  over  a 
space  like  this,  where  it  exists  at  all,  rests  upon  the 
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supposed  fact,  that  the  original  proprietor  haa  been  Newport,  Suu 
compensated  for  the  surrender  of  his  interest  therein,  Tavlor*b  Ex*u 
by  the  increased  readiness  of  sale,  and  enhanced  val-  ^ 

ue  imparted  to  the  lots,  by  the  prospective  use  by  the 
public  of  this  slip,  as  a  means  of  ingress  and  egress, 
and  the  commercial  advantages  of  a  navigable  riv- 
er. This  surrender  by  the  proprietor,  of  his  private 
right  in  such  a  slip,  to  prospective  public  use,  is 
evidenced  by  his  solemn  acts  of  dedication  and  grant 
of  easements ;  or  by  such  acts  from  which  a  dedica- 
tion can  be  inferred.  Where,  however,  there  is  evi- 
dence to  show,  that  in  the  first  sale  of  lots,  this  slip 
was  retained  by  said  proprietor,  and  wcus  not  includ- 
ed in  the  plan,  and  was  not  intended  to  constitute  a 
part  of  the  town,  the  purchasers  of  lots  bought  with 
this  full  knowledge  of  such  retention  of  the  same,  as 
private  property ;  and  so  far  from  an  enhanced  value 
in  the  sale  of  lots,  a  corresponding  depression  would 
have  taken  place,  and  no  compensation  to  the  owner 
could  have  taken  place  to  the  proprietor.  The  rea- 
son on  which  former  decisions  rested  being  taken 
away,  their  force  is  destroyed. 

I  may  here  be  met  with  the  argument,  that  after  a 
dedication  of  this  slip,  and  a  parting  with  the  title 
by  the  proprietor,  there  could  be  no  such  parol  reser- 
vation, as  Hubbard  Taylor  attempts  to  prove.  If 
this  postulate  be  granted,  the  conclusion  would  be 
irresistible.  The  error,  however,  is  in  the  assump- 
tion. We  are  the  owners  of  the  fee,  and  in  the  pos- 
session of  this  slip.  We  deny  the  dedication  of  it, 
and  call  for  the  proof.  The  plat  of  the  town  does 
not  extend  to  the  river.  There  is  an  unbroken  line 
separating  it  from  the  river.  The  uncontradicted  tes- 
timony of  him  who  laid  out  the  town  in  1792,  supports 
the  fact  that  it  never  was  surveyed,  included,  and 
never  did  constitute  a  part  of  the  town.  But  we  do 
not  even  rest  it  here.  John  Bartle  was  the  purchas- 
er of  certain  lots  at  the  first  sale  of  lots,  in  1792. — > 
His  lots  were  on  Front  street,  and  if  the  statement 
be  true  in  the  answer,  that  Front  street  was  the 
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Taylor'^  Ez'iis  the  owner  of  the  groond,  and  entitled  to  a  ferry. — 
He  applied  to  the  Mason  county  court  for  a  ferry,  in 
1793,  irom  his  lots  in  Newport,  which  wa.s  granted 
him,  and  in  January,  1794,  a  ferry  was  granted  to 
James  Taylor,  who  immediately  prosecuted  a  writ  of 
error  to  the  order  of  the  Mason  county  court,  grant* 
ing  John  Bartle  his  ferry,  which  order  was  reversed 
by  this  court,  in  1796,  upon  the  ground  that  it  did 
not  appear  that  Bartle  was  the  owner  of  land 
bounding  on  the  river.  The  grant  to  James  Taylor, 
from  this  disputed  slip,  was  acquiesced  in  by  all  the 
purchasers  of  lots. 

This  reversal  of  Bartle's  g^ant  to  a  ferry,  strongly 
corroborates  Hubbard  Taylor's  testimony  as  to  this 
slip,  when  taken  in  connection  with  the  grant  of  a 
ferry  to  James  Taylor,  in  1794,  and  the  acquiescence 
of  ail  purchasers  of  lots  in  Newport  at  that  time,  of 
his  exclusive  right  to  a  ferry.  It  is  amost  an  irre- 
sistible conviction  that  all  the  purchasers  oi'  lots, 
in  1792,  bought  with  full  knowledge  that  this 
slip  was  not  included  in  the  town  of  Newport, 
was  not  intended  for  public  use,  but  was  reser- 
ved by  the  proprietor,  in  exact  accordance  with 
Hubbard  Taylor's  testimony.  If  further  testimo- 
ny be  required,  that  this  slip  did  not  constitute 
a  part  of  the  original  plan  of  Newport,  in  1792, 
it  may  be  found  in  the  fact,  that  when  a  re-survey 
was  had  by  Roberts,  in  1795,  the  town  was  enlarged, 
and  extended  from  Monmouth  street  to  East  Row, 
on  the  eastern  boundary.  One  hundred  and  eighty 
^cres  was  laid  off  in  this  enlarged  re -survey,  in  1795, 
and  that  did  not  include  this  strip;  nor  was  it  sur- 
veyed by  Roberts,  or  included  in  the  one  hundred 
and  eighty  acres  design nted  for  the  town.  (6/.  /.  Mar* 
shall,  139.)  If  there  had  been  a  dedication  of  thiff 
strrp,  in  1792,  and  it  was  then  a  part  of  the  town  of 
Newport,  how  can  it  be  rationally  accounted  for,  that 
when  a  re-sivvey  became  necessary,  for  an  enlarge- 
ment of  the  town   in  1795,  a  portion  of  its  former 
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limits,  and  so  important  a  portion  too,  as  affording  Nkww»n&c. 
those  commercial  facilities  so  strongly  dwelt  on,  TArtos'*  b>*m 
should  not  have  been  surveyed  and  included  within  ' 

the  boundaries  of  the  town  ?  In  addition  to  ail 
this,  the  attention  of  the  court  is  called  to  the  con- 
veyance of  James  Taylor,  of  Virginia,  to  James  Tay* 
lor,  of  Kentucky,  in  1799,  in  which  this  strip  is  not 
omiy  conveyed,  but  the  ferry  franchise  is  particularly 
designated ;  a  fact  wholly  inconsistent  wi^  a  dedi* 
cation  of  it  in  1799,  to  the  public  use. 

In  every  aspect  in  which  the  subject  of  laying  out 
the  town  in  1793,  can  be  viewed,  the  conclusion  is 
irresistible,  that  this  slip  was  reserved  from  that  part 
of  the  land  set  apart  and  laid  out  for  said  town.  Ttie 
idea  of  an  intent  to  dedicate  this  slip  to  public  use 
in  1792,  is  repelled,  not  only  by  direct  testimony  of 
the  only  active  agent,  who  surveyed  and  superin- 
tended the  laying  out  of  the  town,  but  by  the  other 
facts  and  circumstances  hereinbefore  detailed,  which 
can  be  made  to  harmonize  upon  no  other  hypothesis, 
than  that  of  its  exclasion  from  the  limits  of  the  orr- 
ginai  plan  of  the  town. 

II.  In  1795,  it  is  probable  that  the  inconvenience 
resulting  to  the  inhabitants  of  Newport,  from  an  ex* 
elusion  of  the  ground  in  front  of  said  town,  from  its 
defined  limits,  as  laid  out  in  1792,  and  its  reserva- 
tion by  the  proprietor,  began  to  be  felt.  It  had  not 
yet  been  incorporated,  and  we  have  a  right  to  infer, 
there  were  but  few  inhabitants.  In  August,  1795,  a 
re-survey  was  made  by  Roberts,  and  on  the  14th  De- 
cember, 1795,  the  town  was  incorporated  by  an  act 
of  the  legislature,  approved  that  day.  By  the  first 
section  of  that  act,  ''it  is  enacted  that  the  land  com- 
prehending the  said  town,  agreeable  to  a  plat  made 
by  John  Roberts,  be,  and  the  sam«  is  hereby  vested 
in  Thomas  Kennedy,  &c.,  as  trustees.'^  By  the  se^ 
vnemh  section  of  that  act,  it  is  provided,  '*that  suchr 
part  of  said  town  as  lies  between  the  lots  and  rivenr 
Ohio  and  Licking,  a^  will  appear  by  reference  to  the 
said  plat,  shall  forever  remain  for  the  use  and  benefit 
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N«wpoaT,  ko.     of  the  said  town  for  a  common :  reserving  toUieitni 
Tatloe^b  Ex*m  James  Itajlor  and  his  heirs  arid  assigns^  every  advanlage 
and  privilege  which  he  has  not  disposed  ofy  or  uMch  k 
wmld  bylawy  be  entiUed  to.'' 

This  is  the  first  intimation  of  any  public  use  or 
right  to  this  slip.  The  streets,  as  laid  down  under 
this  re-survey,  did  not  extend  to  the  river,  and  thii 
slip,  not  included  in  the  one  hundred  and  eigb^ 
acres  as  set  apart  for  a  town,  is  now,  by  the  seventk 
section  of  the  act  of  incorporation,  made  a  part 
thereof,  sul^ect  to  the  important  reservation  bj 
James  Taylor,  of  every  privilege  and  advantage  not 
disposed  of,  or  which,  by  law,  he  could  be  entided 
to.  Upon  the  Roberts  plat,  the  space  of  ground  be- 
tween the  lots  and  the  Ohio  river,  was  designated, 
''Esplanade^ 

The  question  occurs,  what  rights  were  included  ii 
the  reservation  by  James  Taylor,  contained  in  the  se- 
venth section  of  the  act  of  incorporation  ? 

We  answer,  that  the  exclusive  ferry  franchise,  ai 
well  as  all  incidental  rights  of  wharfage.  As  totbe 
exclusive  righi  to  this  ferry  on  behalf  of  Taylor,  we 
are  saved  any  argument,  because  the  point  has  al- 
ready been  settled,  and  adjudicated  on  by  this  coort 
The  ferry  had  been  constantly  run  across  the  Ohio 
from  Newport,  from  1794,  by  James  Taylor,  of  Vi^ 
ginia,  under  his  grant  from  the  Mason  county  cooH, 
in  that  year,  until  the  year  1799,  when  he  conveyed 
it,  with  all  his  interest  in  the  ground  in  front  of  New- 
port, to  his  son,  General  James  Taylor,  of  Kentucky. 
It  was  run  by  him  exclusively  and  continuously,  on- 
til  1807,  when,  in  consequence  of  the  passage  of  the 
act  of  1806,  he  applied,  in  person,  to  the  Campbell 
county  court  for  a  grant  of  this  ferry,  in  his  owi 
name,  which  was  granted  him.  He  continued  to  ma 
it  until  the  period  of  his  death,  in  1848,  and  itbai 
been  run  without  interruption,  by  his  executor  and 
heins,  ever  since,  until  this  effort  of  the  defendants. 

In  1830,  the  trustees  of  Newport  applied  to  the 
Campbell  county  court,  for  the  grant  of  a  feriy  fioA 
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Newport  across  the  Ohio,  which  application  was  Niwww.&o. 
overruled,  and  an  appeal  taken  to  this  court,  when  TATuom's  Ez'u 
the  judgment  of  the  Campbell  county  court  was  af- 
firmed.  A  reference  to  the  opinion  of  this  court  in 
that  case,  (6  /.  /.  Marshall,  134,)  will  show  that 
the  exclusive  ferry  privilege  was  in  James  Taylor ; 
that  the  right  of  common  as  secured  to  the  people  of 
Newport,  was  not  inconsistent  with  this  exclusive 
ferry  privilege  in  Taylor.  The  court  incline  to  the 
opinion  that  the  legal  title  to  this  slip  or  common  in 
front  of  said  town,  was  not  vested  in  the  trustees  by 
the  act  of  1705,  but  still  remained  in  Taylor.  But 
if  the  divestiture  of  the  legal  title  out  of  Taylor,  had 
taken  place,  their  judicial  construction  of  the  act  of 
incorporation  was,  that  such  retention  of  the  legal 
title  by  Taylor  was  not  necessary  to  secure  him,  not 
only  the  ferry  franchise,  but  all  other  advantages  in- 
tended by  the  compact  between  the  said  Taylor  and 
said  town,  and  which  the  legislative  act  of  incorpo- 
ration  fully  effectuated.  This  court  also  held,  that 
the  expressions  in  the  seventh  section  of  the  act  of 
incoTipofhtiony^^every  advantage  and prwilege  which he^ 
Taylor,  had  not  disposed oj,^  could  not  be  restricted  to 
the  ferry  which  had  been  granted  him,  but,  that  the 
words  used  by  the  legislature,  imported  other  advan- 
tages and  privileges,  and  that  this  reservation  was 
fully  legalized  by  statute.  What  other  privilege  or 
advantage  more  important  than  that  of  wharfage, 
-when  the  town  should  become  a  city  ?  This  court 
also  held,  that  the  following  words  in  the  first  section 
of  the  act  of  incorporation  of  Nevrport,  ^^except  such 
parts  as  are  hereafter  eticcpUdi"^  applied  also  to  the  com- 
mon, and  was  a  clear  indication  in  addition  to  the 
language  in  the  seventh  section,  that  the  proprietor 
did  not  intend  to  part  with  the  legal  title  to  the  com- 
mon. The  attention  of  the  court  is  called  especial- 
ly, to  the  fact  that  both  the  plats  of  1792,  as  well  as 
that  of  1705,  were  before  the  court,  as  is  shown,  not 
only  by  a  reference  to  the  record  filed  as  an  exhibit, 
ivith  the  plaintiff's  petition,  but  by  a  direct  reference 
VOL.  XVI.         47 
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Hkwvoit,  kc,  by  this  coart  to  Hubbard  Taylor's  testiaioDy,  already 
Tavijok's  Bz*bs  commented  on.  If,  therefore,  this  coart,  whk  ths 
*"  "    plats  of  1792  and  1705,  both  before  it,  with  the  in- 

dorsement on  the  plat  of  1705,  of  an  Esplanade  or 
common,  judicially  adjudged,  that  the  plat  of  1795, 
and  the  act  of  incorporation  of  Newport,  did  not  di' 
vest  the  proprietor  of  the  legal  title  to  the  ooromon, 
nor  deprive  him  of  the  benefits  of  an  exclusive  ferry 
privilege  from  said  common,  as  well  as  all  other  priv- 
ileges not  inconsistent  with  a  right  of  common,  how 
could  the  plat  of  1702  have  that  effect?  Is  not, 
therefore,  this  decision  an  adjudication  upon  both 
plats,  and  a  full  acyudication  on  his  title  to  this  com- 
mon, and  all  itR  incidental  privileges  not  inconsistent 
with  a  right  of  common  ?  And  again,  if  the  right  of 
an  exclusive  ferry  privilege  in  Taylor,  as  held  by  thi« 
court,  is  not  inconsistent  with  a  right  of  common,  u 
secured  to  the  town,  in  what  particular  does  a  right 
to  collect  wharfage,  reserved  in  the  same  way,  npoo 
wharves  which  Taylor  has  contributed  largely  io 
erecting,  and  over  which  he  has  exercised  the  eido* 
sive  use,  militate  against  the  right  of  common  in  the 
law  ?  We  refer  the  court,  in  support  of  this  claim  of 
wharfage,  to  1  YeaUs^  167;  0  Sergeant  ^  itatflfe,26; 
3  Watts^  210,  as  abundantly  establishing  the  fiu^t, 
that  if  the  legal  title  to  this  common  is  in  Taylor, 
with  the  exclusive  ferry  privileges,  and  that  other  ad* 
vantages  not  inconsistent  with  a  right  of  common 
have  been  secured  to  him  by  the  legislative  act  of 
incorporation,  his  right  to  collect  wharfage  is  unques- 
tioned. 

The  case  of  Rowsn^f  executors  vs.  Tke  TounufPort' 
bmdj  8  JB.  Masroe^  254,  does  not  militate  against  this 
claim ;  and  for  the  simple  reason,  that  the  court  beidt 
in  that  case,  that  there  had  been  a  public  dedieatiaa 
by  Lyile,  of  the  slip  of  ground  on  which  the  wharves 
had.  been  erected.  The  court  deeming  the  right  to 
erect  wharves  an  individual  right,  no  one  had  ths 
privilege,  against  tftie  consent  of  the  town,  to  erect  a 
wharf  on  grottud  dedicated  to  it/  hot  that  such  a 
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rigfit,  in  consequence  of  the  dedication  of  the  com-    Kiwi»©«t,  ** 
moD,  was  in  die  town  H»e\f,  and  might  be  used  by  it  TAtLot^fl  Ei^ 
in  increasing  its  commercial  advantages,  by  bnilding 
np  wharves,   and  charging   moderate  tolls.     If  th^ 
town  possessed  the  right,  as  in  that  case  decided,  it  is 
clear  no  one  ei^  coald  possess  it. 

In  the  case  at  bar,  however,  by  the  opinion  of  this 
court,  in  the  case  of  TruHees  of  Newport  t9,  Tajftor^ 
already  cited,  Taylor  is  clothed  with  the  legal  title  to 
this  common — has  reserved   every  advantage   an^ 
privilege  not  inconsistent  with   a  right  of  common. 
Is  the  right  to  erect  wharves  and  charge  wharfage, 
inconsistent  with  this  common  ?    Far  from  it.     A« 
this  court  remarked,  in  Ro^oan  vs.    Town  ^  Porliandf 
8  B,  Monroe^  254,  the  making  of  a  proper  wharf,  with 
reasonable  tolls  for  its  use,  would  not  neeessarily  ob- 
struct the  public  access  to  the  river,  but  might  be  ad* 
vantageous  to  the  town,  as  a  place  of  commerce^ 
and  in  that  case,  was  one  of  the  tM^es  for  which  the' 
slip  was  dedicated  ;  and  it  was  not  understood  to  bar 
reserved  as  an  individual  right,  by  the  proprietor.-*-^ 
To  render  the  quesf  ion,  as  we  think,  perfectly  concla*^- 
sive,  we  beg  to  quote  the  language  of  this  court,  in 
the  case  last  cited,  on  the  direct  point  of  a  right  td* 
wharfage,  where  there  has  been  such  a  reservation^ 
of  private  rights  by  the  proprietor,  as  this  court  ha^ 
decided  in  6  /.  /.  Marshall,  was  reserved  by  Taylor.^ 
The  court  say:  ^'A/though  it  could  not  have  been  urged' 
in  support  of  the   public   right,  to  the  destruction  of 
private  rights,  plainly  reserved  in  the  dedication,  it 
may  and  should  operate  as  corroborative  of  the  pub" 
lie  right,  when  claimed  as  a  part  of  the  dedication^ 
to  the  beneficial  enjoyment  of  which  it  is  essential^ 
and  which  was  made  without  any  reservation  of  pri-» 
vate  right,  either  express  or  implied.**    (8  B.  Mon*^^ 
roe^  258.) 

Taking  this  de^i^ion  at  law,  and  harmonizing  it 
mrith  the  judicial  constructionr  given  by  this  court,  td 
the  act  of  1795,  incorporating  the  towi»  of  Newport^ 
in  vhich  it  is  adjudged,  Taylor  rsserved^  by  legisla^* 
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9kwk>«t,  &c.    tive  enactment,  every  right  and  privilege  not  incon* 
Tatlom'b  Ez'm  si^tent  with  a  right  of  common,  we  think  his  right  to 
both  a  ferry  and  wharfage,  clear  and  nnqaertioB- 
able. 

III.  The  question  now  occurs,  what  effect  have  the 
two  adjudicated  cases  of  Trustees  of  Newport  agaiost 
Taylor,  and  the  city  of  Newport  against  Taylor's 
heirs,  upon  the  rights  of  the  defendants  in  this  con- 
troversy?    As  to  the  ferry  rights  we  should  regard 
that  there  could  be  no  diversity  of  opinion,  that  the 
town  and  city  of  Newport  were  completely  barred 
by  the  adjudicated  cases  referred  to.     Such  1  under- 
stand  the  ruling  of   this  court  to  have  been,  in  11 
Ben.  Monroe,  363,  where  judge  Graham,  in  deliver- 
ing  the  opinion  of  the  court,  says  ^^ Ordinary,  the 
failure  of  one  application  for  a  ferry^  will  not  forbid 
another  application  by  the  same  party.     Atone  time 
there  may  be  no  necessity  for  a  ferry,  and  at  a  subse- 
quent period  the  public  good  may  imperiously  require 
it.     At  one  time  the   applicant  may  have  no  eocb 
interest  in  the  land  as  to  entitle  him  to  such  a  priri- 
lege ;  but  he  may  subsequently  acquire  such  an  in- 
terest.    In  these  and  all  such  cases,  the  order  of,  or 
a  judgment  in  one  case  will  not  prevent  another 
application.     But  this  case  is  presented  in  a  differ- 
ent aspect.     Here,  the  city  of  Newport  has  precisdg  tk 
$ame  rights  and  interests  which  the  to'w^n  of  Newport 
had  in  1830.    No  new  or  additional  rights  or  inter- 
ests have  since  accrued  to  the  city.     If  the  act  of 
1795,  vested   in  Taylor  the  exclusive  right  to  ferry 
privileges,  nothing  has  occurred   since,  so  far  ai 
appears  from  the  record  before  us,  to  take  it  frota 
him  or  his   heirs.     In  the  case  of  Morgan's  heirs  n. 
Parker,  1  Dana,  144,  it  is  said  that  the  court,  having 
by  two  decisions,  settled  the  identity  of  an  object, 
called  for  in  an  entry,  will,  in  subsequent  cases,  opoa 
the  same  evidence,  adhere  to  the  former  decisioat. 
This  was  said  in  a  controversy,  not  between  the  same 
parties.     If  that  be  a  sound  principle  as  to  the  mere 
identity  of  an  object,  certainly  it  is  much  more  cob- 
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clusively  applicable  in  a  case  involving  the  legal    Newfod?,  &^ 
construction  of  a  statute."  TATLOR*a  Ez'Rft 

The  learned  judge  then  concludes  that  this  court  is  — — — — ~ 
not  authorized   to  depart  from  the  decision  of  the 
same  tribunal  in  1831,  in  its  exposition  of  the  statute 
incorporating  the  town  of  Newport,  by  which  Tay* 
loHs  right  to  a  ferry  was  reserved. 

As  the  owners  of  the  Commodore  claim  under  the 
city  of  Newport,  all  their  right  to  this  common,  they 
are  equally  bound  as  privies  by  the  foregoing  decis- 
ions,  though  they  were  not  parties. 

It  is  gravely  argued,  however,  by  the  learned  coun> 
ael  opposed  to  me,  *'that  as  these  decisions  are  upon 
questions  of  law^  they  are  of  no  mote  weight  m  this  case^ 
than  other  decisions  of  the  same  court  upon  questions  of 
laWf  arising  on  similar  facts  in  other  caseSy  and  may  be 
rebutted  by  such  other  decisions^ 

if  the  object  of  this  proposition  is  to  claim  for  this 
court  a  right  to  overrule  its  former  decisions,  and 
after  being  so  overruled,  that  they  are  no  longer  of 
any  binding  force,  I  admit  the  statement  as  undoubt* 
ed  law. 

I  challenge,  however,  the  production  of  a  solitary 
ease  intimating  a  dictum  overruling  either  of  the 
cases,  in  6  /.  /.  Marshall,  or  11  Ben.  Monroe, 

It  was  warmly  ui*ged  in  the  court  below,  that 
though  not  expressly  overruled,  the  case  in  6  /.  /. 
Marshall^  had  been  virtually  overruled  by  the  cases 
of  Rowan's  Ez*rs  vs.  town  of  Portland,  8  Ben.  Monroe^ 
284 ;  Trustees  of  Dover  vs.  Fox,  9  Ben.  Monroe,  200, 
and  that  the  doctrines  of  later  cases  were  wholly 
inconsistent  with  those  in  6  /.  /.  Marshall. 

It  might  be  a  sufficient  reply  to  this  argument  to 
say,  that  tlie  case  of  the  City  of  Newport  vs.  Taylor^s 
heirs,  in  11  Ben.  Afonrof ,  362,  is  a  later  ruling  than 
either  of  the  cases  relied  on  by  counsel  for  overturn* 
ing  it  If  the  case  of  Rowan's  Eaters  vs.  Portland,  or 
Fox  vs.  Dover,  had  contained  doctrines  repugnant  to 
that  of  the  Town  of  Newport  vs.  Taylor,  it  is  probable 
this  court  would  have  overruled  that  case,  and  not 
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¥wmfwrth9»  tn^y^  announced  that  they  oone&dered  theanelvcs 
ff Avi/i«*ii  Ef'Rt  bound  by  it  I  deny,  then,  that  tliere  is  anything  in 
"  the  caaea  of  Bowan's  Ex'rs  tis.  Portland,  or  of  Doner 
9s.  FoXf  inconsistent  with  the  principiee  setded  ii 
the  two  cases  of  Newport  m.  Tas^.  Tke  resaltt  and 
conclasioBs  are  entirely  distinct  and  different  is  tke 
cases,  and  the  state  of  facts  requiring  the  applicatioB 
0f  legal  principles  were  entirely  dissimilar.  So  far 
from  a  diversity  of  principle  in  any  of  these  caset,  i 
confidently  rely  upon  both  the  cases  of  Rauxm^sExn 
vs.  Portlandy  and  Daoer  vs.  Fox^  as  direct  aothority, 
under  the  state  of  nets  exhibited  in  this  reeiHd,  for 
the  support  of  Taylor^s  claim  to  the  ezclosiTe  fen; 
right  and  wharfage. 

Had  there  been  any  proof,  in  the  ease  of  lioioaxsi. 
Portland,  like  that  of  Hubbard  Taylor  in  this  record, 
is  it  believed  that  the  town  could  have  retained  tbt 
ferry  ?  Had  it  been  shown  in  that  case,  as  it  was  io 
the  case  of  Town  of  Newport  vs.  Tajflor^  that  the  origi- 
ginal  plan  of  the  town  did  not,  and  was  not  intended 
by  the  proprietor  to  include  the  slip  binding  on  the 
river,  is  it  seriously  believed  that  the  decision  of  tUi 
eourt  would  have  given  the  slip  to  the  town  of  Poit- 
land?  Would  the  presumptions  of  a  dedicalioa, 
arising  from  the  plat  of  a  town  on  the  river,  not  be 
capable  of  being  contradicted  and  explained  by 
proof  aliunde?  Had  there  been  such  a  compact  be- 
tween Lytle  and  the  town  of  Portland,  carried  oot  m 
good  faith  by  a  legislative  enactment,  like  that  of 
1795,  between  Taylor  and  the  Trustees  of  Newport, 
reserving  and  guaranteeing  to  said  Lytic,  not  oslf 
an  exclusive  ferry  right,  but  every  other  advaaUfi 
i^nd  privilege  which  by  law  be  was  entitled  to,  sol 
inconsistent  with  a  right  of  common ;  can  it  bi 
Aoubted  that  the  decision  of  Taylor  and  Lytic  is 
their  respective  cases  would  have  been  dissimilar? 
To  give  a  negative  answer  to  this  question,  is  toflhot 
mir  eyes  to  the  total  diversity  of  evidence  introdueed 
into  the  two  cases,,  and  to  which  entire  difiereal  slste 
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of  fact  is  to  be  attributed,  the  difltarent  eoncliiBions    N«wfo«n  M. 

Of. 

in  th6  two  cases.  Taaoe's  Este 

The  case  of  IHistees  of  Dover  vs.  Fox,  9  Ben.  Mon- 
roe^  200,  is  even  still  more  dissimilar  in  its  facts  from 
the  Newport  case,  than  that  of  Bouxin  vs.  Pordandf 
just  commenced  on.  In  the  case  of  Dover,  Fox  sold 
three-fourths  of  fifty  acres  to  Murphy,  Waters  and 
Duke,  for  the  purpose  of  laying  out  the  town  of 
Dover,  which  was  done.  They  made  a  plat  of  the 
town,  which  was  exhibited  at  the  sale  of  lots,  upon 
which  plat  all  the  space  between  the  lots  and  the 
river,  is  designated  as  Water  street.  At  the  first  sal^ 
of  lots,  it  was  announced  by  the  au<ittoneer  that  the 
ground  fronting  on  the  river,  was  for  the  benefit  of 
the  town,  as  in  the  Newport  case,  it  was  announced 
by  Hubbard  Taylor  that  the  slip  next  to  the  river 
was  for  James  Taylor  and  not  included  in  the  plat 
The  question  in  the  Dover  case,  was,  whether  Fox  or 
the  Trustees  were  entitled  to  the  ferry  right  ?  This 
court  under  that  state  of  fact,  gave  the  ferry  to  the 
trustees  of  Dover,  and  say  that  whether  Fox  had  part* 
ed  with  the  legal  title  or  not,  was  immaterial.  If  he 
had,  then  the  title  was  in  the  trustees.  If  he  had  not, 
why  then,  that  he  held  it  in  trust  for  them,  and  they 
were  entitled  to  the  beneficial  use  of  the  ferry. 

It  is  wholly  unnecessary  to  compare  this  case  with 
that  of  the  Trustees  of  Newport  vs.  Taylor,  or  show 
the  dissimilarity  of  fact  running  throughout  the  two 
eases. 

The  case  last  cited,  of  Dover  vs.  Fhx^  is  relied  on  by 
as,  however,  as  supporting  the  position,  that  if  by 
this  act  of  1705,  the  legal  title  to  the  esplanade  had 
vested  in  the  trustees  of  Newport,  still  Taylor  would 
have  had  not  only  the  wharves  and  a  right  to  wharf« 
stge,  but  also  the  ferry  right — having  reserved  these 
beneficial  uses  and  advantages  to  himself  from  thitf 
•lip,  by  the  compact  between  himself  and  said  tows 
0f  Newport,  in  1705,  and  acquiesced  in  ever  since. 
This  court  has  given  judicial  construction  of  that  ael 
of  1705,  and  twenty  years  after  that  first  decisioBii 
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iNswroBT,  «Do.  Btill  adheres  to  it.  By  it,  Taylor  is  declared  to  have 
Tatlob'8  Ex'as  reserved  every  right  and  advantage  in  this  slip,  to 
which  by  law  he  would  be  entitled,  not  inconsisitent 
with  a  right  of  common.  This  result  would  follow 
by  the  decision  of  Dover  vs.  Fox,  whether  the  legal 
title  was  in  Taylor  or  the  trustees.  Is  then,  the  right 
of  wharfage  or  ferriage  inconsistent  with  this  right 
of  common  ?  By  the  decision  of  the  cases  in  6  /.  /. 
^MarshaUl^  and  11  Ben,  Monroe,  the  right  of  ferriage 
is  settled  as  not  inconsistent,  and  in  RowcaCs  Blx'rsns. 
Portland,  254,  it  is  expressly  ruled,  as  already  shown, 
that  a  right  of  wharfage  is  not  inconsistent  with  a 
right  of  access  by  the  people  to  the  river,  bat  that 
the  building  of  wharves  by  the  original  proprietor  of 
the  town,  where  the  right  was  reserved,  would  be 
beneficial  to  the  town,  by  increasing  its  commercial 
advantages.  By  the  words,  then,  ^'every  privilege  and 
advantage,"  as  used  by  this  court,  in  6  /.  /.  MarshaB^  as 
having  been  retained  and  secured  to  Jas.  Taylor,  is  in- 
cluded the  right  to  wharfage  and  exclusive  ferriage.  If 
this  be  so,  it  follows  that  these  defendants  owning 
the  Commodore,  claiming  under  the  town,  are  bound 
by  the  former  decisions,  and  that  the  questions  of 
ferriage  and  wharfage  are  res  cLdjudkata. 

IV.  We  confidently  rely  on  the  position,  however, 
that  if  this  court  would  have  excluded  Hubbard  Tay- 
lor's testimony,  and  the  other  strong  extrinsic  facts 
cmpporting  it,  going  to  show  that  this  slip  was  never 
dedicated  to  public  use,  and  from  the  face  of  the 
map  of  1792,  inferred  a  dedication,  it  would  long 
since  have  been  freed  from  said  dedication  by  the 
continued  adverse  use  by  Taylor,  and  those  claiming 
under  him,  for  more  than  fifty  years ;  and  the  acqni- 
esenoe  therein,  by  the  town  of  Newport.  The  testi- 
mony of  McArthur,  who  states,  that  as  lato  as  1843, 
he  was,  by  direction  of  the  city  council  of  Newport, 
as  an  assessor  of  said  town,  directed  to  assess  this 
esplanade  to  General  Taylor,  and  which  he  did  on 
his  books.  The  testimony  of  George  Perry,  who 
proves,  that  while  as  a  member  of  the  city  council 
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or  board  of  truBteee,  the  subject  was  discussed  and  Niwfoit,  &o. 
the  trustees  of  said  town  acquiesced  and  acknowl-  Tatloik*!  Ex'm 
edged  said  strip  to  belong  to  Taylor.    The  united  ' 

testimony  of  Jacob  Fowler,  whom  the  defendants 
prove  to  have  been  a  purchaser  of  lots  in  1792,  sup* 
ported  as  it  is,  by  Carter,  Rugg«  Tupman,  show  in- 
contestibiy  that  from  1604  Taylor  has  not  only  exer- 
cised acts  of  ownership  over  this  slip  by  quarrying 
rock,  continuously  running  bis  ferry  from  almost  every 
part  of  the  esplanade,  from  the  mouth  of  Licking  to 
East  Row,  forbidding  trespassers;  but  that  hii>  ex- 
elusive  control  and  ownership  has  been  recognized 
and  acquiesced  in  by  the  town  of  Newport,  and  its 
inhabitants  for  the  past  Rdy  years. 

That  the  statutes  of  limitation  applicable  to  a 
case  like  this,  and  that  the  public  right,  as  growing 
out  of  a  dedication,  had  once  existed,  was  subject  to 
be  defeated  and  divested  by  such  a  possession,  was 
expressly  held  by  this  court  in  RowaiCs  ExWs  vs.  the 
toum  of  Portland^  8  Ben.  Monroe,  250.  The  proof 
of  Perry  goes  to  show  that  the  trustees,  in  1815  or 
181C,  knew  of  Taylor's  claim  to  the  esplanade,  and 
acquiesced  in  it,  while  his  exclusive  ferry  franchise 
from  every  part  of  said  ground,  was  continuous  for 
fiity-six  years.  If  they,  therefore,  chose  to  slumber 
on  their  rights, with  their  belief  of  a  dedication,  it  is 
too  late  now,  to  assert  them  if  they  had,  against  all 
oar  strong  evidence,  ever  existed. 

The  permission  given  by  General  Taylor,  to  the 
citizens  of  Newport,  to  use  this  space  as  a  common 
for  ingress  and  egress,  or  for  other  purposes,  in  sub- 
ordination to  his  rights,  did  not  interfere  with  or 
destroy  his  possession.  {Irvin  vs.  Dixon,  0  S.  C. 
Howard,  33.)  In  that  case  the  court  say:  *'From 
the  very  nature  of  the  wharf  property,  the  access 
must  be  kept  open  for  the  convenience  of  the  owner 
and  his  customers ;  but  no  one  ever  presumed  that 
the  property  thereby  became  public  instead  of  pri- 
vate, and  especially  under  such  numerous  and  deci- 
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ifBwffovr,  «c.  giye  oircumstaDces  as  existed  here,  rebutting  that 
TATtoft'a  Ez*ia  inference." 

The  limitation  was  undoubtedly  complete  to  quiet 
and  defend  any  dedication  made  in  1792. 

y.  It  is  argued  upon  the  otherside,  that  as theinter- 
course  between  the  port  of  Cincinnati,  Ohio,  and  Um 
port  of  Newport,  in  Kentucky,  by  steamboats  eroas- 
ing  the  Ohio  river,  with  freight  and  passengers,  is 
now  a  matter  of  convenience  between  and  among 
the  States,  carried  on  by  navigation,  and  as  such,  is 
prohibited  and  regulated  by  the  federal  govemmeDt, 
that  consequently,  no  State  can  prohibit  this  ooib- 
merce  by  any  local  statutory  provision,  nor  grant  any 
exclusive  license  or  privilege  to  carry  it  on,  under 
the  name  of  ferry  franchise,  and  that  any  such  stat- 
utes are  null  and  void. 

A  full  answer  to  this  proposition  of  learned  couii* 
sel  on  the  other  side, might  be  offered  by  an  emphatk 
denial  of  the  existence  of  any  statute  in  the  com- 
monwealth of  Kentucky,  on  the  subject  of  ferries,  or 
otherwise,  as  interfering  in  the  slightest  degree,  with 
the  free  navigation  of  the  Ohio  river.  The  unre- 
stricted freedom  of  this  national  highway,  for  the 
purposes  of  navigation,  is  admitted  to  its  faliest 
extent.  The  right  of  a  free  navigation  of  the  Ohio, 
as  guarantied  by  the  compact  between  Virginia  and 
Kentucky,  to  all  the  citizens  of  the  United  States, 
hitherto  unquestioned  and  undenied,  is  not  at  all 
inconsistent  with,  or  antagonistic  to  the  undeoiRble 
and  unlimited  jurisdiction  of  the  commonwealth  of 
Kentucky,  over  all  persons  and  things,  within  ite 
territorial  limits,  where  that  jurisdiction  is  not  surren- 
dered or  restrained  by  the  federal  government.  The 
enactment  by  the  Kentucky  legislature,  of  any  of  its 
statutes  on  the  subject  of  ferries,  operating  exclu- 
eively  within  its  own  territorial  limits,  is  so  undoubl- 
ed  an  exereise  of  State  sovereignty,  upon  mattera 
entirely  internal  and  municipal  in  their  operatioOt 
that  it  is  at  least  novel  to  find  so  undoubted  a  right, 
at  this  day,  questioned.    How  State  jurisdiction  as 
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to  feny  landings,  purely  local  in  its  operation,  and    NiwteiT,  &«. 
hitherto  unquestioned  in  its  exercise,  is  to  be  abridged  Taylor's  Ek'm 
and  overthrown,  from  the  acknowledged  and  guar- 
rantied  free  navigation  of  the  Ohio,  is  still  more  dif- 
ficult of  apprehension. 

In  1806,  the  legislature  of  Kentucky  declared  by 
fltatute,  that  no  ferry  should  be  granted  to  any  one  on 
the  Ohio  river,  who  was  not  the  owner  of  the  fee  to 
the  land  on  which  said  ferry  was  granted.  The  ne- 
cessity and  object  of  such  a  statute  upon  the  Ohio, 
is  self-evident.  Its  application  extended  exclusively 
to  that  river,  and  its  provisions  was  justified  by  every 
principle  of  necessity  and  safety  for  the  protection 
of  certain  property  within  the  State.  An  attempt  to 
destroy  the  efficacy  and  safeguards  derived  from  such 
a  source,  by  a  complete  overthrow  of  all  our  statutes 
concerning  ferries  on  the  Ohio  river,  is  a  bold  as- 
sumption ;  the  more  important  and  alarming  at  the 
present  day,  since  we  witness  daily  the  large  amount 
of  property,  which  their  force  has  been  impotent  to 
resist.  Upon  what  ground  does  this  assault  rest? 
It  is  alledged  that  as  the  steamer  Commodore  has 
been  entered  and  enrolled  as  a  licensed  vessel,  in  the 
custom  house  in  Cincinnati,  under  the  coasting  act 
of  the  United  States,  that  she  has  a  right  to  navigate 
the  Ohio  river.  We  admit  it.  And  it  is  further 
alledged  that  as  a  refusal  to  permit  her  to  land  upon 
the  private  wharf  of  James  Taylor,  against  his  con- 
sent, or  a  refusal  by  the  proper  constituted  munici- 
pal authorities  of  the  State  of  Kentucky  to  grant 
her  a  ferry  license,  without  a  compliance  with  any 
of  the  requisites  of  our  statute  on  the  subject  of 
ferries,  that  such  a  refusal  is  an  infringeuient  of  the 
rights  of  the  license  of  the  federal  government — so 
granted  to  this  vessel — is  a  virtual  denial  of  the  free 
navigation  of  the  Ohio ;  and  that  all  such  statutes, 
being  in  conflict  with  the  commercial  regulations  of 
the  United  States^  under  which  said  license  was 
granted,  the  regulations  of  commerce  having  been 
sttrreadered  wholly  to  the  fsderal  government^  sach 


Digitized  by 


Google 


748  BEN,  MONROE'S  REPORTS. 

NcwroKT,  &o.    State  laws  must  yield.    Tbi«,  if  I  comprehend  it,  is 

TAVLOR*fl  Ex'm   the  ground  on   which  our  ferry  Btat^ites  are  to  be 

overthrown.     It  is  the  only  plausible  basis  on  which 

an  argument  against  their  constitutionality  can  rest 

Let  the  question  be  met ! 

Have  the  States  a  right  to  enact  laws,  prescribing 
the  terms  and  conditions  upon  which  ferry  franchises 
shall,  or  shall  not  be  granted  upon  navigable  rivers, 
that  constitute  the  boundaries  between  separate 
States? 

That  the  states  possessed  the  power,  before  the 
adaption  of  the  federal  constitution,  is  undoabted. 
There  were  then  thirteen  sovereign  states,  wholly 
independent  in  themselves.  Prior  to  the  adoption  of 
the  federal  constitution,  they  had  been  united  under 
certain  articles  of  confederation,  entered  into  for  the 
common  purpose  of  achieving  and  maintaining  their 
independence. 

These  articles  proved  inefficient  for  the  avowed 
purpose  of  their  adoption,  and  was  fol[OMred  by  the 
adoption  of  the  federal  constitution.  That  instra- 
ment  was  the  fruit  of  wise  and  patriotic  councib. 
It  was  fromed  by  the  representatives  of  delegates 
sent  and  elected  by  those  sovereign  states.  It  was 
adopted  by  these  same  states  as  states.  It  was  form- 
ed upon  the  altar  of  patriotism,  but  formed,  I  most 
be  permitted  to  say,  under  the  natural  feeling,  that 
the  infant  government  was  to  be  the  weaker  instru- 
ment as  compared  with  the  constitutions  of  the  tbir 
teen  sovereignties  which  it  was  to  unite.  To  the 
real  apprehensions  of  the  framers  of  the  constttotioii 
in  its  iwdrility  to  resist  the  state  governments,  (in- 
creased by  the  perception  of  the  weakness  of  the 
articles  of  confederation,  which  proved  ineffectoai,) 
are  to  be  attributed  the  latitudinous  constructions  of 
the  powers  of  the  federal  government,  over  that  of  a 
strict  construction  of  its  authority  to  the  granted  sub- 
stantive powers,  and  those  absolutely  necessary  for 
its  execution.  Great  as  their  wisdom  was,  they  did 
not  perceive  in  the  infantile  work  of  their  hands,  the 
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mighty  mastodon,  whose  colossal  stride?,  are  now  so    Niwpowr,  kc, 
prone  to  break  down  all  the  bulwarks  of  state  sov-  Tatijor*b  Ex*u 
ereignty .     This  constitution  of  the  thirteen  sovereign 
states,  contained   the   specifications  of  the  powers 
granted,  and  the  purposes  and  object  for  which  they 
were  granted. 

An  examination  of  the  constitution  will  show,  that 
it  contains  a  grant  of  exclusive  powers,  wholly  yield* 
ed  up  l^y  the  states.  It  contains  also  a  class  of  con- 
current powers,  to  be  exercis^ed  concurrently  by  fed- 
eral and  state  governments.  There  are  certain  other 
powers  exclusively  to  be  exercised  by  the  state  gov- 
ernments. All  powers  not  granted,  are  reserved  by 
the  states.  To  make  a  power  exclusive  in  federal 
government,  it  should  so  expressly  be  declared,  un- 
less an  exercise  of  that  same  power  by  a  state  gov- 
ernment, would  be  incompatible  and  inconsistent 
with  a  similar  power  by  Congress,  or  there  is  an  ex- 
press prohibition  to  the  states. 

With  this  short  and  imperfect  sketch  of  these  pow- 
ers, there  can  be  no  doubt  that  Kentucky,  as  a  sover- 
eign state  before  the  adoption  of  the  federal  con- 
Btitution,  had  she  been  in  existence,  would  have  had 
the  power  to  have  made  any  regulation  she  thought 
fit,  touching  the  grant  of  ferries,  or  the  regulation  of 
them.  Vattell  says :  '-The  sovereign  may  forbid  the 
entrance  of  his  territory,  either  to  foreigners  in  gen- 
eral, or  in  particular  cases,  to  certain  persons,  or  for 
certain  particular  purposes,  according  as  he  may 
think  it  advantageous  to  the  state.  {Book  3,  dtap,  7, 
sec.  94  )  So  also,  since  the  lord  of  the  territory  may, 
whenever  he  thinks  proper,  forbid  its  being  entered, 
he  has,  no  doubt,  a  power  to  annex  what  conditions 
he  pleases,  to  the  permission  to  enter. 

The  question  occurs,  if  the  power  existed,  has  it 
been  taken  away  by  the  federal  constitution  ? 

It  is  argued  upon  the  other  side,  that  it  is  a  com- 
mercial regulation,  and  that  the  power  to  regulate 
commerce  is,  by  the  constitution  of  the  United  Slates, 
granted  exclusively  to  Congress,  that  the  Commodore, 
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NswMar,  Ac    under  the  liceBse  of  the  United  States,  cannot  be  re- 

M« 

Tatlor'b  Ez'm  stricted  b}'  a  state  taw,  which  mast  give  way  totiie 

'  higher  federal  one. 

We  deny  that  it  is  a  commercial  regnlation,  and  if 
we  establish  that  it  is  not,  the  question  is  ended. 
We  maintain  that  ferry  privileges  within  Kentucky, 
are  mere  police  regulations,  M'huUy  and  exclusively 
within  state  jurisdiction. 

In  the  forty-fifth  number  of  the  Federalist,  we  find, 
"The  powers  reserved  to  the  several  states  will  ex- 
tend to  all  objects,  which  in  the  ordinary  course  of 
afl^airs,  concern  the  lives,  liberties,  and  properties  of 
the  people  ;  and  the  internal  order,  improvement, 
and  prosperity  of  the  state." 

If  the  statutes  of  Kentucky,  regulating  ferries  on 
the  Ohio  river,  be  tested  by  this  standard,  it  is  clear 
that  the  power  to  enact  them,  is  clearly  within  the 
delineation  of  power,  as  extracted  from  the  Federal- 
ist. Looking  to  the  pUicey  we  find  it  on  the  Ohio 
river,  wholly  within  the  territory  of  Kentucky,  and 
therefore  within  its  jurisdiction.  Looking  to  the 
persons  to  whom  the  grants  are  made,  they  are  land* 
owners  within  the  same  territorial  limits ;  and,  iA 
course,  within  the  same  jurisdtetion.  If  the  par- 
poses  and  objects  of  these  statutes  be  scrutinized,  it 
will  be  apparent,  that  Umr  enactmeni  was  to  subserve 
the  commercial  facilities  of  the  people  of  the  com- 
monwealth, by  keeping  up  constantly  safe  ferries 
across  the  Ohio  river,  and  not  leaving  these  facilities 
of  crossing  this  river  so  essential  to  commerce,  to  the 
mere  caprice  of  any  who  might  establish  them  to- 
day, and  as  quickly  abandon  them  to-morrow.  If 
we  look  to  the  requisition  of  these  statutes,  that  the 
grantees  of  ferries  on  the  Ohio,  should  be  men  of 
substance,  and  not  of  strato  ;  that  they  should  be  the 
owners  of  the  fee  simple  title  to  the  land  on  wbicit 
said  ferry  was  granted*  we  shall  find  that  the  welfare 
of  the  people  sternly  demanded  their  enactment 
La.^tly,  if  the  penalties  denounced  by  the  statute  be 
looked  into,  requiring  the  owners  of  all  ferries  on  the 
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Ohio  river,  not  less  than  the  keepers,  to  be  strictly  N«wf©«r,  &o. 
amenable  for  all  loss  of  property,  escaping  or  de-  Tatlor*b  Ev'm 
sfroyed  at  said  ferry,  the  legislative  intent  in  the  ex- 
actions  to  protect  the  property  of  the  people  of  the 
whole  commonwealth  k  manifestly  selAovident. 
'While  it  was  highly  necessary  and  important  to  have 
the  Ohio  river  dotted  with  ferries,  it  was  equally  im- 
portant to  guard  these  channels  of  ingress  and  egress 
owing  to  the  particular  location  of  the  river,  that  the 
benefit  of  free  intercourse  and  commercial  advantage 
to  be  accomplished  by  their  establishment  should 
not  become  seriously  detrimental,  by  affording  the 
means  for  the  escape  of  slave  property. 

To  deny  to  a  state  the  unlimited  jurisdiction  over 
all  persons  and  things  within  its  territorial  limits,  un- 
less restrained  by  the  constitution  of  the  United 
States,  is  to  deny  to  it  the  essential  means  of  aocom- 
pli!*hing  that  which  it  was  the  purpose  of  the  state 
governments  to  accomplish — the  protection  of  life, 
liberty,  and  property.  Had  the  power  been  denied 
to  the  slate  gaocmtnenU  of  exclusive  control  as  to  all 
municipal  and  internal  police  regulations,  it  is  abun- 
dantly maniTest,  that  the  federal  government  could 
not  have  been  formed.  The  very  safety  to  persons 
and  property  of  the  people  of  the  states,  show  that 
such  a  power  could  not  have  been  surrendered  or 
restrained ;  but  that  it  is  complete,  unqualified,  and 
exclusive  in  the  state  government.  Such  was  the 
nnanimous  opinion  of  the  supreme  court  of  the  Uni'- 
ted  States,  in  the  case  of  City  of  New  York  vs.  Milne , 
11  Ptters,  130,  188,  as  expressed  in  the  lucid  opin- 
ion of  that  eminent  jurist,  P.  P.  Barbour,  and  from 
which  the  foregoing  statements  as  to  the  powers  of 
the  state  governments,  have  been  almost  literally 
taken. 

If  then,  these  ferry  statutes  are  mere  internal  po- 
lice regulations,  under  the  authority  of  that  ca!«e,  to- 
gether with  many  others  that  could  be  cited,  they  are 
clear  exercises  of  legitimate  state  sovereignty,  nev 


Digitized  by 


Google 


752  BEN.  MONROE'S  REPORTS. 

Nkwpoit,  kc.    er  surrendered  or  restricted,  but  retained  by  the 
Taylor's  Ex'm  BtateB,  and  undoubtedly  constitutional  and  valid. 

VI.  It  is  still  insisted,  however,  that  inasmuch  as 
these  ferry  franchisee  are  exclusively  granted  to  the 
owners  of  the  soil,  that  where  these  grantees  of  sach 
privileges  oum  the  landing  on  the  Ohio  river,  for  some 
distance,  it  empowers  them  to  prevent  the  landing  of 
other  boats,  restricting  thereby  the  right  of  the  free 
navigation  of  the  Ohio  and  interfering  with  com- 
merce, the  exclusive  regulation  of  which  has  been 
committed  to  Congress. 

In  support  of  this  doctrine,  we  are  referred  to  the 
case  of  Cribbonsvs.  Ogden^  0  Wheaion^  1,  which  is  cod- 
fidently  relied  on  as  a  case  directly  in  point. 

The  point  decided  in  Gibbons  vs.  OgdeUj  was,  that 
the  acts  of  the  legislature  of  New  York,  granting  to 
certain  individuals  the  exclusive  navigation  of  all 
the  waters  within  the  jurisdiction  of  that  state,  with 
boats  moved  by  steam,  for  a  term  of  years,  are  repug- 
nant to  that  clause  of  the  constitution  which  autho^ 
izes  Congress  to.  regulate  commerce,  so  far  as  the 
said  acts  prohibit  vessels  licensed  according  to  the 
law  of  the  United  States  for  carrying  on  the  coasting 
trade,  from  navigating  said  waters. 

In  expressing  that  opinion  and  the  reasoning  which 
led  to  it,  the  court  do  decide,  that  the  power  over 
commerce  included  navigation ;  that  it  extended  to 
the  navigable  waters  of  the  states ;  that  it  extended 
to  navigation  carried  on  by  vessels  exclusively  em- 
ployed in  transporting  passengers,  but  the  utmost  of 
the  opinion,  after  all,  is,  that  should  the  law  of  New 
York,  granting  an  exclusive  right  to  the  waters  of 
that  state  be  upheld,  and  thus  exclude  a  vessel  li- 
censed by  the  government  of  the  United  States,  to 
navigate  the  same  waters,  that  the  two  statutes 
would  be  in  conflict,  and  that  under  such  a  collisioD 
the  state  law  would  have  to  yield,  and  that  therefore, 
the  law  of  New  York  was  void. 

This  case  falls  far  short  of  being  direct  authoritf 
for  the  unconstitutionality  of  our  ferry  laws,  admit- 
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ting  every  propositioa  to  be  true,  a«  stated  by  the    NiwK>Kr,Ac. 

court.  TATLOR'i  fix'lkS 

The  facta  of  one  are  in  striking  contrast  to  those 
of  the  other. 

The  ferry  laws  of  Kentucky,  operate  on  land  whol- 
ly within  its  territosial  limits,  and  over  which  die 
state  professes  an  acknowledged  jurisdiction  for  all 
internal  regulations ;.  while  in  Gibbons  vs.  Ogden^  the 
laws  of  New  York,  pronounced  unconstitutional,  at-  ' 

tempted  to  operate  over  a  large  extent  of  navigable 
water,  over  which  the  court  say  the  power  to  regu- 
late commerce  extended.  In  the  case  at  bar,  the  sub- 
ject  on  which  the  Kentucky  statutes  operate,  are  per- 
sons whose  rights  and  duties  are  rightfully  prescribed 
smd  controlled  within  the  territorial  limits  in  which 
they  are  formed ;  while  in  the  case  of  CHbbons  vs,  Og- 
den^  the  subject  matter  was  a  steam  vessel  claiming 
the  right  of  navigation  in  navigable  waters.  Under 
euch  a  state  of  £actB,  how  can  that  case  be  relied  on 
as  authority  for  overthrowing  the  ferry  statutes  of 
Kentucky  ? 

But  again :  In  the  case  of  Gibbons  vs,  OgdfUj  9 
WhMUon,  a03,  Chief  Justice  Marshall  says:  'That 
inspection  laws  may  have  a  remote  and  considerable 
influence  on  commerce,  will  not  be  denied,  but  that 
a  power  to  regulate  commerce  is  the  source  from 
which  the  right  to  pass  them  is  derived,^annot  be  ad- 
mitted. The  object  of  inspection  laws  is  to  improve 
the  quality  of  article  produced  by  the  labor  of  a 
country ;  to  fit  them  for  exportation ;  or  it  may  be, 
for  domestic  use.  They  act  upon  the  subject  before 
it  becomes  an  article  of  foreign  convneroe,  ^r  of 
-commerce  among  the  states,  and  prepare  it  for  that 
purpose.  They  form  a  portion  of  that  immense  mass 
of  legislation,,  which  embraces  everything  within  the 
territory  of  a  state,  not  surrendered  to  the  general 
'  government ;  all  of  which,  can  be  most  advantage- 
ously exercised  by  the  states  themselves.  Inspection 
laufSf  quarantine  lawSj  health  laws  of  every  description^ 
09  isflB  as  lams  for  regulating  the  internal  cononerce  of  a 
VOL.  XVI.         48 
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NKwroKT,  &c.     staUy  And  those  which  respect  turnpike  roads,  ferries^  ^.^ 
Tatlor'b  Ex'm   dre  component  parts" 

This  would  seem  to  be  decisive  of  the  question. 
If  anything  else  be  wanting,  I  ask  the  attention  of 
the  court  to  the  argument  of  Mr.  Webster,  in  an- 
swer to  that  of  Mr.  Emmett,  fn  this  identical  case, 
where  it^s  conceded  that  the  regulations  of  ferries, 
especially  on  lake  Champlain,  are  not  within  the 
power  of  Congress,  but  are  legitimate  subjects  of 
state  regulation,  as  part  of  the  internal  police  of  the 
state.  I  press  upon  the  attention  of  the  counsel  up- 
on the  other  side,  that  Mr.  Emmett  cites  the  ferries 
on  lake  Champlain,  (the  boundary  between  two 
states,)  which  were  conceded  by  Mr.  Webster,  (who 
was  opposed  to  him,)  to  be  within  the  subject  matter 
of  police  regulations  belonging  to  the  states,  and  not 
to  the  general  government.  In  further  support  of 
the  proposition,  that  these  statutes  legulating  ferries, 
are  entirely  subject  matters  of  police,  and  internal 
regulations  never  surrendered  to  the  general  govern- 
ment, but  expressly  reserved  by  the  states,  I  cite  Neii 
York  vs.  MUne,  11  Peters,  156;  Ogden  vs.  Chbbons^^ 
Wheaton;  1  License  Cases,  5  Howard,  624;  United 
States  vs.  New  Bedford  Bridge,  1  ^oodb.  ^  Mnot, 
423  ;  Passenger  Cases,  7  Howard,  524. 

It  is  believed  that  no  abjudicated  case  can  be  found, 
in  which  the  right  of  the  state  to  control  and  regu- 
late its  ferries  has  ever  been  questioned.  The  fact 
that  the  river  is  the  boundary  between  two  states 
can,  from  the  very  reasons  on  which  the  power  rests, 
make  no  difference. 

I  Jiave  endeavored  to  show  that  ferries  are  matters 
of  police  regulation,  and  as  such,  are  clearly  within 
the  exclusive  control  of  the  state  governments.— 
Were  these  franchises,  however,  to  be  tortured  into 
regulations  of  commerce,  it  would  be  an  internal  one, , 
and  they  would  still,  from  their  very  nature,  be  sulh 
jects  of  exclusive  state  jurisdiction. 

To  have  doubted  this  proposition,  seems  to  me. 
wonderful.     The  License  Casts,  5  Howard,  504-628, 
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are  full  to  this  point.    The  language  of  Judge  Wood*    N«w?oit,  *«. 
bury  is  00  pertinent  and  apposite  upon  this  express  Tatlos's  Ez'm 
point,  that  I  cannot  resist  copying  it.     He  says : 

''As  a  general  rule,  the  power  of  a  state  over  all 
matters  not  granted  away  must  be  as  fuU  4n  the 
bays,  ports,  and  harbors  within  her  territory)  intra 
fauces  terresy  as  on  her  wharves  and  8horefl,or  interior 
soil.  And  there  can  be  little  check  on  such  legisla* 
tion,  beyond  the  discretion  of  each  state,  if  we  con* 
aider  th^  great  conservative  reserved  powers  of  the 
states,  in  their  quarantine  or  health  systems,  in  the 
regulation  of  their  internal  commerce,  in  their  au* 
thority  over  taxation,  and,  tn  short,  every  local  meas- 
ure necessary  to  protect  themselves  against  persons 
or  things  dangerous  to  their  peace  and  their  morals. 

'4t  is  conceded  that  the  states  may  exclude  pesti- 
lence, either  to  the  body  or  mmd,  shut  out  the  plague 
or  cholera,  and  no  less,  obscene  paintHigs,  lottery 
tickets,  and  convicts.  {Holmes  vs,  Jennison  ei  01,^14 
Petersy  568 ;  9  iVAeatan,  203  ;  11  PeterSy  138.)  How 
can  they  be  sovereign  within  their  respective  spheres, 
without  power  to  regulate  all  their  internal  com* 
merce,  as  well  as  police,  and  direct  how,  when,  and 
where  it  shall  be  conducted  in  articles  intimately 
connected  either  with  public  morals,  or  public  safety, 
or  the  public  prosperity.  (See  Vattdy  B.  1,  ch.  19, 
sec.  219,2^1.)" 

"Nor  is  there,  in  my  view,  any  power  conferred  on 
the  general  government  which  has  a  right  to  control 
this  matter  of  interned  commerce  or  police,  while  it 
is  fairly  exercised,  so  as  to  accomplish  a  legitimate 
object,  and  by  means  adapted  legally  and  suitably, 
to  such  end  aloiie." 

So  again,  he  says: 

'^There  may  be  some  doubt  whether  the  general 
government  or  each  state  possesses  the  prohibitory 
power  as  to  persons  or  property  of  certain  kinds  from 
coming  into  the  limits  of  the  state«  But  it  must  ex- 
ist somewhere ;  and  it  seems  to  me  rather  a  police 
power,  belonging  to  the  states,  and  to  be  exercised  in 
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KwwroRT*  90,    tne  manner  beat  muted  to  tne  tastes,  and  mstitations 
X*TU)ft*«  Ez'aa  of  eaeh,  than  ono  anywhere  panted  or  proper  to 
the  djities  of  the  general  goveropiei^t^    Or^  if  vert- 
ed in  the  latter  %t  all,  it  is  but  concurrent." 
So  again : 

''TheflitQtea  staad  properly  on  their  reserved  righu, 
within  their  own  ppWere  apd  sovereignty,  to  judge 
of  the. expediency  and  wisdom,  of  their  own  lawa; 
and  while  they  take  cf^^e  not  to  y:iol«te  clearly  any 
portion  of  the  cpn^tituiion  or  etatntes  of  the  general 
goverpment,  our  duty  to  that  constitution  and  laws, 
and  our  respect  for  the  ^tate  rights,  must  require  us 
not  to  interfere.     (5  Howard,  S-  C,  630-631.) 

If  these,  views  be  correct,  it  clearly  follows  that 
every  state  haa  not  only  an  unquestiionfid  right  to 
prescribe  the  tern^a  on  which  ferry  franchises  are  to 
/  be  granted,  but  tp  attach  thereto  any  conditions  or 

penalties  which  the  oafety  or  comfort  of  its  popula- 
tion may  demand. 

If  the  power  be  a  resisrved  right  of  the  state,  it 
follows  that  it  cannot  be  exercised  by  the  federal  gov- 
ernment; and  this  brings  us  to  a  consideration  of  the 
effects  of  the  license  ise(ued  to  the  Commodore,  as  a 
vessel  engaged  in  the  carrying  trade,  under  the  coast- 
ing act. 

yjl.  We  do  not  propose  to  discuss  the  questioa 
whether  a  ferry-boat,  plying  between  Cincinniti  and 
Newport,  as  such,  can  properly  com^  within  the  pro- 
Visions  of  the  coasting  act  of  the  United  States^- 
The  question  was  raised  before  Judge  Catron,  on  an 
information  filed  by  the  district  attorney  of  the  Uni- 
ted States,  the  late  P.  S.  Loughborough,  against  the 
steam  ferry-boat  plying  over  the  Ohip  river,  between 
Portland,  Kentucky,  and  New  Albany,  Indiana,  for 
fttilingto  comply  with  the  requisitions  of  that  act.— 
The  owners  of  the  ferry  relied  by  way  of  plea,  on 
their  grant  of  a  ferry  franchise  from  the  state  of 
Kentucky  I  as.  exempting  them  from  the  operations  of 
that  act«  Hhesir  plea  was  demurred  to,  and,  after  full 
ar^meat>  ovarruled»    Judge  Catron  deciding,  that 


WINTER  TERM,  1865.  ^       76* 

«aid  act  did  not  iffohide  steam  ferry-boats  between    Niw?oiit,  *e. 
sister  states.     This  deeision  was  made  in  1638.  The    TATLom'^  Bx'iii 
whole  proceedings  before  Judge  Oa^on,  are  fotmd  in 
this  record. 

Reference  is  only  made  to  it  to  show,  that  although 
the  lessee  of  this  ferry,  and  one  of  the  plaintifib, 
chose  to  obtain  a  license,  and  have  his  ferry-boats 
enroHed  undiek*  the  authority  of  this  case,  it  was 
wholly  unnecessary  for  the  purpose  of  keeping  up 
his  ferry.  The  decison  of  the  veneltiibte  Judge  Cat- 
ron, will  also  be  a  ikir  set  off  against  the  opinion  of 
the  late  secretary  of  the  IVeasury,  (Corwin,)  that  fer- 
ry-boats on  the  Ohio  river  were  within  the  proviii- 
ions  of  the  act,  and  had  to  be  licensed  and  enrolled. 

The  question  to  be  considered  is — suppose  they 
are  within  the  act,  what  authority  does  the  license 
iVom  the  United  States  custom  house,  at  Cincinnati, 
give  them  to  establish  a  ferry  upon  Kentucky  soil, 
without  obtaining  any  license  from  the  proper  state 
authorities,  in  derogation  of  our  statute  law,  and  in 
violation  of  private  rights  ? 

What  privilege  does  this  license  of  federal  author- 
ity impart,  except  to  authorize  the  Commodore  io 
navigate  the  river,  as  a  boat  engaged  in  the  carrying 
trade?  Admit  that  the  transportation  of  persons 
and  property,  between  Cincinnati  and  Newport  as  a 
common  ferry-boat,  is  a  legitimate  exercise  of  the 
carrying  trade  under  this  coasting  act,  under  what 
pretense  can  it  be  claimed,  that  the  owners  of  the 
Commodore  have  the  right,  against  the  consent  of  the 
state  of  Kentucky,  to  establish  a  ferry,  and  in  direol 
violation  of  all  her  statutes  in  regard  to  ferries  ? — 
Under  what  shadow  of  claim,  can  the  landing  of 
James  Taylor  be  appropriated  without  his  consent, 
and  in  direct  destructiott  of  his  own  ferry  franchise? 
If  it  be  admitted  by  the  other  side,  that  no  such  land- 
ing can  take  pla^e  except  by  the  consent  of  the 
owner,  aind  the  lease  from  the  city  of  Newport  is  re- 
lied on  as  authorizing  them  to  land  on  the  Esplanade, 
the  question  then  turns  exclusively  on  the  dedication 
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N«wFo»T,  Ac.  of  tbe  common,  and  that  being  decided  agiunat  the 
Tatlor*c  Ex*m  city  of  Newport,  this  controversy  is  disposed  of.— 
-  Should  it  be  admitted,  ho^j^ever,  that  the  city  had  the 
right  to  dispose  of  this  laiVding,  it  will  hardly  be  con- 
tended, that  she  could  impart  a  ferry  franchise  which 
had  been  denied  her  as  a  town  and  city,  by  the  com- 
petent authorities  of  Kentucky.  Is  it  contended  that 
the  right  to  navigate  the  Ohio  under  this  Rcense,  in- 
cludes the  right  to  land  as  a  ferry-boat,  on  Kentuckj 
soil,  in  derogation  of  her  statutes? 

If  we  have  been  at  all  succe^ful  in  the  views 
which  we  have  attempted  to  advance,  touching  the 
exclusive  jurisdiction  of  the  states  over  ferries  within 
their  own  limits,  though  said  rivers  be  boundaries 
between  the  states,  then  this  claim  falls  to  the 
ground.  If,  however,  it  be  claimed  that  this  liceue 
from  the  custom  house  at  Cincinnati,  issued  by  the 
United  States,  authorizes  the  Commodore,  as  a  ferry- 
boat, to  transport  passengers  and  freight  between 
Cincinnati  and  Newport,  in  direct  violation  of  the 
Kentucky  statute,  it  must  be  under  the  power  to  reg- 
ulate commerce,  exclusively  confined  to  the  federal 
government. 

By  this  reasoning,  the  whole  control  of  ferries  in 
the  commonwealth  of  Kentucky,  becomes  vested  in 
the  federal  government,  and  under  its  exclusive  con- 
trol. The  commonwealth  could  not  have  even  a 
concurrent  jurisdiction  of  ferries,  since  in  the  regula- 
tion of  commerce,  where  congress  has  acted,  its  ac- 
tion is  supreme ;  and  it  is  claimed  that  the  coasting 
act  is  an  exercise  of  such  power.  Where,  then, 
would  be  the  guards  for  the  protection  of  our  prope^ 
ty  ?  Should  we  look  to  congress  to  protect  ue,  or 
look  to  the  passage  ot  some  criminal  law  by  the  oon- 
monwealth  of  Kentucky;  and  when  the  non-resident 
owners  of  the  various  coasting  ferry-boats,  were  in- 
dicted for  an  abduction  of  our  slave  property,  tnut 
to  the  governors  of  the  free  states  for  their  delivery? 
What  would  become  of  the  pilot  laws,  health  laws, 
poor  laws,  inspection  laws,  quarantine  laws,  decided 
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again  and  again  to  be  constitutional  ?  They  would  Nkwpoet,  *o. 
undoubtedly  all  share  the  same  fate  of  these  ferry  Tatlor'b  Ez'u 
statutes  of  Kentucky.  The  commonwealth  would 
be  powerless  and  impotent  to  protect  herself  from 
the  mid-day  attempts  of  fanatic  marauders,  constant- 
ly to  annoy  her.  These  fearful  results,  the  necessa- 
ry but  legitimate  fruits  of  the  construction  of  this 
coasting  license,  as  claimed  on  the  other  side,  are 
the  strongest  and  clearest  evidence  of  its  utter  ab- 
surdity. 

It  has,  however,  not  been  left  to  deduction.  The 
supreme  court  of  the  United  States  say  :  "That  a  li- 
cense to  prosecute  the  coasting  trade  is  a  warrant  to 
traverse  the  waters  washing  or  bounding  the  coasts 
of  the  United  States.  Such  a  license  conveys  no 
privilege  to  use,  free  of  tolls,  or  of  any  amdition  what- 
soever^ the  canals  constructed  by  a  state,  or  the  wa- 
ter-courpes  partaking  of  the  character  of  canals,  ex- 
clusively within  the  interior  of  a  state,  and  made 
practicable  for  navigation,  by  the  funds  of  the  State, 
or  by  privileges  she  may  have  conferred  for  the  ac- 
complishment of  the  same  end.  The  attempt  to  use 
a  coasting  license  for  a  purpose  like  this,  is,  in  the 
first  place,  a  departure  from  the  obvious  meaning  of 
the  document  itself,  and  an  abuse  wholly  beyond  the 
object  and  the  power  of  the  government  in  granting 
it."     {Veazie  et d.  vs.  Moor,  14  Howard^  8.  C,  575.) 

The  truth  is,  the  grant  of  ferry  privileges  to  own- 
ers of  the  land,  is  not  a  regulation  of  commerce,  nor 
an  obstruction  of  it.  If  James  Taylor  were  the  own- 
er of  the  whole  Ohio  river  front  for  miles,  commerce 
would  only  be  affected  consequentially  and  contin- 
gently by  it.  He  would  have  a  right  to  collect  his 
tolls,  and  the  federal  government  itself  would  be 
compelled  to  pay  them,  as  the  government  does  in 
the  use  of  our  turnpikes,  railroads,  and  canals.  Nor 
is  the  passage  of  our  ferry  statutes  an  exercise  by 
the  commonwealth  of  a  commercial  power.  Their 
adoption  may,  and  probably  does,  greatly  affect  com- 
merce.     The  state  cannot  regulate  foreign  corn- 
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HawffOKT,  ftc.  merce,  but  it  may  tax  the  skip,  or  vessel,  by  whiA 
Taylor's  Ez*m  this  commerce  is  carried  on.  The  state  cannot  cmi- 
vey  or  regulate  the  mails,  but  yet  may  tax  the  coach- 
es in  which  the  mftil  is  conveyed.  (7  Howard,  402.) 
Yet,  in  both  instances,  the  tax  greatly  affects  it  So, 
too,  in  giving  the  commercial  power  to  congress,  or 
entering  into  a  compact  for  the  free  navigation  of  the 
Ohio  river,  the  commonwealth  of  Kentneky  never 
intended  to  suirender,  and  never  did  part  with  that 
power  of  self-preservation,  whose  exercise  may  af- 
fect commerce,  but  which  is  retained  as  inhereat  in 
every  organized  community. 

Nothing  is  more  common  than  private  wharves  ia 
the  great  cities  of  this  confederacy.  The  defendants 
themselves,  or  some  of  them,  are  the  owners  of  a 
private  wharf  in  the  heart  of  Cincinnati,  from  which 
the  Commodore  runs.  None  of  the  disastrous  and 
mildew  effects  from  private  wharves,  which  have 
been  portrayed  upon  the  prospects  of  Newport,  ia 
consequence  of  the  ownership  of  the  wharf  and  fcr 
ry  by  Taylor,  seem  to  exist  in  Cincinnati.  The  de- 
fendants seem  to  forget  that,  notMrithstanding  the  de- 
cision of  this  court,  both  in  1831  and  1852,  npon 
General  Taylor's  reserved  rights  to  said  common  and 
said  ferry,  that  the  city  of  Newport  has  quadnipled 
her  population,  and  that  it  is  still  rapidly  increasing. 
In  every  point  suggested,  the  law  is  elearly  for  the 
plaintiffs.  We  ask  upon  our  cross  errors,  that  the 
title  to  the  wharf  be  quieted,  and  that  as  to  the  oth- 
er part  of  the  decree,  it  be  affirmed. 

Morehead  ^  Brman  on  the  same  side— 

The  decree  in  this  case  is  assailed,  Ist,  on  the 
ground  that  chancery  has  no  jurisdiction,  the  fenry 
privilege  not  being  a  common  law  right,  but  merely 
a  statutory  franchise,  with  an  ample  legal  remedy  fof 
the  infringement  of  soch  right 

We  suppose  that  this  point  is  fiiUy  and  dearly  fet- 
tled by  authority.  The  ease  referred  to  by  the  learn- 
ed counsel  on  the  other  «ide,  of  Mmg  us.  HartVi  S 
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Johns,  544,  was  a  ^f  torn  action,  tinder  the  pecirliar    *^roiT,&c. 
words  of  a  statute,  which  gave  the  right  to  no  par-   Tatloe'b  Ex'it 
ticular  person,  and  in  the  case  of  Livingston  vs.  Van  ] 

Ingen^  9  Johns,  it  was  said  to  be  essentially  a  crim- 
inal case.  The  whole  doctrine,  however,  of  the  ju- 
risdiction of  the  chancellor,  has  been  ably  reviewed 
by  chancellor  Rent,  9  Johns,  586-7,  and  the  conclu- 
sion drawn,  "that  injunctions  are  always  granted  to 
secure  the  enjoyment  of  statute  privileges,  of  which 
the  party  is  in  the  actual  possession,"  notwithstanding 
a  legal  remedy  be  also  given.  The  very  point  here 
urged,  was  elaborately  and  ably  argued  in  the  case 
referred  to,  and  on  a  thorough  examination  of  au- 
thorities overruled  by  the  chancellor.  Chancellor 
Kent  says:  **The  principle  is^HtLViX  statute  privileges^ 
no  less  liian  common  law  rights,  when  in  actual  pos- 
session and  exercise  will  not  be  permitted  to  be  dis- 
turbed, until  the  opponent  has  fairiy  tried  them  at  law, 
and  overthrown  their  pretension."  The  trials  at  law 
in  the  instance  of  this  ferry,  have  twice  resulted  in 
favor  of  the  present  possessors  of  it.  Two  solemn 
decisions  by  the  highest  judicial  tribunal  of  the  state, 
have  been  rendered  in  favor  of  the  testator  of  Ihe 
present  plaintiff.  According*  to  the  doctrine  attempt- 
ed to  be  maintained  on  the  other  side,  and  the  au- 
thorities referred  to,  this  would  and  ought  to  with- 
draw this  case  from  the  influence  of  the  rule  insisted 
on ;  but  we  contend  for  the  broader  principle  so 
clearly  laid  down  and  established  by  the  great  chan- 
cellor of  New  York,  and  respectfully  invite  the  at- 
tention of  the  court  to  the  authorities  referred  to  by 
him,  as  conclusive  of  this  question. 

2d.  It  is  contended  that  there  is  a  defect  of  par- 
ties. The  suit  was  brought  in  the  name  of  the  ex- 
ecutor of  James  Taylor,  sr.,  dec'd,  and  of  the  lessee^ 
Robert  Air.  The  ferry  was  originally  granted  to 
James  Taylor,  the  elder,  in  1794.  In  1799  the  land 
and  ferry  privelege  were  conveyed  to  Gen.  James 
Taylor,  and  he  continued  to  keep  it  until  1807,  when 
it  was  granted  in  his  name.     He  continued  to  hold  it 
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NiwFo»T,&o.  until  his  death,  in  1848.  It  is  known  and  is  also 
Taylor's  Ez*m  charged  in  the  bill,  that  the  county  court  refused  to 
admit  Gen.  Taylor's  will  to  record,  and  during  this 
period  the  heirs  went  into  court  and  executed  the 
ferry  bond  required  by  the  statute.  The  statute  re- 
quires that  the  owner  of  a  ferry  on  the  Ohio  river, 
shall,  in  addition  to  the  ordinary  bond,  execute  a 
covenant^  to  pay  the  owner  of  any  slave  all  damage 
he  may  sustain  by  illegally  transporting  him  across 
that  river.  This  is  also  required  of  the  devisee  or 
heir  of  the  ferry,  and  of  the  lessee.  These  bonds 
were  all  executed  in  this  case,  but  because  the  heirs, 
while  the  will  stood  rejected,  executed  such  bond, 
it  is  ^contended  that  it  amounted  to  a  new  grant  to 
them,  and  on  that  account  they  should  have  been 
made  parties.  The  allegation  of  the  petition  was 
made  in  reference  to  the  existing  law,  and  was  noth- 
ing more  than  a  declaration  that  such  bond  was  exe- 
cuted. The  exhibit  filed  in  connection  with  this  al- 
legation, shows  conclusively  that  it  was  merely  the 
execution  of  the  statutory  bond,  to  avoid  the  forfeit- 
ure of  the  ferry  franchise.  There  can  certainly  be 
no  defect  of  parties  on  this  ground.  There  is  just  as 
little  reason  for  urging  a  defect  of  parties  on  the 
other  grounds  urged.  The  executor  and  lessee  were 
undoubtedly  in  the  legal  possession  and  eryoyment 
of  this  franchise,  and  if  it  has  been  improperly  and 
illegally  disturbed,  they  undoubtedly  have  a  right  to 
an  injunction,  to  prevent  an  irreparable  iiyury.  For 
what  purpose  should  the  heirs  or  devisees  be  made 
parties  ?  It  is  the  ii\jury  at  this  time  which  is  sought 
to  be  restrained.  The  effect  of  such  injury  may,  and 
perhaps  would,  remotely  affect  the  devisees,  but  the 
immediate  and  direct  injury  is  to  the  lessee.  He  has 
become  such  with  the  consent  and  approbation  of 
the  county  court,  and  having  executed  bond  accord- 
ing to  law,  he  is  legally  possessed  of  the  franchise, 
and  could  in  his  own  name  alone,  maintain  a  bill  to 
protect  his  rights.  It  is  argued  ''that  the  question  ia 
as  to  the  very  right — the   grant — its  validity,  &c." 
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How  can  there  be  any  question  as  to  that  ?  We  had  Nbwpo»t,  &c. 
supposed  that  our  right,  the  grant  and  its  validity,  Tatlok*b  Ex'bs 
were  conceded,  but  that  notwithstanding  this,  the  de- 
fendantd  contended  that  they  had  the  right  to  run 
their  boat  under  the  coasting  l^aws  of  the  United 
States  ;  that  our  ferry  franchise  could  not  interfere 
ivith  this  right.     The  only  question  is,  as  to  this  part  ' 

of  the  case,  are  the  plaintiffs  in  the  legal  possession 
and  enjoyment  of  this  franchise,  and  are  the  defend- 
ants infringing  their  rights  by  landing  their  boat  at 
Newport  ?  It  matters  not,  so  far  as  this  question  is 
concerned,  in  whom  the  legal  title  to  the  Esplanade 
is;  so  far  as  this  ferry  is  concerned,  it  must  be  taken 
and  held  to  have  been  in  the  grantee  of  the  franchise. 
This  cannot  now  be  collaterally  questioned. .  This 
point  is  too  well  settled  to  need  the  citation  of  au- 
thority in  its  support.  The  legal  title,  it  is  clear,  is 
not  in  the  city  of  Newport.  The  learned  counsel  on 
the  other  side  supposes  it  now  to  be  in  the  heirs  of 
James  Taylor,  the  elder.  Admit  this  to  be  so,  and 
the  want  of  proper  parties,  does  not  necessarily  fol- 
low. But  we  think  it  is  clear  that  the  title  is  where 
the  petition  alledges  it  to  be.  The  deed  to  Gen. 
James  Taylor  from  his  father,  has  been  heretofore 
construed  by  this  court,  to  embrace  the  Esplanade, 
and  it  is  not  now  an  open  question.  But  if  not,  and 
the  title  is  not  in  the  city  of  Newport,  the  acquies- 
cence of  the  heirs  of  James  Taylor,  the  elder,  bars 
them  of  any  claim,  and  the  title  of  Gen.  Jas.  Taylor 
is  valid,  by  lapse  of  time.  It  was  decided  to  be  his 
land  when  his  ferry  was  granted,  in  1807,  and  he  has 
claimed  it  ever  since,  and  this  court  has  twice  de- 
cided that  it  was  in  him.  It  is  believed  that  there  is 
no  plausible  pretext  for  contending  that  there  is  a 
defect  of  parties. 

3d.  It  is  argued  that  the  ferry  is  confined  to  a  par- 
ticular landing,  York  street,  and  that  the  franchise  is 
limited  to  the  right  of  carrj'ing  persons  and  property 
from  the  Kentucky  shore  to  the  opposite   shore,  and 
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Newport,  &c.    does  not  include  the  right  of  transportation  from  the 
Tatloe*!  Ex'ts  oppositC'shore  to  the  Kentucky  side. 

Suppose  this  is  conceded,  how  does  it  tend  to  show 
that  the  appellants   have  a  right  to  ran  their  boat 
from  the  opposite  shore,  and  to  land  on  tku  Esplanadef 
The  grant  of  the  franchise  was  from  this  land,  with- 
^  out  designating  any  particular  part  of  ft,  to  die  op- 

posite shore.  It  h  true  that  the  termination  of  York 
street  has  been  the  usual  place  of  landing,  bat  it  is 
also  clearly  shown  that  the  right  has  always  been 
claimed  tuid  exercised,  of  landing  elsewhere  oq  the 
Esplanade,  whenever  required  by  necessity  or  con- 
venience. This,  and  the  right  to  do  so,  is  conceded. 
If  under  any  circumstances,  we  have  this  right,  is  it 
not  an  end  of  the  question  ?  The  right  would  be  in- 
consistent with  the  claim  of  power  by  the  trustees  of 
Newport  to  lease  the  landing.  The  prohibited  dis- 
tance for  another  ferry,  cannot  have  any  influeDce  o« 
the  right  to  lai\d  at  different  points.  In  very  low 
water,  the  landing  must  necessarily  be  difTerent  from 
what  it  would  be  in  a  high  stage.  If  the  point  of 
landing  must  be  absolutely  and  definitely  fixed,  so 
as  to  measure  with  exact  precision,  the  prohibited 
distance,  would  you  take  the  high  or  low  water  land- 
ing, and  would  it  follow  if  one  was  taken,  thattiia 
landing  would  have  to  be  there  located,  and  forever 
confined  to  that  spot  ?  The  prohibited  distance  could 
just  as  easily  be  ascertained  under  our  constructioD 
of  this  franchise,  as  in  the  case  above  supposed. 
We  cannot  perceive  the  force  of  the  argument  aris- 
ing from  this  view. 

But  this  court  has  conclusively  established  (6/./.if^ 
134,)  the  Esplanade  belonged  to  Gen'l  James  Taylor. 
In  that  case  the  following  points  were  decided.' 

1.  "In  1799,  James  Taylor,  sr.,  conveyed  toJaniei 
Taylor,  jr.,  all  his  right  to  the  land  between  the  lots 
in  Newport,  and  the  rivers  Ohio  and  Licking ;  and 
also,  his  right  to  the  ferry,  and  to  all  incidental  priyi- 
leges.'' 
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^  9^.  At  that  time  the  proximity  of  another  ferry  in  Niwpo»t,  &c. 
towQ,  presented  no  legal  barrier  to  its  establiabment,  Tatlok's  Ex'm 
if  otherwise  sustainable. 

3.  That  the  grant  of  a  right  of  common  to  the  peo- 
ple of  the  town  of  Newport,  did  not  vest  the  fee  in 
the  trustees  of  the  town.  That  the  180  acres  did  not 
include  the  common,  which  had  not  been  surveyed. 
'*The  first  section  vested  in  trustees"  the  land,  com- 
prehending the  said  town,  according  to  the  plat,  and 
declares  that  they  ''shall  be  trustees  of  tha  same, 
except  such  parts  as  are  hereafter  excqpted.'^^  The  sev- 
enth section  declared '' thai  such  part  of  the  town^^  should 
be  a  common,  reserving  to  the  proprietor  ^^every  ad-^ 
vantage  and  privilege  which  he  has  not  disposed  of^^ 

4.  That  the  exception  referred  to  the  common,  and 
that  the  expression,  ^'every  advantage  and  privilegCy^ 
cannot  be  restricted  to  the  ferry  which  had  been 
granted,  but  implies  generality,  or  plurality  at  least." 
The  words  import  more  than  one  advantage  or  privi* 
lege.  When  the  town  was  established,  the  proprie- 
tor had  not  disposed  of  the  fee  in  the  landy  but  had  .dis- 
posed only  of  the  right  of  common  therein ;  and 
therefore,  the  act  declared  that  the  land  "should  for- 
ever remain  for  the  use  and  benefit  of  said  town  for 
a  common,"  reserving  all  rights  which  had  not  been 
^^disposed  of^^  which  meanii,  "all  rights  not  inconsis* 
tent  with  the  right  of  common,  which  had  been 
granted.  The  fee  and  all  other  rights,  not  inconsistent 
with  a  right  of  common,  were  retained  by  the  pro- 
prietor. 

5.  That  this  construction  is  fortified  by  the  evi- 
dence of  Hubbard  Taylor,  strengthened  by  the  lapse 
of  time,  the  uninterrapted  eiyoyment  of  the  franchise, 
and  sustained  by  the  exception  contained  in  the  first 
section  of  the  act. 

If  this  decision  is  law,  and  at  all  events  the  law  of 
this  case,  the  learned  counsel  virtually  concedes,  and 
aa  we  understood  him,  did  fully  admit,  in  argumenti 
that  the  case  as  it  stands  is  against  him.  If  the  land 
ia  oars,  the  fee  in  us,  as  never  having  been  disposed 
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Newport,  &0.  of^  and  right  appurtenant  to  it,  belongs  to  us,  except 
Tatlor'8  Ex'rb  the  right  of  ^common  only,  what  right  has  the  ferry- 
boat  called  the  "Commodore"  to  land  on  it  againat 
our  consent?  Or  what  right  have  the  trustees  of 
Newport  to  lease  a  landing  to  her  proprietors  ?  That 
it  does  give  a  correct  construction  of  the  act  of  1795, 
establishing  the  town  of  Newport,  and  must  control 
the  rights  of  the  parties,  has  been  fully  established 
in  the  case  of  the  City  of  Newport-  vs.  Taylor^ s  heirs, 
il  B,  Jfton.,  861. 

In  that  case  it  «is  re- affirmed  that  the  proprietor 
had  not  disposed  of  the  fee  in  the  land  between  the 
lots  and  the  river,  but  had  only  disposed  of  the  right 
of  common  therein,  and  had  retained  to  himself,  off 
rights  not  inconsistent  with  the  right  of  common.  In  this 
case  the  court  refers  to  the  case  of  Morgan^-s  heirs  «. 
Parke,  1  Dana,  144,  as  authority  for  not  departing 
from  a  construction  given  by  theit  predecessors.  In 
this  latter  case,  the  identity  of  an  object  called  for  in 
an  entry,  had  been  twice  settled,  and  the  same  ques- 
tion* arose  between  difiepent  parties  upon  the  same 
evidence,  the  court  felt  itself  concluded. 

The  same  evidence  precisely  is  before  the  court  in 
this  case  as  in  the  two  cases  in  6  J.  J.  3f.,  ajid  11  B. 
Mon,  This  court  felt  itself  constrained  to  adhere  to 
the  construction  given  to  the  statute  of  1795,  in  6//. 
AT,  and  after  having  thus  adhered  to  it,  and  re-af- 
firmed its  principles  upon  the  same  identical  evi- 
dence, it  is  asked  to  depart  fjom  it.  We  assume  that 
this  cannot  be  done.  If  so,  what  possible  claim  can 
the  Commodore  have  to  run  as  a  ferry-boat  from  New- 
port to  Cincinnati  ?  This  right  was  twice  refused  to 
Newport  upon  the  ground  that  the  land  was  Taylor's; 
that  the  town^  had  nothing  but  a  right  of  common— 
and  now  the  proprietors  of  this  boat,  claiming  under 
a  lease  from  the  trustees,  ask  to  do  what  was  refused 
to  their  lessors.  But  it  is  contended  if  they  cannot 
ferry  from  the  Kentucky  shore,  that  they  can  ferry  to 
it.  If  the  land  is  ours,  they  are  met  at  once  by 
that  objection.  '  They  cannot  land  under  an  authori- 
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ty  that  has  no  right  to  confer  it.  The  decisions  Nkwpoit,  &o. 
already  commented  on,  show  that  the  trustees  have  Tatlob's  Ex'm 
no  such  right,  and  therefore  cannot  confer  it  on 
others.  But  such  landing  is  expressly  prohibited  by 
our  statute.  The  Commodore  does  not  pretend  to 
run  tinder  a  ferry  license,  but  is  really  transporting 
passengers  and  property  as  a  ferry-boat,  under  a 
coasting  license.  The  case  comes  directly  within 
the  interdiction  of  the  statute,  which  cannot  be 
evaded,  tinless  by  considering  it  as  overruled  by  a 
law  of  the  United  States,  and  this  brings  us  to  the 
consideration  of  that  point. 

4.  We  consider  this  as  so  fully  settled  by  aitthori- 
ty,  and  it  has   been  so  fully  argued  in  the   printed 
brief  filed  in  this  case,  that  but  very  little  is  left  to    , 
be  said. 

We  beg  leave  only  to  file  herewith  an  opinion  of 
justice  Catron,  in  the  case  of  the  United  States  vs. 
KalfuSy  owner  of  steamboat  Portland,  as  bearing  on 
this  point.  There  is  also  a  decision  in  the  last  vol- 
ume of  Howard's  Reports,  of  a  ferry  case  opposite 
Keokuk,  where  this  question  was  alluded  to  and 
summarily  disposed  of  as  unworthy  of  discussion. 

There  is  scarcely  a  decision  upon  the  commercial 
clause  of  the  constitution,  which  does  not  fully  re- 
cognized the  right  of  the  states  to  grant  exclusive 
ferry  privileges,  and  we  may  add,  that  all  of  them 
concede  the  jurisdiction  of  a  court  of  chancery  to 
interfere  in  restraining  the  infringement  of  statutory 
rights. 

These  suggestions  are  thrown  in  in  addition  to  the 
printed  brief  already  filed. 

Chief  Jttsfcioe  Mabsbau.  delivered  the  opinion  of  the  Conrt  Febniarr  6« 

In  1785,  a  patent  was  granted  by  the  common- 
wealth of  Virginia,  to  James  Taylor,  for  1,500  acres 
of  land,  at  the  junction  of  the  Licking  and  Ohio  riv* 
era,  lying  on  both  rivers,  and  above  the  mouth  of 
Licking.  In  1791  and  1792,  Hubbard  Taylor,  son  of 
the  patentee^  laid  ofi*  a  portion  of  said  land,  at  the 
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jNEwpoRT,  sc.  connuence  ot  toe  nvers,  into  streets  ana  alleys,  as  a 
Taylor's  Ex'm  town,  to  which  he  gave  the  name  of  Newport ;  and 
made  a  plat  or  plan  thereof,  representing  it  as. situ- 
ated on  the  banks  of  the  said  rivers,  at  their  junc- 
tion ;  and  representing,  between  the  Ohio  river  and 
the  lots  fronting  on  it,  a  street,  and  between  it  and 
the  river  an  open  space,  extending  to  the  river,  with- 
out any  line  or  letter  upon  it.  This  space  included 
a  narrow  and  irregular  strip  of  land  on  top  of  the 
bank,  and  extended  to  the  water's  edge.  Whether 
the  line  dividing  the  front  street  from  this  open  space 
was  unbroken,  or  had  breaks  or  openings  opposite  to 
the  <;ro8s  streets  coming  into  it,  is  not  entirely  cer- 
tain, nor  is  it  deemed  very  mateiial.  Besides  this 
representation  of  the  town,  the  original  plat  or  map 
had  upon  it  a  writing  execated  by  the  attorney  of 
the  patentee,  stating  the  conditions  upon  which  the 
lots  were  to  be  sold  or  donated.  But  these  related 
principally  to  the  terms  of  payment,  and  the  improve- 
ment of  the  lots  by  purchasers,  and  intimated  no  re- 
servation to  the  proprietor  of  any  right  not  indicated 
by  the  plat  and  the  fact  of  his  owner^p.  It  ap- 
pears that  some  lots  were  sold  and  conveyed  by  re- 
ference to  this  plat,  before  August,  1795,  when  a  re- 
survey  was  made  by  John  Roberts,  under  the  direc- 
tion of  Ja.mes  Taylor,  a  son,  and  then  the  attorney 
in  fact  of  the  patentee,  and  a  new  plat  was  made. 
By  this  re-survey  and  plat,  the  town  was  extended 
up  the  Ohio  river  somewhat  beyond  its  original  lim- 
its. Upon  the  space  between  the  additional  lots  and 
the  river,  were  written  the  words,  "a  common ;"  and 
on  that  between  the  original  lots  CMid  the  river,  were 
written  the  words,  "The  Esplanade,  to  remain  a  com- 
mon forever."  The  conditions  indorsed  on  the  ori- 
ginal plat  were  transferred  to  this  new  one,  but  the 
forfeiture  for  non-^improvement  within  three  years, 
which  was  one  of  the  original  conditions,  was  relin- 
quished. Whether  there  had  been  any  improve- 
ments,  or  were  any  actual  residents  within  the  town, 
or  how  many,  when  this  re-survey  was  made,  iloes 
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not  certainly  appear.  It  seems,  however,  that  in  N^wropr,  dto. 
January,  1794,  the  county  court  of  Mason  county,  in  tatlor's  Ez'w 
which  Newport  was  then  included,  had,  on  motion 
of  James  Taylor,  (the  patentee,)  established  a  ferry 
from  his  lands  on  the  Ohio  river,  over  the  same,  in 
front  of  the  town  of  Newport,  to  have  and  receive 
the  same  fare  as  is  allowed  from  the  opposite  shore ; 
and  in  the  same  year  the  same  court  had,  on  motion 

of Bartle,  to  whom  a  lot  fronting  towards  the 

river  had  been  conveyed,  granted  to  him  a  ferry 
across  the  Ohio,  from  Newport.  But  in  1795,  this 
court,  upon  the  appeal  of  James  Taylor,  reversed 
the  order  making  that  grant,  because  it  did  not  ap- 
pear that  Bartle  had  any  land  on  the  Ohio  river,  and 
the  ownership  of  land  on  that  river,  has  been  made 
by  statute  necessary  to  the  grant  of  a  ferry  across  it, 
from  this  side. 

In  September,  1795,  there  seems  to  have  been  a 
public  sale  of  lots  in  Newport,  made,  of  course,  by 
the  new  plat.  But  how  many  lots  were  sold  does 
not  appear.  And  in  December,  1795,  an  act  was 
passed  to  establish  the  town  of  Newport,  then  in- 
cluded in  the  county  of  Campbell.  This  act  vested 
the  ''land  comprehended  in  said  town,  agreeably  to  a 
plat  made  by  John  Roberts,^'  with  certain  exceptions, 
in  certain  named  trustees ;  and,  besides  ott^er  provis- 
ions for  keeping  up  the  town, provided  in  the  seventh 
section,  ''that  such  part  of  the  said  town  as  lies  be- 
tween the  lots  and  the  rivers  Ohio  and  Licking,  as 
will  appear  by  reference  to  said  plat,  shall  forever 
remain  for  the  use  and  benefit  of  said  town,  for  a 
common ;  reserving  to  the  said  James  Taylor,  his 
heirs  and  assigns,  every  advantage  and  privilege 
which  he  has  not  disposed  of,  or  which  he  would  by 
law  be  entitled  to." 

Up  to  the  passage  of  this  act  the  legal  title  to  all 
the  land  "comprehended  in  said  town,"  except  the 
few  lots  which  had  been  effectually  conveyed  to  pur- 
chasers, had  remained  in  the  original  proprietor. — 
In  1799,  James  Taylor,  the  patentee,  conveyed  to 
VOL.  XVI.         49 
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T4UMK'fl  fix'M  covered  by  his  patent,  the  boundary  of  which,  as 
'  described  in  the  deed,  began  at  the  upper  comer  of 
the  patent,  on  Licking  river,  and  ran  with  the  back 
liuo  to  certain  objects  called  for ,  thence  to  the  Ohio 
river,  so  as  to  include  Duck  creek,  and  to  a  corner 
described,  and  down  the  Ohio  to  a  large  poplar, 
mentioned  as  being  the  upper  boundary  of  the  town 
of  Newport,  on  the  Ohio,  ''and  thence  along  the  sev- 
eral boundaries  on  the  land  side  of  said  town  <^New* 
port,  as  ascertained  and  established  by  law,  and  the 
recorded  plat,  &c.,  until  the  line  strikes  Licking  riv- 
er ;"  thence  up  the  same  to  the  beginning,  so  as  to 
include  all  of  the  patent  below  the  upper  line  of  the 
laQd  conveyed,  ''except  so  much  as  has  been  appro* 
priated  in  manner  aforesaid  for  the  town  of  New- 
port ;  and  also  all  right  and  title  which  said  James 
Taylor,  the  elder,  now  hath,  or  is  entitled  to,  or  may 
hereafter  have,  or  be  entitled  to,  of,  in,  or  to,  any  fer- 
ry, or  ferries,  from  said  town  of  Newport,  and  every 
part  thereof,  over  and  across  both  said  Ohio  and 
Licking  rivers,"  with  all  and  singular  the  advanta- 
ges, privileges,  emoluments,  &c.,  of  said  land,  and 
the  ferry,  or  ferries,  hereby  granted,  &c.,  and  every 
part  thereof.  If  the  slip  between  the  lotis  and  the 
river  was  a  part  of  the  town  of  Newport,  as  estab- 
lished, &c.,  and  the  title  remained  in  Jamtes  Taylor, 
of  Virginia,  it  would  seem  not  to  have  passed  by  this 
deed,  unless  under  the  transfer  of  the  present  and  fu- 
ture ferricB,  which  may  have  been  supposed  to  pass 
such  title  as  the  grantor  had,  and  as  was  necessaiy 
to  sustain  the  ferry  or  ferries  referred  to. 

In  1806  an  act  was  passed,  by  which,  after  recite 
ing  that  the  county  courts  of  counties  on  the  Ohio 
river  had,  under  a  previous  act,  granted  ferries  across 
said  river — that  their  authority  in  such  cases  had 
been  doubted,  and  that  it  was  reasonable  that  the 
ferries  so  granted  should  be  coafirmed,  it  was  enact- 
ed that  ferries  which  had  beea  granted  in  pursuance 
of  the  requisiiions  of  said  act,  be  confirmed,  provid- 
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cd  that  the  grantee  shall  enter  into  bond,  &c.     A    N»w?oit,  ke, 
general  authority  was  also  conferred  upon  the  courts   Tatlor'b  Bz'm 
of  counties  lying  on  the  Ohio,  to  grant  ferries  across  " 

said  river,  under  a  restriction   as  to  the  distance  be- 
tween them,  and  a  penalty  was  denounced  against 
transporting  persons,  &c.,  across  the  river  to  the  op- 
posite shore,  without  authority,  &c.     And,  in  June, 
1807,  an  order  was  made  by  the  Campbell  county 
court,  which,  after  reciting  the  previous  grant  by  the 
Mason  county  court  to  James  Taylor,  of  Virginia,  of 
ferries  across  the  Ohio  and  Licking  rivers,  also  the 
provisions  of  the  act  of  1806  respecting  ferries  which 
had  been  granted  across  the  Ohio,  and  that  it  satis- 
factorily  appeared  that  James  Taylor,  of  Virginia, 
had,  by  deed,  &c.,  conveyed  to  James  Taylor,  of  this 
(Campbell)  county,  a  fee  simple  estate  in  said  ferries 
then  established,  or  to  be  established,  in  the  town  of 
Newport,  thereupon  grants  or  establishes   a  ferry  to* 
^'said  James  Taylor,  of  Campbell  county,  in  front  of 
the  town  of  Newport,  across   the  Ohio,  to  the  oppo- 
site shore,  under  the  law  aforesaid,  and  to  be  allow* 
ed  the  same  rates,"  &c.,  &c.     And  the  grantee  there- 
upon entered  into  the  bond  required  by  said  act,  as 
owner  of  the  land. 

In  virtue  of  these  grants,  the  ferry  across  the  Ohio 
-was  carried  on  under  the  authority,  first  of  James 
Ta3'lor,  of  Virginia,  and  then  of  James  Taylor,  of 
Campbell  county,  Kentucky,  perhaps  from  the  date 
of  the  original  grant  until  the  death  of  the  last  men- 
tioned James  Taylor,  in  1848.  It  had  for  many  years 
been  managed  and  carried  on  by  his  lessees,  of  whom 
one  was  in  possession  under  an  unexpired  lease  at 
his  death.  After  which,  his  will  being  for  some  time 
in  dispute,  a  ferry  bond  was  executed  by  his  heirs; 
and  upon  the  establishment  of  his  will,  which  author- 
ized his  executor  to  lease  the  ferry,  a  bond  was  exe- 
cuted by  the  executor,  and  also  by  the  lessee,  Robert 
Air,  under  the  requisition  of  the  act  of  1852.  For 
many  years  open  ferry-boats  and  skiffs  were  alone 
used  at  this  ferry,  as  at  all  others  in  the  state.     In 
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Nbwpokt,  kc.  the  progress  of  time,  and  basiness,  and  improvemeiit, 
TATLom*8  Ez*BB  a  horse-boat  was  used,  and  then  a  steam-boat,  aod 
"~  for  some  years  past  two  steam-boats  have  been  used 

for  the  transportation  of  persons  and  property  by 
this  ferry.  For  many  years  the  ferry-boats  and  rkiffa 
landed  and  received,  or  put  off  their  passengers  at 
different  parts  of  the  shore  in  front  of  Newport,  ac- 
cording to  convenience  or  necessity.  But  for  many 
years  past  the  landing  has  been  generally,  and  al- 
most exclusively,  at  the  foot  of  York  street,  except 
that  when  the  .  water  has  been  extremely  low,  the 
boats  have  landed,  on  a  bar  in  the  bed  of  the  river, 
opposite  to,  but  at  some  distance  from,  the  foot  of 
East  row  (street.) 

In  1830,  the  trustees  of  Newport  applied  to  the 
county  court  of  Campbell  county,  for  the  grant  of 
another  ferry  from  Newport,  across  the  Ohio,  and  up- 
on the  refusal  of  their  application  they  brought  the 
case  to  this  court,  by  which  the  judgment  of  the 
county  court  was  affirmed.  For  the  reasons  of  this 
affirmance,  founded  mainly  upon  the  construction  of 
the  act  of  1795  establishing  the  town,  and  of  the 
plat  therein  mentioned,  reference  is  made  to  the 
opinion  of  this  court,  as  reported  in  6  /.  /.  MarskaOt 
134.  When  this  application  for  a  ferry  was  rejected, 
the  population  of  Newport  was  probably  not  over 
1,000  souls.  Afterwards,  in  1850,  the  popalatioo 
having  increased  to  some  6,000  to  8,000,  and  the 
town  of  Newport  having  been  previously  incorpora- 
•  ted  as  a  city,  an  application  was  again   made  by  the 

city  for  the  grant  of  a  ferry,  which  was  then  granted 
by  the  county  court.  But  the  order  making  the  grant 
was  reversed  by  this  court,  on  the  single  ground,  that 
in  a  proceeding  between  substantially  the  same  par- 
ties, about  precisely  the  same  thing,  and  invoking 
the  same  questions  of  construction,  without  any  va- 
riation of  facts  by  which  that  question  could  be  af- 
fected, the  court  felt  itself  bound  by  the  former  a4ju- 
dication,  and  especially  by  the  construction  which 
had  thereby  been  given  to  the  act  of  1795  establish- 
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ing"  the  town  of  Newport.     The  opinion  delivered  in    N«wpo»t,  A,o. 
thifi  laflt  case  is  reported  in  11  B.  Monroe,  361.  Taylor's  Ez'is 

In  1853,  the   steamboat  Commodore,  of  near  200  ' 
tons,  after  having  been  duly  inspected,  enrolled  and 
licensed  for  the  coasting  trade,  by  the  proper  officers 
of  the  United  States  for  the  collection  district  of  Cin- 
cinnati, and  those  interested  in  her  having  obtained, 
for  a  nominal  consideration,  a  lease  fVom  the  city  of 
Newport,  of  the   wharf  at   the    foot  of  Monmouth 
street,  in  said  city,  commenced  carr^'ing  passengers 
and  property,  regularly  and  for  profit,  to  and  fro,  . 
across  the  Ohio  river,  in  front  of  the  city  of  Newport, 
the  right  to   do  so  being  claimed  under  color  of  the 
said  license,  and   of  the   laws  of  the  United  States 
by   which  the   licensing  of  steamboats  is  regulated 
and  authorized.     In  January,   1854,  James  Taylor,         f 
the  son  and  executor  of  James  Taylor,  who  died  in 
1848,  together   with  Robert  Air,  the  lessee  of  Tay- 
lor^s  ferry,  obtained,  upon  a  bill  filed  by  them,  an  in- 
junction against  this  proceeding  on  the  part  of  the 
owners  and  managers  of  the  Commodore,  and  also 
of  the  city  of  Newport,  which  they  charged  to  be  a 
violation  of  the  exclusive  ferry  right,  so  long  held 
under  the  laws  of  Kentucky,  in  virtue  of  the  grants 
which  have  been  stated,  and  which  have  been  sanc- 
tioned and  protected  by  the  repeated   decisions  of 
this  court. 

The  bill  claims,  in  substance,  that  in  making  the 
town  of  Newport,  James  Taylor,  of  Virginia,  retain- 
ed not  only  the  legal  title  to  the  strip  of  land  between 
Front  street  and  the  river,  but  also  all  rights  therein 
which  were  not  incompatible  with  the  right  of  com- 
mon by  the  citizens  of  the  town  ;  that  the  same  title 
and  rights  were  reserved  to  him  by  the  act  of  1795 
establishing  the  town,  as  construed  by  this  court  in 
the  two  cases  which  have  been  referred  to,  and  that 
the  same  were  conveyed  by  his  deed  of  1799,  to 
James  Taylor,  of  Kentucky,  who  held  and  claimed 
them  until  his  death,  since  which  they  belong  to 
those  who  are  entitled  to  his  estate ;  and  it  is  claim- 
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Taylob'b  Ex'm   in  front  of  Newport,  which  has  been  used  and  ea- 
"  joyed  since  1794,  belongs  exclusively  to  the  devisees 

of  said  Taylor,  as  appurtenant  to  the  legal  owQe^ 
ship  of  the  land  on  and  adjacent  to  the  river,  but,  al- 
so, that  the  right  of  wharfage  was,  and  is,  also,  appur- 
tenant to  the  same  estate.  And  upon  the  aliegatioo 
that  the  city  of  Newport  has  collected  and  received 
wharfage  from  boats  landing  upon,  or  at,  the  shore 
in  front  of  Newport,  alledged  to  be  the  property  of 
said  estate,  and  to  have  been  for  more  than  fifty 
'  years  in  the  use  and  possession  of  James  Taylor,  of 
Virginia,  and  those  deriving  title  from  him,  it  is  ask- 
ed that  the  city  may  account  for  and  pay  to  said  ex- 
ecutor the  wharfage  so  received ;  also,  that  the  lease 
from  the  city  to  the  owners  of  the  Commodore  be 
^  annulled,  and  that  said  owners  be  compelled  to  ac- 

count for,  and  pay,  the  ferriages  received  by,  or  for, 
them,  and  that  they,  and  all  othera,  be  restrained 
from  using  part  of  the  shore  in  front  of  Newport,  for 
receiving  or  disembarking  persons  or  property  fe^ 
ried  across  the  river,  in  either  direction,  and  that  the 
exclusive  possession  and  title  of  the  ferry,  and  the 
ferry  right,  in  fron{;  of  Newport,  as  held  and  claimed 
under  the  grants  to  the  Taylors,  be  quieted. 

These  are  in  substance  the  claims*  and  prayers 
made  in  the  bill,  which  states  with  great  minuteness 
and  at  great  length,  the  acts  and  tacts  supposed  to 
constitute  a  valid  foundation  of  the  rights  asserted. 
The  city  of  Newport  and  the  owners  and  managers 
of  the  Commodore,  made  defendants,  deny  the  rights 
and  resist  the  rplief  claimed  by  the  plaintiffs.  The 
city  answering  at  great  length,  contests  most  of  the 
facts  and  legal  inferences  relied  on  in  the  bill,  and 
going  back  to  the  origin  of  the  town,  claims  that  by 
the  location  and  plat  of  the  town,  showing  its  posi- 
tion with  respect  to  the  river  Ohio,  and  exhibiting  an 
open  space  between  the  lots  on  the  Front  street  and 
the  river,  and  by  the  sale  and  conveyance  of  lots 
with  reference  to  that  plat/  there  was  a  dedication 
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of  that  space  to  the  public  uses  of  the  town,  and  to  Nxwi^m-,  &c. 
all  the  uses  appropriate  to  sach  a  space,  intervening  Taylor's  £k*ftt 
between  a  navigable  river  and  a  town  situated  on 
its  banks,  and  that  this  dedication,  at  first  to  be  im- 
plied from  the  location  of  the  town,  and  the  exhibi- 
tion upon  the  plat  of  a  narrow  open  space  between 
it  and  the  river,  without  any  mark  or  word  indicating 
an  intention  of  appropriating  it,  or  any  part  of  it,  to 
private  use,  was  afterwards  expressly  made  by 
words,  "a  common,*'  and  "the  Esplanade  to  remain 
a  common  forever,''  written  on  the  different  parts  of 
this  open  space  in  the  plat  made  by  John  Roberts,  in 
August,  1795,  under  which  sales  were  made  in  Sep- 
tember of  the  same  year.  The  city,  therefore,  claims, 
that  although  the  title  to  said  slip  remained  in  James 
Taylor,  of  Virginia,  the  beneficial  interest  and  use 
ibr  all  purposes  to  which,  in  its  relative  position  to 
the  town  and  the  river,  it  was  as  public  ground  ap- 
propriated, were,  by  the  sale  and  purchase  of  lots,  in 
making  which,  they  deny  that  there  was  any  reser- 
vation which  could  affect  the  purchasers,  irrevocably 
vested  in  those  who,  from  time  to  time  puYchased 
lots  or  became  inhabitants,  and  in  the  local  and  gen- 
eral public.  She  maintains  that  the  legislature  could 
not  take  away  these  rights  from  the  town  and  its 
citizens;  that  the  act  of  December  1705  was  not  in- 
tended and  should  not  be  construed  to  have  this  ef- 
fect, and  that  if  it  did  not  vest  in  the  trustees  there- 
in named  the  legal  title  to  the  slip  between  the  lots 
and  the  river,  neither  did  it,  by  the  reservation  ex- 
pressed in  the  seventh  section,  enlarge  or  add  to  the 
existing  rights  of  James  Taylor,  nor  diminish  or  de- 
tract from  those  of  the  town  and  its  citizens;  that 
in  the  two  oases  in  which  this  court  decided  against 
the  application,  and  the  right  of  the  town  and  city 
of  Newport,  the  only  question  really  presented  for 
decision,  and  really  decided  by  the  court,  was  wheth- 
er the  applicant  had  such  title  or  interest  in  the  Es- 
planade, as  entitled  her,  under  the  laws  of  this  state, 
to  be  the  grantee  of  a  ferry  across  the  Ohio.    And 
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Newport,  &c.    that  her  beneficial  and  equitable  rights  not  having 
Tatlor'8  Ex'rb  been  involved  in  the  contest  for  the  grant  of  a  ferry, 
were  not  the   subject  of  decision  in  those,  and  can- 
not be  precluded  by  anything  which  the  court  may 
have  said  in  relation  to  them. 

Upon  these  grounds,  she  claims  that  in  whomso- 
ever the  legal  title  to  the  Esplanade,  and  the  legal 
right  to  the  ferry,  may  have  been,  the  equitable  and 
beneficial  interest,  not  only  in  the  Esplanade  hot  ia 
the  ferry  right,  which  was  incident  to  it,  belonged  to 
the  town  and  afterwards  to  the  city  of  Newport. 
She  therefore  asks  for  an  account  of  the  profits,  as 
having  been  received  in  trust,  and  for  the  benefit  of 
Newport.  And  also  for  a  conveyance  of  the  Espla- 
nade, &c.,  upon  the  same  grounds,  and  upon  the  addi- 
tional allegations  and  facts,  that  from  a  very  short 
period  after  the  organization  of  the  town  under  the 
act  of  1795,  it  has  claimed  and  exercised  undispated 
jurisdiction  over  the  esplanade,  by  extending,  and  at 
the  cost  of  thousands  of  dollars,  improving  the  streets 
through  it  down  to  the  river;  by  protecting  the  bank 
firom  being  washed  away  along  a  great  part  of  the 
space  in  front  of  the  town;  by  building  and  using  for 
some  years  a  market-house  upon  it;  by  the  chaige 
and  collection  of  wharfage  at  diflferent  periods  and 
at  present,  upon  boats  landing  at  the  town:  by  the 
general  and  common  use  by  the  citizens  and  others, 
of  the  entire  front  on  the  river,  without  let  or  dis- 
turbance, and  at^  their  pleasure,  for  landing  boats, 
for  loading  and  unloading  them,  for  piling  and  haul- 
ing away  rock  and  lumber,  and  other  things,  they 
claim  that  the  entire  Esplanade,  except  so  far  as  it  i 
has  been  used  under  the  ferry  right  of  Taylor,  which 
use  has  for  many  years  been  almost  exclusively  con- 
fined to  the  landing  at  the  foot  of  York  street,  has 
been  in  the  exclusive  possession  and  use  of  the  town 
and  the  city,  its  inhabitants  and  the  public,  as  the 
public  ground  of  the  town  or  city;  that  especially  the 
landings  and  wharves  at  the  foot  of  the  several  cross 
streets,  improved  under  the  authority  and  principal- 
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ly  at  the  expense  of  the  town  or  the  city,  are  public  Newfort,  &o. 
property,  rightfully  under  the  juriediption  and  control  Tatlor'b  Ex'u 
of  the  city,  except  so  far  as  necessarily  used  for  the 
purposes  of  the  ferry;  that  the  city,  therefore,  has  the 
right  to  collect  and  receive  wharfage  for  its  own  use, 
from  boats  and  vessels  landing  at  any  part  of  the 
Esplanade,  and  especially  from  such  as  come  to  the 
improved  landings  and  wharves ;  and  that  she  bad  a 
right  to  make  the  lease  of  the  wharf  or  landing  at 
the  foot  of  Monmouth  street,  to- the  owners  of  the 
steamer  Commodore,  who,  as  she  avers,  had  a  right, 
under  the  authority  of  Congress  and  of  the  license 
obtained  by  them,  to  use  the  same  in  carrying  on  the 
trade  and  navigation  between  the  states  of  Ohio  and 
Kentucky,  and  for  the  purpose  of  freely  receiving  ^ 
and  disembarking  persons  and  property  in  the  course 
of  that  trade  upon  and  across  the  Ohio,  the  free  nav- 
igation of  which  is  secured  by  inviolable  guarantees 
to  all  the  citizens  of  the  United  States.  The  same 
right  of  navigating  the  river  for  the  purpose  of  car- 
rying on  trade  and  commerce,  between  the  two  states 
upon  its  opposite  banks,  and  of  using  the  wharf  or 
landing  at  Monmouth  street,  under  the  lease  from  the 
city  of  Newport,  is  asserted  by  the  owners  and  man- 
agers of  the  Commodore. 

This  is  the  substance  of  the  allegations  and  claims 
of  the  defendants,  as  presented  in  their  answers  to 
the  bill.  It  appears,  however,  that  after  the  injunc- 
tion was  issued  and  served^  some  change  was  made 
in  the  ownership  of  the  Commodore,  and  under  a 
ferry  license  obtained  from  the  city  authorities  of 
Cincinnati,  she  was  continued,  or  was  again  engaged 
in  the  business  of  transporting  passengers  and  pro- 
perty across  the  river  from  Cincinnati  to  the  landing 
at  Monmouth  street,  in  Newport,  and  was  to  some, 
but  a  more  limited  extent,  engaged  in  trant*porting 
them  from  Newport  to  Cincinnati.  Upon  this  being 
made  to  appear,  a  rule  was  made  against  the  parties 
engaged,  to  show  cause  why  they  should  not  be 
attached  for  a  contempt.    No  final  disposition  was 
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Newport,  &0.  niade  of  this  rule.  But  ufKm  the  hearing,  the  »- 
TATLOR'aEx*R8  juiiction  was  perpetuated  against  the  Commodore 
and  the  defendants,  prohibiting  them.,  and  all  peisoos 
claiming  under  them,  from  receiving  at  any  part  of 
the  shore  in  front  of  Newport,  passengers  or  proper- 
ty to  be  transported  across  the  Ohio  to  the  opposite 
shore,  and  also  prohibiting  them  from  landing  in 
front  of  Newport,  persons  or  properly  transported 
from  the  opposite  side,  and  the  entire  privilege  of 
ferrying  across  the  river  from  both  sides,  was  adjadg- 
ed  to  be  in  the  plaintiffs  alone ;  the  claim  on  the  oae 
side  for  an  account  of  wharfage  received,  and  on  the 
other  for  an  account  of  the  jH'ofits  of  the  ferry,  were 
disallowed — as  was  also  the  prayer  €>f  the  city  for 
a  conveyance  of  the  ferry  right  to  her.  Bnt  the 
master  was  directed  to  ascertain  the  amount  of  fe^ 
riages  received  for  the  transportation  of  penaoQB  and 
passengers  across  the  river  by  the  Commodore,  and 
other  matters  pertaining  to  the  claim  on  that  acooast 
and  the  Esplanade.  This  last  branch  of  the  decree 
being  interlocutory,  the  proceeding  which  it  directs 
is  not  before  this  court  for  revision,  though  its  pro- 
priety would  be  effected  by  a  denial  of  the  right 
which  it  was  intended  to  effectuate.  The  defendant! 
have  appealed  from  so  much  of  the  decree  as  per- 
petuates the  iivjunction  and  defines  its  extent,  and 
as  to  so  much  as  denies  and  dismisses  the  chum  of 
the  city  of  Newport  to  a  eoaveyance  of  the  ferry, 
and  for  an  account  of  the  profits  of  the  ferry.  Aid 
the  executor  of  Taylor  has  taken  a  cross  appeal 
from  so  much  as  denies  and  dismisses  his  claim  to 
aa  account. of  wharfage  received  by  the  city. 

It  will  be  seen  from  the  detailed  statement  which 
has  b^en  made  of  the  pleadings  in  this  case,  and 
from  the  decree  which  has  been  appealed  from,  that 
numerous  as  the  subordinate  questions  of  fact  and 
law  may  seem  to  be,  they  may  be  reduced  to  three 
principal  enquiries,  relating,  first,  to  the  nature  and 
extent  under  the  laws  of  Kentucky  of  the  (trrj 
privilegCi  which  has  been  so  long  exercised  osder 
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the  grants  to  the  Taylors;  second,  to  the  nature  and    Newpo»t,>o. 
extent  of  the  privilege  belonging  to  the  Commodore   Tatloh's  Bz'bs 
and  her  owners  in  virtue  of  the  license  relied  on,  and  """"^ 
and  to  the  effi.cacy  of  the  license  to  authorize  a  sub- 
stantial interference  with  the  ferry  privilege,  as  held 
under  the  laws  of  Kentucky;  and  third,  to  the  condi- 
tion in  law  or  equity  of  the  Esplanade  and   entire 
space  between  the  Ohio  river  and  the  lots  in  New- 
port, as  being  public  or  private  property,  and  the  in- 
cidental rights,  public  or  private,  which   pertain  to 
the  legal  or  equitable  property  in  the  Esplanade,  or  ^ 

space  referred  to.  And  under  this  last  enquiry,  will 
come  the  question  as  to  the  claim  of  the  city  to  the 
ferry  right  and  its  profits,  and  as  to  her  right  to  the 
wharves  on  the  river  front,  and  to  wharfage,  and  to 
other  uses  of  a  public  nature,  in  the  space  between 
the  lots  and  the  river. 

Before  entering  upon  these  enquiries,  ft  is  proper  \J^^  ^^J *  ®^ 
to  notice  two  preliminary  objections  made  to  the  and  its  privilege 
decree,  which  are,  that  a  court  of  equity  does  not,  Jassengere^^for 

and  should  not  take  jurisdiction  of  this  right  assert-  *?l*»  ".  *  ^J?«>" 

-         _     ,  ,.    ^  ,     ,        ,      ,  .,1  1     ,         .-    ,       cliiae  m  which 

ed  and  the  relief  sought  by  the  bill,  and  that  if  the  the    chancellor 

court  may  take  jurisdiction,  there  is  a  want  of  parties  ^Sool^TOwee 

capable  of  sustaining  the  bill,  and  of  claiming  and  8ion»Dotonljb7 

receiving  the  relief  prayed  for.     Upon  the   first  of  5rw8  "for  tiie 

these  objections,  it  is  admitted  that  the  ferry  right  or  ^^^'^^  ^  Hi 

privilege  is  not  only  a  legal  but  a  statutory  right,  ed  di8torbao(?e; 

protected  by  statutory  penalties.     But  the  enforce-  H^fhw^be^n 

ment  of  these  penalties  is  not  the  only  remedy  by  judicially  ejtab- 

,.  ,       ,  .    ,  .         .     1.  1       mi  lished.  (9JeAii. 

which  the  right  may  be  vindicated.  The  common  j{i^.,585.) 
law  furnishes  in  addition,  the  action  on  the  case  as 
a  universal  remedy  for  the  disturbance  of  franchises, 
of  which  the  right  of  ferrying  for  toll  is  certainly 
one ;  and  it  is  difficult  to  find  a  good  reason  why  this 
right  made  appurtenant  to  an  estate  in  land,  should 
be  excluded  from  the  benefit  of  the  principle  that 
the  possession  clothed  with  the  title,  may  be  quieted 
by  the  decree  of  a  court  of  equity,  against  distur- 
bance from  adverse  claims,  or  from  the  other  princi- 
ple, which,  even  where  there  has  been  an  actual  dis- 
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Newport,  &c.    turbance  for  which  the  law  furnishes  redress  by  way 
Tatlor'b  Ex'Rg  of  damages  for  the  injurious  act,  yet  if  the  iiyury  be 
of  a  continuous  nature,  and  be  committed  under  a 
claim  which  indicates  a  continuance  or  frequent  and 
»  constant  repetition  of  it,  authorizes  the  interposition 

of  a  court  of  equity,  not  merely  to  redress  the  injury 
actually  done,  which  is  the  only  direct  operation  of 
the  legal  remedy,  but  mainly  to  afford  the  more  effi- 
cacious relief  of  preventing  the  vexation  and  harass- 
ment of  continued  disturbance,  to  be  redressed  by  a 
multiplicit}'^  of  suits,  and  of  preserving  and  protect- 
ing the  right  by  restraining  the  commission  or  repe- 
tition of  the  threatened  injury.  And  if  in  ordinary 
cases  it  be  necessary  to  put  the  right  in  litigation  at 
law,  and  to  establish  it  there  before  this  more  effec- 
tual jurisdiction  of  the  chancellor  can  be  invoked, 
such  a  requisition  would  seem  to  be  inapplicable  where 
the  right  is  already  established,  and  in  fact  origina- 
ted by  the  judicial  action  of  a  tribunal  having  exclu- 
sive jurisdiction  to  grant  the  right ;  or,  if  the  requi- 
sition be  applicable,  it  would  seem  to  have  been 
substantially  complied  with,  and  its  objects  virtually 
.attained,  by  defeating  the  repeated  attempts  to  es- 
tablish an  additional  ferry  in  opposition  to  the  rights 
claimed  under  the  grant  to  Taylor,  the  results  of 
which  attempts  have  in  effect  confirmed  that  grant, 
and  effectually  recognized  the  rights  flowing  from  it. 
The  nature  and  extent  of  those  rights  are  defined  by 
statute,  and  a  court  of  equity  is  as  competent  to 
«  ascertain,  and  more  competent  to  enfore  and  protect 

them  than  a  court  of  law. 

Other  grounds  besides  that  of  furnishing  a  more 
adequate  and  complete  remedy,  and  the  only  effec- 
tual one,  might  be  referred  to  as  sustaining  the  juris- 
diction of  the  court  of  equity  in  this  case.  But 
whatever  may  be  the  theory  on  the  subject,  the 
jurisdiction  in  similar  cases  is  now  too  well  establish- 
ed in  practice,  and  by  reason  and  precedent  to  be 
successfully  questioned.  It  is  deemed  sufficient  to 
refer  in  support  of  this  conclusion,  to  the  cases  of 
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Livingston  vs.  Van  Ingen,  9  Johnson* s  Reports ,  in  Mifhichi   Newpoit,  &o. 

at  page  585,  Kent,  chief  justice,  lays  down  the  poei-  Tatlom^sEx'm 

tion  and  uustained  it  by  numerous  authorities,  Brit- 

tish   and    American,  that   ''injunctions   are   always 

granted  to  secure  the  enjoyment  of  statute  privileges, 

of  which  the  party  is  in  the  actual  possession,  unless 

the  right  be  doubtful.^'     And  it  might  be  added,  that 

the  question  of  dedication,  and  the  conflicting  claim 

growing  out  of  it,  have  been  an  ordinary  subject  of 

chancery  jurisdiction. 

Upon  the  objection  with  respect  to  parties,  it  might      3.  An  execa- 

be  sufficient  to  say,  that  we  do  not  perceive  that  the  ^ai  dir^ect^^ to 

objection  was  made  in  the  circuit  court.     And  ac-  >«*«e  out  a  fcr- 

cording  to  the  123d  section  of  the  Code,  it  comes  too  Without  uniting 

late,  if  made  for  the  first  time  in  this   court.     But  l^\  •*/*"  ®^  *''® 

testator,    main* 

waiving  this  ground,  we  are  of  opinion  that  although  tain  a  petition  in 
the  grant  of  a  ferry  may  be  regarded  to  a  certain  ^"©ted  ^  the 
extent  as  a  personal  trust,  the  right  during  the  sub-  5"-^^"*?'  ®^ 
sistence  of  the  grant,  is  transmissible  siA  modo  with 
the  land  itself  to  which  it  is  appurtenant  by  descent, 
or  devise,  or  sale,  or  lease — the  consent  of  the  coun- 
ty court  having  jurisdiction  to  grant  the  ferry,  being 
required  in  case  of  sale  or  lease,  and  a  new  bond  or 
covenant  being  required  in  all  cases  of  a  change  of 
title,  whether  by  act  of  the  parties,  or  by  operation 
,  of  law.  These  and  other  regulations  on  the  subject, 
not  necessary  to  be  mentioned,  are  contained  in  the 
Revised  Statutes,  relating  to  ferries.  But  by  the  will  of 
James  Taylor,  to  whom  this  ferry  was  granted  in 
1807,  his  son  and  executor,  James  Taylor,  one  of  tbe 
plaintiffs,  was  authorized  to  rent  out  the  ferry,  and 
all  other  ferries  which  might  be  granted  during  his 
life,  and  to  receive  the  proceeds,  of  which  a  part  is 
specifically  appropriated,  and  the  residue  may  be 
subject  to  account;  but  there  is  no  direct  devise  of 
the  ferry  itself,  nor  of  the  Esplanade,  until  his  death. 
Such  right  therefore,  as  the  testator  had  in  the 
ferry,  either  descended  to  his  heirs  during  the  life  of 
the  exeputor,  who  as  has  been  stated,  executed  bond 
in  the  county  court,  or  it  vested  ia  the  executor  dur- 
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ing  his  life,  in  virtue  of  the  power  given  to  him  to 
rent  it  out  and  receive  the  rents,  which  necessarily 
included  the  power  of  superintending,  controlling, 
and  if  necessary,  even  of  using  it,  for  the  purpose 
of  making  the  profits  which  were  disposed  of  by  the 
will,  and  it  has  been  seen  that  he  and  his  lessee  exe- 
cuted the  proper  bond.  If  any  shadow  of  title  pas* 
sed  to  the  heirs,  of  whom  the  executor  was  one,  tiiey 
had  no  real  interest,  but  the  substantial  and  benefi- 
cial interest  during  his  life,  vested  exclusively  in  him 
as  trustee  for  the  devisees,  of  whom  he  was  also  one, 
and  if  he  had  not  the  legal  title,  he  had  the  power 
to  pass  it,  and  did  pass  it  by  his  lease  to  Air.  As 
trustee  of  an  express  trust,  he  had  a  right  to  sue 
without  uniting  his  cestui  que  trust  for  the  preserva- 
tion of  the  subject,  and  in  vindication  of  the  right 
from  which  the  profits  were  to  be  derived.  And 
although  his  interest  as  executor  was  for  life  only, 
while  the  interest  of  his  lessee  was  even  more  limi- 
ted, we  are  of  opinion  that  to  the  extent  of  these 
actually  subsisting  interests,  united  as  they  were 
with  the  possession,  they  as  the  parties  whose  rights 
and  intei-eet  were  directly  afl^ected  by  the  acts  com- 
mitted and  threatened,  to  the  injury  of  the  privilege 
which  they  claimed  and  were  enjoying,  had  the 
same  right  to  the  aid  of  the  court  of  equity  for  the 
protection  of  their  interests,  and  to  the  full  execution 
of  its  powers  as  far  as  necessary  to  that  purpose,  as 
if  they,  or  one  of  them,  had  been  possessed  of  the 
fee  simple  estate.  They  hold  the  possession,  and  are 
entitled  to  maintain  their  temporary  right,  for  the 
benefit  not  only  of  themselves,  but  of  those  also  who 
are  to  come  after  them,  in  remainder  or  reversion. 
If  it  were  conceded  that  the  loss  or  impairment  of 
the  present  right  claimed  by  the  plaintiffs,  the  one 
as  executor  and  the  other  as  lessee,  would  not  bar 
the  claim  to  the  same  right  by  those  who  may  be- 
come entitled  in  remainder,  and  that  therefore  the 
plaintiflTs  should  be  deemed  incompetent  to  litigate 
the  entire  right,  or  to  claim  or  have  a  relief  com 
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menaurate  with  auch  litigation,  th}s  concession  would    Ncwporr,  9us. 
only  limit  the   extent  of  the  relief  to  which  they  Tatloe's  Ex*m 
might  be  entitled,  and  would  not  tend  to  a  total  de- 
niai  of  all  relief. 

Aseuming  that  James  Taylor,  the  testator,  was  en- 
titled to  the  ferry  under  the  grant  of  1807,  and  by  hia 
long  possession  afterwards,  we  are  of  opinion  that 
his  will  invests  bis  executors  with  the  substantial 
rights  of  a  tenant  for  life,  and  makes  him  a  devisee 
for  life  in  trust.  He  is  therefore  to  be  regarded  in 
equity,  at  least,  as  a  tenant  of  the  free  hold,  having 
the  right  to  defend  and  maintain  in  that  character, 
and  at  least  to  the  extent  of  that  interest,  the  title  of 
which  be  holds  an  important  portion.  And  we 
may  here  say,  that  whatever  doubts  there  might  be 
as  to  the  efficacy  and  intention  of  the  deed  of  James 
Taylor,  of  Virginia,  made  in  1799,  to  convey  to 
James  Taylor,  the  testator,  any  part  of  the  land  ly- 
ings between  the  lots  in  the  town  of  Newport  and 
the  Ohio  river,  which  is  represented  in  both  of  the 
plats,  and  regarded  in  the  act  of  1795,  and  recog- 
nized in  the  opinion  of  this  court,  reported  in  6/.  /. 
Marshall,  gupra,  as  a  part  of  the  town,  there  is  no 
doubt  of  the  intention  of  the  grantor  to  convey  the 
entire  ferry  right,  present  and  future,  frorp  the  shore 
in  front  of  the  town,  and  from  all  parts  of  it.  And 
whether  this  could  or  could  not  have  been  legally 
and  effectually  done,  without  conveying  to  the 
grantee  the  title  to  the  soil  itself,  or  some  part  of  it, 
the  grantee  of  that  deed,  used  and  held  the  existing 
ferry  under  it  until  1807,  when  the  court  which  had 
jurisdiction,  contsidering  him  as  having  been  invested 
by  the  deed  with  the  ferry  right  which  had  been 
granted  to  his  father,  and  as  being  therefore  entitled 
to  the  benefit  of  the  act  of  1806,  in  confirmation  of 
previous  grants,  established  the  same  ferry  in  his 
name,  by  an  order  which  was  in  effect  a  new  grant 
)f  the  privilege  to  him  ;  and  the  same  ferry  has  been 
continually  used  by  him,  or  under  his  authority,  from 
liat  day  to  this.     The  transfer  of  the  then  existing 
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S.ThelaiTBof 
Kentucky  only 
profess  to  grant 
the  priTilege  to 
ferry  keepers,  to 
oonTey  passen- 
gers sc.  to  the 
opposite  side  of 
the  Ohio  river; 
and  the  same 
power  and  right 
IS  accorded  to 
Ohio  State,  and 
to  land  at  any 
public  landing 
or  wharf,  or  on 
private  proper- 
ty, by  leave  to 
do  so. 


ferry  privilege,  and  the  subsequent  renewal  of  the 
grant  on  th^  basis  of  that  transfer,  sanctioned  as 
they  are  by  a  possession  of  fifty  years,  cannot  now 
be  questioned.  And  the  ferry  privilege,  or  right,  aa 
it  has  been  ttsed  under  the  grants  above  mentioned, 
and  with  such  rights  as  pertain  to  it  by  law,  must  be 
regarded  as  having  been  indisputably  vested  in  the 
testator  at  his  death,  and  as  having  passed  by  ^ 
will  under  such  restriction,  already  referred  to,  as  the 
law  imposed. 

We  come,  then,  to  the  first  principal  inquiry,  what 
is  the  nature  and  eictent,  under  the  laws  of  Ken- 
tucky, of  the  privilege  conferred  by  a  grant  of  the 
ferry  right  across  the  Ohio  river,  b}'^  a  county  coort 
having  jurisdiction  to  grant  it?  And  in  answering 
this  inquiry,  we  observe  that  the  laws  of  Kentackj 
do  not  profess  either  to  grant,  or  to  secure  or  protect, 
the  right  of  ferrying  across  the  Ohio  river,  except 
from  this  to  the  opposite  shore ;  nor  do  we  find  that 
there  has  been  any  attempt,  by  statute,  to  regulate 
or  interfere  with  the  transportation  from  the  other 
side  to  this,  under  authority  derived  from  the  laws 
and  government  on  the  opposite  side.  But  the  right 
of  any  state  or  territory  to  grant,  within  its  jurisdic- 
tion, the  right  of  ferrying  across  the  Ohio,  has  been 
uniformly  recognized  and  respected,  and,  so  far  as 
we  can  discover,  never  denied.  It  will  be  recollect- 
ed, that  in  the  order  of  January,  1794,  which  granted 
to  James  Taylor,  of  Virginia,  the  first  ferry  from  the 
town  of  Newport,  he  is  authorized  to  charge  the 
same  fare  that  is  allowed  from  the  other  side.  Thifl 
implies  that  there  was,  even  then,  a  ferry  from  the 
other  side,  which,  however,  does  not  otherwise  ap- 
pear. It  seems,  however,  that  at  diflTerent  times 
since  1807,  and  while  Taylor's  ferry  was  in  opera- 
tion, there  had  been  ferries  from  the  other  side, 
which  were  carried  on  for  short  periods,  but  of  which 
none,  so  far  as  appears,  was  obstructed  in  bringinf 
passei)gers,  &c.,  &c.,  from  the  other  side. 
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The  preamble  of  the  act  of  1806,  under  which  Ihe  Ntwrow,  to. 
grant  of  1807  was  made  to  James  Taylor,  of  Camp-  Tatlor*!!  B««m^ 
bell  coonty,  recites,  "that  the  county  courts  of  several 
counties  on  the  Ohio  river  had  granted  ferries  across 
said  river  to  the  apposite  shore.  The  first  section  of 
the  act  provides  that  the  bond  to  be  given,  on  con- 
firming such  grant,  shall  express  in  its  condition,  that 
whereas  a  ferry  hath  been  established  from  the  land 

of  said ,  acrosfs  the  Ohio  river ,  to  the  opposite 

shore^^^  &c,  The  third  section  authorizes  the  several 
county  courts  aforesaid,  (that  is,  of  counties  on  the 
Ohio,)  to  establish  ferricis  across  said  river,  to  the  op^ 
posite  shore.  And  the  seventh  section  denounces  a 
penalty  against  any  person  not  authorized  by  said 
county  courts,  or  by  this  act,  who  shall  transport  pas- 
sengers  or  property  across  said  river,  lb  the  opposite 
shore.  This  act  of  1806,  provided  that  no  ferry  should 
be  established  on  the  Ohio,  within  one  mile  above  or 
below  an  established  ferry,  unless  it  be  in  a  town,  oi^ 
rendered  necessary  by  an  impassable  creek,  or  ie  op- 
posite to  some  established  Jerry  in  the  Ohio  state.  Ah 
act  of  1813  denounces  a  penalty  upon  any  citizen  of 
Kentucky  who,  without  authority  from  the  laws  of 
this  state,  or  of  the  state  or  territory  opposite  to  an  es- 
tablished ferry,  shall  transport  passengers  or  proper- 
ty across  the  Ohio  river,  from  the  opposite  shore  td 
the  Kentucky  shore,  within  one  mile  in  a  straight 
line,  above  or  below  an  established  ferry,  for  any  re- 
ward, or  promise  thereof.  The  act  of  1836,  which  is 
confined  in  its  operation  to  the  county  of  Jefferson, 
imposes  a  penalty  u^on  the  owners,  &c.,  of  ferries  es- 
tablished from  the  opposite  side  of  the  Ohio,  and  not 
having  the  grant  of  a  ferry  from  the  Kentucky  side, 
for  transporting,  without  arrangement  with  the  own- 
er of  the  ferry  on  this  side,  and  to  its  prejudice,  any 
person,  or  thing,  with  or  without  charge,  from  the 
Kentucky  shore  to  the  opposite  side  of  the  river.  And 
the  Revised  Statutes,  Title ,  Ferries,  section  14,  page  360, 
adopted  in  1852,  denounces  a  penalty  against  any 
one  who  shall,  for  reward,  transport  any  person,  or 
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Sbwtqkt,  Ac.  thing,  across  a  water-course,  from  or  to  a  point  with- 
Tatlqe's  Ex'Eg  in  one  mile  of  an  established  ferry,  unless  it  be  the  own- 
",  er  of  an  established  ferry  on  the,  other  side  of  the  Ohio 
or  Mississippi  river,  so  transporting  to  such  point  on 
this  side ;  and  also  against  any  owner  (his  lessee  or 
servant,)  of  a  ferry  on  the  other  side  of  either  of 
those  rivers,  who  shall  so  transport  from  this  side 
without  reward. 

These  statutes,  and  among  them  the  Revised  Stat- 
utes, which,  as  we  suppose,  contains  the  present  law 
upon  the  entire  subject,  sustain  fully  the  proposition 
first  laid  down  in  this  part  of  the  case,  and  estab- 
lish the  fact  that  Kentucky  has  never  claimed  the 
exclusive  right  of  ferriage  across  the  Ohio  river  ex- 
cept from  this  shore,  and  while  she  has  interdicted 
the  establishment  of  ferries  from  this  side,  within  a 
certain  distance  of  an  established  ferry  on  this  side, 
she  has  constantly  recognized  the  right  of  the  au- 
thorities on  the  other  side,  to  establish  ferries  from 
that  side,  without  regard  to  the  interdict.  The  Re- 
vised Statutes  prohibits  the  transportation  for  reward 
across  the  river  to  cr  from  either  shore,  within  one 
mile  of  an  established  ferry  on  this  side,  unless  by  a 
ferry  established  on  the  other,  which  may  transport 
to  this  side,  and  prohibits  such  transportation  (with- 
in the  interdicted  distance,)  from  this  side  without 
reward,  even  by  a  ferry  established  on  the  other  side. 
The  opposite  ferry  is  thus  prohibited  from  taking 
passengers,  &c.,  from  this  side  within  one  mile  of 
an  established  ferry,  whether  with  or  without  re- 
ward, and  all  others  are  prohibited  from  either  taking 
from  tjiis  side,  or  landing  upon  it,  at  any  point  with- 
in the  interdicted  distance,  persons  or  property  U'ans- 
ported  or  to  be  transported  for  reward  across  the 
river.  To  this  extent  the  state  claims  jurisdiction, 
for  the  protection  and  preservation  of  her  own  es- 
tablished ferries,  and  by  virtue  of  her  sovereignty 
over  her  own  territory,  on  which,  in  the  cases  pro- 
hibited, persons  and  property  must  be  landed  from, 
or  received  for  transportation  across  the  river.     The 
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exclusive  privilege  granted  to  ferries  established  un-  N«wpo»t,&«. 
der  the  authority  of  this  state,  does  not  exceed  the  TmTLoit's  Ez'm 
right  thus  claimed  by  the  state,  but  is  more  restricted 
since  it  is  subject  to  diminution  by  the  establishment 
of  ferries  within  the  distance  of  one  mile  and  a  half 
on  the  Ohio  river,  in  a  town  or  ciiy,  or  if  an  impassa* 
bie  stream  intervenes^  The  right  thus  claimed  by 
the  state  over  its  own  territory  oti  the  river,  and  for 
the  protection  «nd  benefit  of  its  own  grantees  of  the 
ferry  privilege,  it  has  not  at  any  time  denied  to  the 
states  on  the  other  side.  Nor  do  we  perceive  that 
in  any  of  the  statutes  which  have  been  passed  for 
the  general  regulation  of  ferries,  and  of  the  ferry 
right,  she  has  overstepped  the  limits  of  that  concur^ 
rent  Jurisdiction  over  the  Ohio,  which,  by  the  11th 
section  of  the  compact  with  Virginia,  is  conceded  to  , 

be  in  the  states  which  possess  the  opposite  shore  of 
that  river.  Some  comment  was  made  by  this  court 
upon  the  effect  of  this  concurrence  of  jurisdiction,  in 
the  case  of  Arnold^  ^.  vs,'ShieldSy  5  Dana,  22,  which 
arose  under  the  act  of  18^)6,  above  noticed.  It  was 
then  said  that  this  concurrence  ol  jurisdiction  gave 
or  implied  equal  power  over  the  common  river,  in 
the  states  on  the  opposite  sido,  and  that  neither  of 
the  states  referred  to,  could,  consistently  with  the 
compact,  exercise  any  authority  over  it,  which  would 
deciitroy,  impair,  or  obstruct  the  concurrent  rights  of 
the  other.  If  this  be  the  true  exposition  of  this  prO' 
vii4on  of  the  compact,  and  it  is  certainly  not  too  re^ 
stricted,  it  has  not  been  violated  by  the  ferry  laws  of 
Kentucky,  which  concedes  to  the  states  on  the  oppo* 
site  shore  of  the  Ohio,  the  same  rights  on  this  sub- 
ject which  she  exercises  herself.  As  they  make  no 
discrimination  in  favor  of  the  citizens  of  Kentucky^ 
when  not  acting  under  authority  derived  from  her, 
over  those  of  other  states  acting  without  the  sanction 
of  public  authority,  derived  from  them,  the  inhibi* 
tions  and   penalties  of  these  laws,  must  be  regarded  .    • 

as  the  exercise,  in  good  faith,  of  the  undoubted  right 
and  duty  of  the  states,  as  well  on  this  as  on  the  other 
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MiwroOT,  Ac.  side  of  the  river  flowing  between  them,  to  provide 
Tati^r's  Ex'as  for  and  secure  for  common  U£ie,  upon  their  respective 
sides,  suitable  means  for  the  safe  smd  speedy  passage 
of  persons  and  property  across  the  river  to  the  oppo- 
site shore.  And  if  it  be  conoeded  that  this  common 
right  and  duty  of  the  states  on  each  side,  gives  no 
right  to  land  the  vessel  used  for  transportation  from 
the  oQ«  side,  upon  the  private  property  of  individu- 
als OA  the  other,  without  their  consent,  it  must  also 
be  conceded  that  the  authorized  vessel  used  for 
transportation  &om  either  side,  may  use  for  landing 
on  the  other,  its  fright,  or  persons,  or  things,  either 
private  property  with  the  consent  of  the  owner,  or 
the  public  highways  coming  to, the  water's  edge, or, 
subject  to  suitable  charges,  and  at  any  rate  by  con- 
sent, the  public  wharves  or  other  accomnuHlationB 
furnished  on  the  shore  for  embarking  and  disembark- 
iBg  persons  and  property.  These  rights,  existing  on 
the  side  of  the  river  opposite  to  that  on  which  the 
right  of  transportation  from  its  own  shore  is  granted, 
do  not  imply  nor  flow  from  any  authority  in  the  state 
which  grants  tlie  privilege  of  transportation  from  its 
own  side,  but  which  has  no  power  op  jurisdiction  on 
the  other.  They  are  the  individual  rights  of  all  per- 
sons to  pass  to  and  fro  across  the  river ;  and  what- 
ever right  may  be  supposed  to  pertain  to  the  vessel 
itself,  in  the  state  opposite  to  that  in  which  it  was 
licensed,  is  derived  not  from  the  license  nor  from  the 
authority  which  grants  it,  but  from  the  rights  of  in- 
dividuals of  which  it  is  the  instrument.  These  rights 
of  ingress  and  transit,  dependent  among  nations  ab- 
solutely sovereign,  upon  the  general  principles  of 
international  comity,  or  an  agreement,  and  ultimate- 
ly upon  the  will  of  each,  so  far  aa  its  own  territory 
is  concerned,  have,  unquestionably,  a  firmer  founda- 
tion in  the  principles  and  provisions  of  the  conetita- 
tion,  which  estfiblishes  the  union  of  the  states,  and 
secures  the  free  and  peaceful  intercourse  of  their  re- 
spective citizens.  It  is  not  inconsistent  with  these 
principles  and  provisional  nor  with  the  rights  they 


Digitized  by 


Google 


WINTER  TERM,  1855.  789 

intend  to  secare,  but  is  on  the  contrary,  emential  to    Niwpo«t,  fce. 
the  enjoyment  of  these  rights,  that  the  states  border-    Tatlok's  Ex'm 
ing  on  a  navigable  river  which  flows  between  them, 
^ould  possess  and  exercise  the  right  of  granting  and 
controlling  the  privilege  of  ferrying  from  their  re- 
spective shores,   with  such  restrictions  as  to  compe- 
tition,  as   may  be  deemed   necessary  to  secure  the 
proper   accommodations  for  travel  and   trade,  and 
with  such  regulations  as  will  secure  a  speedy  and 
comfortable  passage  across  the  river ;  and  which  is 
more   important  to  each  or  every  state,  separately     , 
considered,  with  such  regulations  and  restrictions  as 
may  be   necessary  for  the   preservation  of  the  pro- 
perty    and    rights    of   its    own     citizens,     as     to 
which   none    can    be    expected  to  judge    bo    well 
as  the  .state  herself,  and  for  which  so  long  as  she  vi- 
olates no  right  of  others,  none  can  better  provide. — 
The  public  highways  and  thoroughfares  extending  to     . 
the  rivers  are  the  best  indications  of  the  places  where  • 

transportation  across  them  fVom  either  side  is  requir- 
ed for  the  public  accommodation ;  and  if  free  ingress 
is  allowed  at  these  points  to  all  wbo,  under  the  just 
exercise  by  the  state  of  its  essential  conservative 
power,  hav^  a  right  to  enter  upon  or  depart  from 
its  territory,  there  can  be  no  complaint  of  an  excess 
of  its  own  jurisdiction,  or  of  an  invasion  of  the  rights 
of  others.  Nor  is  the  restriction  of  the  transporta- 
tion across  the  Ohio  river  to  the  Cistablisfaed  ferries 
for  one  mile  above  and  below  those  established  on 
this  side,  and  the  exclusive  privilege  within  that  dis- 
tance, secured  to  our  ferries,  for  the  transportation 
from  this  side,  an  infringement  of  the  right  to  the 
free  navigation  of  the  Ohio  rit^er,  secured  to  all  the 
citizens  of  the  United  States.  The  primary  object  of 
that  guarantee  was  to  secure  to  the  citizens  of  all 
the  states,  the  right  of  navigation  to  and  fro  along 
the  stream,  for  the  purposes  of  trade  and  intercourse, 
and  free  from  obstruction  or  impediment  by  the  laws, 
or  under  the  authority  of  any  of  the  states  along 
whose  borders  they  might  pass.     But  it  could  not 
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KiwfOET,  kc.  have  been  intended  to  deny,  and  does  not  necesn*- 
Taylor's  Ex'es  rily  or  fairly  import  a  denial  or  impairment  of  the 
territorial  rights  and  sovereignty  of  the  states  over 
their  own  soil  adjacent  to  the  river,  further,  at  an; 
rate,  than  in  particular  cases  may  be  necessary  to 
the  use  and  ei\|oyment  of  the  right  of  vavigation  it- 
self. And  if  the  right  of  crossing  the  river  from 
shore  to  shore  be  included  in  the  guarantee,  still,  as 
the  establishment  of  ferries  at  convenient  distances, 
and  the  regulation  of  them,  with  a  view  to  insaring 
a  safe  and  speedy  passage  from  bank  to  bank,  is  ab- 
solutely essential  to  the  effectual  and  beneficial  en- 
joyment of  the  right  by  all,  the  exclusion  of  unaa- 
thorized  competition,  being  a  necessary  means  of 
keeping  up  for  general  accommodation,  the  estab- 
lished ferries,  so  far  from  being  an  interference  with 
the  free  passage  across,  of  thbse  who  desire  to  pass, 
is  the  best  and  only  certain  provision  for  the  pa^tsage 
I  of  those  who   are  not  themselves  provided  with  the 

means  of  crossing.  And  we  do  not  understand  that 
persons  residing  on  the  river  are  prohibited  from 
transporting  themselves  across  it,  by  such  means  of 
their  own  as  they  are  provided  with.  The  exclusive 
ferry  privilege,  as  it  exists  under  our  laws,  having 
been  thus  minutely  considered  and  defined,  and  the 
right  of  the  state,  as  heretofore  exercised,  to  grant 
and  regulate  it,  having  been  shown  not  to  be  incon- 
sistent with  the  just  rights  of  others,  but  to  be  but 
the  exercise  of  its  duties  in  aid  of  the  rights  of  indi- 
viduals, it  only  remains  to  say,  under  this  branch  of 
the  subject,  that  while  the  laws  have,  for  the  benefit 
of  the  public,  given  to  the  owners  of  established  fe^ 
ries,  some  exclusive  privileges,  they  have  also,  for  the 
benefit  and  security  of  the  traveling  and  trading 
public,  imposed  upon  them  onerous  duties,  requiring 
them  to  furnisk  not  only  suitable  boats  for  transporta- 
tion of  persons  and  property  with  comfort  and  safe- 
ty, and  to  give  them  immediate  passage  across  the 
river,  and  at  rates  fixed  from  time  to  time  by  the 
county  court,  but  also  to  provide  suitable  aecommo- 
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dations  for  reaching  and  leaving  the  boats,  and  as  a  Niwpow,  Ac. 
measure  of  safety  found  necessary  in  the  course  of  Tatloe'«Ez*m 
events,  they   are  prohibited  from  carrying  slaves   '  ' 

across  the  river  without  the  consent  of  their  owners. 
Their  duties  in  all  of  these  particulars,  are  secured 
by  bonds,  to  be  renewed  at  short  periods,  by  liability 
to  damages,  for  injuries  caused  by  neglect  or  breach 
of  duty,  by  penalties,  amounting  in  some  cases,  to  a 
forfeiture  of  their  privileges,  and  by  a  constant  sub- 
jection to  the  supervision  and  control  of  the  court  of 
the  county  within  which  they  are  situated.  They 
are,  indeed,  agents  of  the  public,  invested  with  im- 
portant rights,  as  the  consideration  and  means  of 
performing  important  duties  with  which  they  are 
charged,  and  for  the  due  performance  of  which,  they 
are  held  to  a  strict  scrutiny  and  a  heavy  responsi- 
bility. 

We  think  it  manifest  ttom  what  has  been  said, 
and  there  are  other  considerations  tending  to  the 
same  conclusion,  that  the  privilege  of  ferrying  for 
toll,  and  especially  of  ferrying  across  the  Ohio  river, 
which  runs  between  this  and  other  states,  is  a  privi- 
lege grantable  only  by  the  public,  and  to  be  exercis- 
ed under  such  regulations  as  the  public  may  deem 
requisite  for  the  safety,  comfort,  and  convenience  of 
all  concerned ;  and  that  it  is  no  less  the  duty,  than 
the  right,  of  the  government  which  has  jurisdiction 
over  ferries,  to  exercise  it  with  a  view  to  the  at- 
tainment of  these  ends.  And  this  brings  us  to 
our  second  inquiry,  which  is,  in  substance,  whether 
the  license  of  the  Commodore,  under  the  laws  of  the 
United  States,  conferred  on  her,  or  her  owners,  the 
privilege  of  transporting  persons  and  property,  to 
and  fro,  across  the  Ohio  river,  between  Newport  and 
Cincinnati.  If  this  occupation  was  not,  as  it  most 
clearly  was,  an  exercise,  or  attempted  exercise,  of 
the  right  of  ferrying,  for  toll,  across  the  river,  it  was 
a  manifest  violation  of  the  statutes  of  Kentucky,  un- 
less the  license  be  deemed  equivalent  to  the  grant  of 
the  ferry  privilege  from  both  sides  of  the  river.     But 
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INcwMftT,  Ac.  the  Commodore  was,  in  fact,  engaged  in  the  regular 
7Afi4>i*9  Ex'itB  business  of  ferrying  from  shore  to  shore,  under  color 
of  a  license  for  carrying  on  the  coasting  trade.  And 
it  is  contended  that  the  power  of  congress  to  regu- 
late commerce  among  the  states,  includes  the  power 
to  regulate  the  navigation,  and  tlie  vessels  by  which 
that  commerce  is  carried  on  ;  that  congress,  under 
this  power,  having  many  years  ago  (in  1798)  enacted 
regulations  for  vessels  engaged  in  this  trade,  and 
provided  for  the  inspection,  enrollment  and  licensiDg 
of  such  as  were  adapted  to  it,  whereby  they  were 
authorized  to  enter  any  ports  of  the  United  States, 
and  land  at  any  public  places,  for  purposes  of  trade, 
the  subsequent  act  of  1838,  ''to  provide  for  the  bet- 
ter security  of  the  lives  of  passengers  in  vessels  pro- 
pelled by  steam,"  requiring  all  such  vessels  to  be  in- 
spected, enrolled  and  licensed  under  the  authority  of 
the  United  States,  and  prohibiting  any,  without  such 
license,  to  transport  passengers,  or  goods,  on  the 
lakes,  bays,  rivers,  and  other  navigable  waters  of 
the  United  States;  the  license  obtained  under  this 
act  gave  a  similar  right  to  the  Commodore,  and  her 
owners,  and  especially  when  engaged  in  carrying  on 
commerce  between  the  states,  to  enter  any  ports,  or 
open  and  public  places,  in  the  course  of  trade,  and 
to  receive  and  put  out  on  the  public  wharves,  and  to 
transport  on  the  Ohio  river,  to  or  from  any  port  or 
place  in  Kentucky,  to  or  from  any  port  or  place  io 
Ohio,  passengers  and  freight,  constituting  a  part  of 
the  commerce  between  those  states,  of  which  a  large 
amount  passes,  or  is  carried  on,  between  Newport 
and  Cincinnati. 

If,  by  the  operation  of  this  act,  every  steamboat 
which  receives  the  license  provided  for,  is  thereby 
authorized  to  transport  persons  and  property  across 
the  Ohio,  or  any  other  navigable  river,  from  bank  to 
bank,  or  from  state  to  state,  situated  upon  the  oppo* 
site  banks,  the  power  of  the  states  to  establish  and 
regulate  ferries,  and  to  give  them  the  protection  re- 
quired for  their  beneficial  operation,  is  in  effect  nul- 
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lified,  or  may  at  least  be  overborne  and  dinregarded  N«vf©«T,  *«. 
at  the  pleasure  of  every  owner  of  a  licenced  steam-  Tatlom's  Ez'm 
boat  who  may  chouse  to  exercise  the  privilege  offer- 
rying  in  contempt  of  that  power.  If  the  power  may 
be  thus  set  at  defiance  with  impunity,  it  is,  in  effect, 
no  power.  Its  existence  is  but  a  name — its  attempt- 
ed exercise  a  mockery,  a  delusive  promise,  without 
the  power  of  performance.  ^ 

If  it  were  conceded  that  the  commercial  power 
vested  by  the  constitution  in  the  congress  of  the  Uni- 
ted States,  might  be  legitimately  exercised  in  the 
regulation  of  ferries  transporting  persons  and  com- 
modities across  a  river  flowing  between  two  states, 
and  that  where  there  is  a  conflict  between  the  regu- 
lations enacted  by  congress,  and  those  of  the  states, 
on  the  same  subject,  the  latter  must,  under  the  man- 
date of  the  constitution,  yield  to  the  former;  still,  a 
power  of  this  character,  so  long  exercised  without 
question,  not  only  by  this  state,  but  by  every  other 
state  similarly  situated — a  power  essentially  local, 
and  in  its  immediate  operation  affecting  local  inter- 
ests only— dependent  for  its  judicious  exercise  upon 
local  knowledge — ^founded  on  the  jurisdiction  and 
power  of  the  state  over  its  own  soil,  and  ihe  persons 
and  property  of  its  inhabitants,  and  necessary  for  the 
proper  exercise  of  its  rights  and  duties  for  the  pro* 
tection  of  its  citizens  and  their  property,  as  well  as 
for  the  safety  and  convenience  of  others  passing  to 
and  from  its  territory — a  power  of  this  character, 
whose  existence,  as  a  remnant  of  sovereignty  left  in 
the  states,  Is  thus  sanctioned  by  time,  thus  approved 
by  considerations  of  fitness,  and  thus  demonstrated 
by  necessity,  is  entitled  to  too  much  respect  to  be  de- 
feated by  anything  less  than  an  unequivocal  asser- 
tion, either  express  or  by  necessary  implication,  of 
the  conflicting  power,  or  to  any  greater  extent  than 
such  conflicting  power  is  exerted  under  the  clear 
sanction  of  the  constitution. 

If  the  commercial  power  vested  in  congress  may 
be  exercised  upon  every  subject,  the  regulation  of 
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NiwpoET^  Ac.     which  may  more  or  less  remotely  affect  the  conunerce 
Tavlor'8  Ex'fts   between  or  among  the  states,  which  we  do  not  ad- 
mit,  it  would  not  follow,  and  cannot  be  admitted,  that 
the  mere  existence  of  such  a  power  granted,  if  grant- 
ed at  all,  only  for  the  general  good  of  all,  and  for  the 
,  promotion   of   harmony,   and  the   maintenance    of 

union  among  the  states,  should  have  the  effect  of  de- 
^  pnving  the  states  of  all  power  of  making  any  regu- 

lation which  may  remotely  or  incidentally  affect  that 
commerce.  And  the  conclusion  which,  as  it  seems 
to  us,  is  at  once  most  consistent  with  the  admitted 
supremacy  of  the  constitution,  and  the  constitutional 
acts  of  congress,  and  with  the  constitutional  inde- 
pendence and  sovereignty  of  the  states,  is,  that  there 
are  some  subjects  which#  although  the  regulation  of 
them  may  incidentally  affect  commerce  between  or 
among  the  states,  are  either  wholly  excluded  from 
the  commercial  power  of  congress,  or  are  open  to  the 
legislation  of  the  states  until  congress  legislates  up- 
on them,  and  so  far  as  it  does  not  so  legislate;  and 
there  may  be  different  subjects  coming  under  both 
classes.  The  proposition  that  the  power  of  congress 
extends  to  all  subjects,  the  regulation  of  which  may, 
however  remotely,  affect  commerce  among  the  states, 
and  that  the  mere  grant  of  the  power,  though,  not 
exercised,  is  a  prohibition  of  its  exercise  by  the 
states,  is  inconsistent  with  the  essential  rights  of 
self-government  and  self-preservation  which  never 
were,  and,  so  long  as  they  retain  a  vestige  of  inde- 
pendence, never  can,  be  yielded  by  the  states.  It 
may  be  admitted  that  the  states  have  not  the  power 
to  regulate  the  commerce  between  them,  and  yet  be 
true  that  they  have  other  powers,  the  exercise  of 
which  may  incidentally  affect  that  commerce ;  and 
the  constitutionality  of  such  an  exercise  of  an  ad- 
mitted power,  not  directed  to  the  regulation  of  com- 
merce, but  to  the  regulation  of  other  subjects,  or  ob- 
jects, within  the  jurisdiction  and  power  of  the  state, 
cannot  be  questioned,  apd  certainly  cannot  be  de- 
nied, unless  it  come  in  conflict  with  some  regulation 
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made  by  congress,  in   the  legitimate  exercise  of  its     Nkwfo*t,  Ieo. 
constitutional  power  to  regulate  this  commerce.  Tatlok's  Ex'm 

This,  as  we  understand  the  case  of  GMons  vs.  Og- 
den^  9  Wheaton.p,  1,  and  5  Condensed  Reports^  563,  is 
the  doctrine,  express  and  implied,  of  the  opin- 
ion of  the  supreme  court  of  the  United  States 
delivered  in  that  case,  by  the  chief  justice;  and 
with  some  differences  of  opinion  among  the  succes- 
sive judges  of  that  court  as  to.  the  extent  of  the 
power  granted  to  congress  to  regulate  commerce, 
and  as  to  the  question  whether,  and  how  far  the 
grant  is  exclusive,  the  same  doctrine  has  been 
substantially  maintained  to  the  present  time.  In 
the  first  place,  it  is  conceded  in  that  opinion  that 
the  power  of  taxation  necessarily  remaining  in  the 
states,  is  shown  by  the  restriction  upon  it  in  the  se- 
cond clause  of  the  tenth  section  of  the  constitution, 
to  have  included,  in  the  opinion  of  the  convention, 
the  power  of  laying  duties  on  imports  and  exports, 
and  tonnage  duties,  although  they  operate  upon  com- 
merce. And  again,  in  speaking  of  inspection  laws, 
which  are  also  recognized  by  the  same  clause  as  be- 
ing within  the  power  of  the  states,  and  which  are  ad- 
mitted to  have  a  remote  and  considerable  influence 
on  commerce,  though  not  derived  from  the  power  to 
regulate  it,  the  chief  justice  says  :  "They  form  a  por- 
tion of  that  immense  mass  of  legislation,  which  em- 
braces everything  within  the  territory  of  a  state,  not 
surrendered  to  the  general  government,  all  which  can 
be  most  advantageously  exercised  by  the  states  them- 
selves. Inspection  laws,  quarantine  laws,  health 
laws  of  every  description,  as  well  as  laws  for  regula- 
ting the^  internal  commerce  of  the  state,  and  those 
which  respect  turnpike  roads,  ferries,  &c.,  are  com- 
ponent parts  of  this  mass."  And  he  proceeds  to  say: 
"No  direct  general  power  over  these  objects  is  grant- 
ed to  congress,  and  consequently  they  remain  subject 
to  state  legislation.  If  the  legislative  power  of  the 
union  can  reach  them,  it  must  be  for  national  purpo- 
ses, it  must  be  where  the  power  is  expressly  giveo 
for  a  special  purpose,  or  is  clearly  incidental  to  some 
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Newpoat,  ^.     power  expressly  given."     Tbe  proposition  is  then  ad- 
Tatlor*s  Ez'rb   vanced,  that  although  the  power  to  enact  quarantine 
and  health   laws  for   the   proper  object,  be  in  the 
states,  such   laws   may  he  controlled   by  congress 
so  far  as  it  may  be  necessary  to  control  them,  for  the 
regulation  of  commerce.  And  so,  while  the  regulation 
of  pilots  is  said  to  be  within  the  power  to  regulate 
commerce,  conferred  upon  congress,  it  is  also  admit- 
ted that  the  acknowledged  power  of  a  state  to  regu- 
late its  police,  its   domestic  trade,  and  to  govern  its 
own  citizens,  may  enable  it  to  legislate  on  this  sub- 
ject to  a   considerable  extent.     And  in   a  prcvioos 
part  of  the  opinion,  a  general  principle  of  discrimin- 
ation between  the  powers  conferred   upon  the  gov- 
ernment of  the   union,  and   those  retained  by  the 
states,  is  stated  in  the  following  terms  :  "The  genins 
and  character  of  the  whole  government  seem  to  be 
that  its  action  is  to  be  applied  to  all  the  external  con- 
cerns of  the  nation,  and  to   those   internal  concerns 
which  affect  the  states  generally ;  bat  not  to  those 
which   are   completely   within    a   particular  state, 
which  do  not  affect  other  states,  and  with  which  it 
is  not  necessary  to  interfere  for  the  purpose  of  eier- 
cising  some  of  the   general   powers   of  the  govern- 
ment."    And  upon  the  question  whether  the  power 
of  congress  to  regulate  commerce  among  the  states, 
stops  at  the  jurisdictional  lines  of  the  several  states, 
he  asks  the  significant  question,  **Can  a  trading  expe- 
dition between  two  adjoining  states,  commence  and 
terminate  outside  of  each?" 

From  these  general  propositions,  which,  withont 
going  into  the  details  of  the  subject,  yet  cover  the 
whole  ground,  it  is  clearly  deducible,  that  although 
the  commercial  power  granted  to  congress  may  hare 
been  considered  as  embracing  the  entire  subject,  and 
every  part  of  the  subject,  of  commerce  between  or 
among  the  states,  there  yet  remained  in  the^tatci 
power  over  many  subjects  connected  with  that  com- 
merce, and  the  regulation  of  which,  by  the  states, 
though  it  might  incidentally,  and  in  a  greater  or  less 
degree,  affect  that  commerce,  mast  prevail  until  con- 
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gresSy  under  its  comprehensive  power,  to  be  exerlfed  N^rorr,kc, 
for  national  purposes,  should  make  a  different  regu-  Taylor*!  Ei*m 
lation  of  the  same  subject.  Without  attempting  to 
trace  these  principles  through  the  various  decisions 
of  the  supreme  court,  in  which  they  have  been  in- 
volved, it  is  deemed  sufficient  to  notice  two  only, 
viz :  that  of  Wilson  vs.  The  Blackbird  Creek  Marsh 
Company,  2  Peters,  250,  and  that  of  Coolty  vs.  The 
Board  of  Wardens  of  PhUadclphiay  12  Howard,  31 1 ,  de- 
cided in  1851.  In  the  first  of  these  cases  the  ques- 
tion was,  whether  an  act  of  the  state  of  Delaware, 
authorizing  the  con^t  *uction  of  a  dam  across  Black- 
bird creek,  was  constitutional.  The  tide  had  ebbed 
and  flawed  in  the  creek  higher  up  than  the  place 
where  the  dam  was  erected.  The  dam  stopped  a 
navigable  creek,  and  abridged  the  rights  of  those  who  ' 
had  been  accustomed  to  use  it.  But  the  court  uses 
the  following  language:  "The  value  of  the  property 
on  its  banks  must  be  improved  b}'  excluding  the  wa- 
ter from  the  marsh,  and  the  health  of  the  inhabitants 
probably  improved.  Measures  calculated  to  produce 
these  objects,  provided  they  do  not  come  in  collision 
with  the  powers  of  the  general  government,  are  un- 
doubtedly within  those  which  are  reserved  to  the 
states."  And  while  it  is  said  that  if  congress  had 
passed  any  act  in  execution  of  its  power  to  regulate 
commerce,  the  object  of  which  was  to  control  state 
legislation  over  these  small  navigable  creeks,  the 
state  law  conflicting  with  it  would  be  void,  it 
was  decided  that,  as  congress  had  passed  no  such  law, 
its  power  to  regulate  commerce  had  not  been  so  exer*- 
cised  as  to  affect  the  question  of  the  repugnancy 
of  the  law  of  Delaware  to  the  power  of  regulating 
commerce  conferred  by  the  constitution. 

In  the  other  case  referred  to,  (12  Howard,  318,)  the      4.  Tlie  power 
question  whether  the  grant  to  congress  of  the  power  reguU^^^m^ 

to  regulate  commerce,  did,  per  se,  deprive  the  states   ™crc«  between 

r     iT  .  1   .         iC    .  1     J.  J    the  Sutes,  does 

of  all  power  to  regulate  pilots,  is  expressly  discussed   not      interfere 

and  decided.     And  on  the  ground  that  it  is  not  the  JJeSutJ?  to\e*^i 

mere  existence  of  the  power  over  commerce,  but  its  »i<^te  on  qaee- 

exercise  by  congress,  which  may  be  incompatible  with  cera  lu  own^ 
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Newport,  Ac.  the  exercise  of  the  same  power  by  the  states,  which, 

Taylor's  Ex'rr  therefore,  may  legislate  in  the  absence  of  congres- 

ticular  interests  ^^^"^*  regulations,  atid  on  the  ground  that  this  power 

and  those  of  its  embraced  not  only  a  vast  number,  but  a  great  varie- 

ferries''     &c!!  ^y  ^^  subjects,  some  requiring  a  uniform  rule,  and 

where  Congress  others,  like  that  of  pilots,  demanding  a  diversity  of 
hu  not  legislat-  ,     .  ,        ,        ,  ^  . 

ed.     (12  How-  regulation,  to  meet  the   local  necessities  of  naviga- 

'       ^  tion ;  and  in  view^  of  the  legislation  of  congress  on 

the  particular  subject,  it  was  decided  by  a  majority 
of  the  court,  1st.  That  the  mere  grant  of  the  com- 
mercial power  to  congress,  did  not  deprive  the  states 
of  the  power  to  regulate  pilots;  and,  2d.  That,  al- 
though congress  had  legislated  upon  the  subject,  its 
legirilation  manifests  the  intention,  with  a  single  ex* 
ception,  not  to  regulate  this  subject,  but  to  leave  its 
regulation  to  the  several  states. 

If,  then,  it  be  true,  that  the  power  of  congress  to 

5.  The  power^  regulate  commerce  among  the  states,  may  extend  to 

njgSate  fenies!  ^^^  regulation  of  ferries   from  the  state  on  one  side^ 

Mid  ffrant  ferry  to  that  on  the  Other  side  of  an  intervening  river,  and 
pnviieges       to     ,         ,  «.     .  ,  .   i  i  i 

their  own  oi^i-  that  the  conflicting  state  laws   must  yield  to  such  an 

r"*'  navigable  ^^^''^^se  of  the  power,  it  must  be  admitted  that  the 

stream   divides  subject  is  obviously  and  peculiarly  one  of  that  cha- 

not  be  question-  racter  which  demands  such   regulation  as  will  meet 

ed;  at  least  uD-  the  local   necessities   and   convenience.     And  that 

less      Congress        ,      , 

shall    legislate  whether  tested  by  the  principle  of  the  case  referred 

XVnesSon*:''''  ^^  ^^  ^^  ^^^^^^^  ^^  ^^  ^^^^  ^^  ^^'^^  Hotoard,  or  by  the 
more  general  principles  of  the  case  of  Gibbons  vs,  Og- 
d^y  it  is  one  of  those  subjects  over  which  the  power 
of  the' states,  exercised,  as  it  has  been,  from  the  be- 
ginning, must  prevail  until  the  subject  is  regulated 
by  congress,  and  except  so  far  as  it  is  so  regulated. 
If  the  subject  of  ferries  be,  to  any  extent,  embraced 
in  the  power  granted  to  congress,  as  to  which  we  do 
not  in  this  case  deem  it  necessary  to  inquire,  it  is  cer- 
tainly one  of  those  contemplated  by  the  opinion  of 
the  court  in  the  case  of  Gibbons  vs,  Ogden,  which  can 
be  most  advantageously  regulated  by  the  states,  and 
over  which,  no  direct  power  being  conferred  by  con- 
gress, if  the  legislative  power  of  the  union  can  reach 
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them  at  all,  it  can  only  be  fc  national  purposes,  and  NiwForr,  ko. 

under  a  power  expressly  given  for  a  particular  pur-  Tayloe'b  Ez'm 

pose,  or  clearly  incidental  to  some  power  expressly  " 

given.  » 

Then  the  real  question  in  this  part  of  the  case  is,  g.  The  act  of 

whether  Congress  has,  to  any  extent,   regulated  fer-   ^®?P*®"2*  ^^^^ 

ftnd    lo3o,     or 
ries  across  the  Ohio  or  any  other  river,  from  state  to  i853,  requiring 

state,  and  how  far,  if  to  any  extent,  it  has  regulated  obteSf^lii^ena^ 

or  attempted  to  regulate  them?     The  act  of  1836,   &c.,  does  not  ap 

above  referred  to,  is  in   its  descriptive   terms  of  the   ^oats.     No^in^ 

vessels  to  which  its  requisitions  of  a  license  and  its   tention  has  been 

1  1  /r»  manifested     by 

penalty  for  navigating  without  one,  apply  sufficient-  Congress  to  as- 
ly  comprehensive  to  embrace  all  vessels  propelled  ofTewies^orSe 
by  steam.  But  the  requisition  of  the  first  section,  legislation  of 
that  the  owners  shall  make  a  new  enrollment  of  the  thatsabject. 
same,  under  the  existing  laws,  and  take  out  a  license, 
under  the  conditions  now  imposed  by  1<aw,  and  which 
shall  be  imposed  by  the  act  itself,  seem  to  imply, 
that  only  such  vessels  as  might  be  required  to  be  en- 
rolled under  previous  laws,  were  intended  to  be  em- 
braced in  the  aci.  And  on  this  ground,  and  because 
the  requisitions  of  the  previous  laws,  referred 
to,  and  especially  of  the  act  of  1793,  were  not  deem- 
ed applicable  to  ferry  boats,  making  many  trips  each 
day,  across  a  narrow  river.  Judge  Catron,  a  judge 
of  the  supreme  court,  presiding  in  the  circuit  court 
for  Kentucky,  in  an  opinion,  of  which  a  manuscript 
copy  is  before  us,  decided  that  a  steam  ferry-boat, 
used  for  ferrying  across  the  Ohio  river,  was  not  in- 
tended to  be  embraced  by  the  act,  and  that  the  pen- 
alty which  it  imposes  for  not  having  obtained  a  li- 
cense, could  not  be  enforced  against  the  owners  of 
such  boat.  It  may  be  added,  as  confirmatory  of  this 
view  of  the  act  of  1638,  that  some  of  its  own  pro- 
visions for  the  safety  of  passengers,  would  seem  to 
be  applicable  to  longer  voyagee,  and  scarcely  neces- 
sary in  reference  to  the  short  and  frequent  trips  of  a 
ferry-boat.  The  title  of  the  act  also  indicates  what 
is  notorious  in  the  historj'  of  the  times,  that  this  ac- 
tion of  Congress  embracing  steam  vessels  navigating 
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Nbwpobt,&c.  our  western  rivers,  was  especially  indaced  by  the 
TATLom*8  Ez'M  many  disasters,  involving  to  a  frightful  extent  the 
loss  of  life  pr  limb,  which  had  occurred  in  Uie  longer 
voyages  up  and  down  the  rivers,  and  it  was  to  afford 
better  security  against  such  disasters,  arising  as  they 
did,  from  the  insufficiency  of  the  boat,  or  its  engine, 
or  equipments  and  officers,  that  the  inspection,  en* 
rollment,  and  licensing  of  steam  vesseU  were  re' 
quired,  and  other  provisions  made,  for  the  same  pll^ 
pose. 

But  if  it  were  conceded  that  this  act,  so  far  as  it 
provides  for  the  safety  of  passengers,  from  the  dan- 
gers of  steam,  and  of  fire  necessary  for  its  genera- 
tion,  should  be  deemed  applicable  to  all  steamboatSi 
whether  used  for  ferrying  or  for  other  purposes,  it 
would  not  follow  that  Congress  intended  by  thia  act, 
to  assume  the  general  regulation  of  ferries,  trans- 
porting peraone  and  property  from  state  to  state,  or 
to  regulate  their  establishment  and  rights  or  daties, 
or  to  interfere  with  those  already  established  by  the 
states,  any  further  than  to  require  the  inspection,  en- 
rollment, and  license  for  which  it  provides.  To  say 
nothing  else,  the  absence  of  all  provision  for  se- 
curing the  speedy  and  regular  transportation  of  pe^ 
sons  and  property  across  any  river,  and  for  meetisg 
the  requirements  of  travel  and  trade,  in  passing  from 
one  to  the  other  side,  shows  conclusively  that  Con- 
gress did  not  intend,  in  passing  this  act,  to  assume 
the  office  of  regulating  ferries,  wh^ch  had  so  losf 
been  safely  and  beneficially  exercised  by  the  states. 
If  the  license  required  by  this  act  authorizes  the 
owners  of  the  licensed  boat  to  transport  persons  and 
property  across  a  river,  whenever  and  wherever,  and 
on  such  terms  as  they  choose,  it  authorizes  them  to 
violate  the  rights  of  individuals ;  to  invade  and  ooa* 
temn  the  jurisdiction  and  power  of  the  state,  and  to 
destroy  or  impair  the  efficacy  of  establishments  cre- 
ated and  made  suitable  to  meet  the  exigencies  of 
trade  and  intercourse  between  the  states,  withoot 
imposing  the  plainest  and  most  essential  requisitions 
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for  carrying  on  that  commerce,  under  color  of  rcga-  Newiowp,  Ac. 
lating  which,  the  authority  must  be  supposed  to  have  Tatlox'b  Ex'»8 
been  granted.  We  cannot  concede  that  any  such 
authority  was  intended  to  be  giTcn,  nm*  can  we  con- 
cede that  if  given  in  the  manner  and  under  the  cir- 
cumstances stated,  it  would  be  valid  for  the  purposes 
claimed. 

But  in  addition  to  the  considerations  just  mention-     ^  .  ^       . 

_  ,  ,  ,_  ..i.f  i_  ''  ^  iteam  fer- 

ed,  and  to  others  b^ere   noticed,  whieh  must  have  ry  boi^t  actbg 
an  important  bearing,  not  c«ly  upon  the  question  of  SStlSned^^ttnSer 

the  extent  of  the  power  conferred  on  Congress,  or  ^«  *ct  of  Con- 

.    .       .       ,  ,  ,  ^1  ^  greBsonthisBub 

remainu^in  the  states,  but  also  upon  the  construe-  jeot^iad  no  right 

tion  of  the  aots  of  Congress  in  the  execution  of  its  }?  Ii2?\2inte^ 
power,  the  act  of  1852,  entitled,  ''an  act  to  amend  an  fere  with  the 
act,  entitled,  an  act  to  provide  for  the  better  security  oTSeappifeeV, 
of  the  lives  of  passengers,  on  board  of  vessels  pro-  t«^  ^^^^^  *^* 
polled  by  6team,and  for  other  purposes,"  affords,  as 
we  think,  conclusive  confirmation,  if  confirmation 
were  necessary,  of  the  opinion  that  the  act  of  1838, 
■o  far  from  being  intended  to  regulate  ferries,  or  to 
authorize  any  interference  with  them,  under  color  of 
the  license  which  it  provides  for,  was,  probably,  not 
even  intended  to  apply  to  steamboats  engaged  in  the 
business  of  ferrying.  The  act  of  1852  embraces  in 
substance,  the  provisions  of  the  previous  act,  with 
additional  details  and  requisitions,  carried  out  with 
gteat  minuteness  and  precision,  and  enforced  by  nu- 
merous penalties.  It  commences  by  declaring  that 
no  license  or  enrollment  shall  be  granted,  under  this 
or  the  former  act,  to  any  vessel  propelled,  &c.,  utitil 
satisfactory  evidence  shall  be  .produced,  that  all  the 
provisions  of  this  act  have  been  complied  with ;  and 
for  non-compliance,  the  owners  and  vessel  are  sub- 
jected to  the  penalties  contained  in  the  second  sec- 
tion of  the  former  act.  As  the  provisions  of  this  act 
seem  to  continue  and  extend,  or  enlarge  all  the  pro- 
visions of  the  act  of  1888,  there  seems  to  be  no  part 
of  that  left  in  actual  force  and  operation.  Then  the 
42d  section  of  this  act  ol  1852,  expressly  declares 
that  it  shall  not  apply  to  steainers  used  as  ferry-boats. 

VOL.   XVI.  51 
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NKwroAT,  ko.     And  the  44th  section  expressly  repeals  all  parts  of 
Tatu>r'b  Ez'rs   Iaws  therefore  made,  which  are  suspended  by,  or  are 
inconsistent  with  this   act.     This  act,  then,  which 
covers  the  whole  subject,  referring  only  to  the  penal* 
ties  of  the  act  of  1838,  for  non-compliance  with  the 
provisions  of  the  act  of  1852,  is  considered  as  super- 
ceding and  in  e^ect  repealing  the  act  of  1838.     And 
if  it  is  not  to  have  this  technical  effect,  it  shows,  at 
least,  when  taken,  as  it  should  be,  in  connection  with 
the  previous  act,  that  it  was  not  intended  that  either 
should  apply  to  steamers  used  as  ferry-boats.     And 
the  fact  that  in  1838,  steam  ferries  were  little  used, 
may  account  for  the  failure   to   exclude  them  from 
that  act.     It  was  certainly  not  intended  by  the  last 
act,  that  any  steamer  should  be  licensed  merely  upon 
compliance    with  the  provisions    of   the   first,   for 
this  would  be   directly  inconsistent  with   the   first 
section.     And  as  the  last  act  does  not  apply  to  steam 
ferry-boats,  there  is  no  authority  for  licensing  such  a 
vessel  under  either  act.     It  would  be  very  strange, 
then,  and  as  we  think,  inadmissible,  to  suppose  that 
while  no  license  can  be   granted   to  a  steam  ferry- 
boat, under  the  laws  relating  particularly  to  vessels 
propelled  by  steam,  such  a  license  could  be  granted 
under  laws  for  regulating  the  coasting  trade,  passed 
before  steam  vessels  were  in  use,  and  which,  at  any 
rate,  make  no  particular  reference   to  them.     T^ic 
act  of  1838  requires  a  new  enrollment  of  steam  ves^ 
sels,  under  then  existing  laws,  and  a  new  license  un^ 
der  the  conditions   imposed  by  those  laws,   and  by 
that  act.     The  act  of  1852  prohibits  any  enrollment 
or  license  of  steam  vessels,  but  upon  terms  prescri- 
bed by  that  act,  which  terms  had  not  been  required 
by  any  previous  act,  and  do  not  apply  to  steam  feny- 
boats.     The   Commodore   appears  to  have  been  in- 
spected,  enrolled,   and  licensed  in  1854.     Whether 
her  owners  complied  with   the  act  of  1852,  it  is  not 
deemed   material  to   inquire.     If  they  did  not,  we 
suppose  her  license,  being  obtained  in  violation  of 
law,  is  of  no  avail.     If  they  did,  her  license  to  be 
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ifemployed  in  carrying  on  the  coasting  trade,  unrlc* 
the  laws  regulating  that  trade,  which,  so  far  as  wo 
can  discover,  never  have  been  understood  to  con  lor 
the  i^ht,  ferrying,  properly  so  called,  did  not,  in  our 
opinion,  confer  upon  k^r  or  her  owners  the  right  of 
transporting  persons  and  property,  as  a  ferry-boat, 
betMreen  Newport  and  Cincinnati,  to  the  disturbance 
of  the  ferry  established  there,  and  to  the  iiyury  of 
those  entitled  to  it. 

This  opinion  having  been  already  extended  to  an 
unusual  length,  we  shall  limit  our  third  inquiry  to  as 
brief  a  space  as  practicable.  The  facts  relating  to 
the  Esplanade  and  the  entire  space  between  the  lots 
in  the  town  of  Newport  and  the  Ohio  river,  have 
been  substantially  presented  in  our  preliminary 
statement,  and  in  the  statement  made  of  the  claims 
and  pleadings  of  the  parties.  The  location  of  the 
town,  the  plat  made  in  1701  or  1792,  presenting  an 
open  space  between  the  front  street  and  the  river, 
and  the  re-survey  and  new  plat  made  in  August, 
1795,  having  words  written  on  the  open  space,  indi- 
cating its  appropriation  to  the  public,  together  with 
the  sales  of  lots  made  under  both,  before  the  passage 
of  the  act  of  1795,  are  circumstances  which,  accord- 
ing to  the  repeated  decisions  of  this  court,  would,  in 
the  absence  of  proof  to  the  contrary,  suffice  to  es- 
tablish a  valii  dedication  of  that  space,  for  all  the 
public  uses  to  which  it  was  appropriate.  The  rea- 
sons given  by  Hubbard  Taylor,  the  agent  of  the  pro- 
prietor, for  not  laying  out  that  space  into  streets  and 
alleys,  not  having  been,  so  far  as  appears,  communi- 
cated to  the  public,  or  to  the  purchasers  of  lots,  could 
not  repel  the  presumptions  arising  on  the  face  of  the 
plat.  And  although,  before  the  second  plat  was 
made,  the  established  ferry  might  be  sufficient  to 
show  that  the  right  of  ferry  was  intended  to  be  re- 
served, there  was  nothing  on  that  plat  to  show  that 
anything  else  was  reserved.  The  claim  of  the  ferry 
right  from  ike  time  of  its  establishment,  may  have 
beeaacquiesced  in  by  the  few  persons  interested,  in 


NlWfOlT,   &o^ 

w. 
Tatlob'8  Ex'u 


8.  Apian  of  ft 
town  laid  out  np 
on  a  nangable 
riv«r,  with  a 
space  ahown  up- 
on the  plat  be- 
tween the  lota 
and  the  river ,iD> 
dicating  ite  ap- 
propriation to 
public  use;  and 
a  sale  of  loel 
under  such  a 
plat,  are  circum- 
stances which  in 
the  absence  of 
c  o  n  t  r  adictory 
evidence  wbion 
show  a  dedica- 
tion of  such 
space  to  publie 
use.  Tbouffh 
the  establish* 
ment  by  the  pro* 
prietor  of  a  fer- 
ry upon  thai 
space  would  be 
sufficient  to 
show  a  reserva- 
tion of  his  right* 
to  the  extent  of 
the  uninterrupt- 
ed and  exclusive 
use  for  that  pur- 
pose. And  after 
an  acquiescence 
in  such  claim 
for  more  than 
thirty  years,  can 
not  be  question- 
ed. (8il.Jr<ni- 
tM,  256.) 
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NiwroiT,  Ac.  consideration  of  the  advantage  of  having  a  feiry,  to 
Tatuox's  Bz'm  which  no  other  individual  but  the  original  proprietor 
"  was  entitled.     The  ferry  right   wa&,  doubtless,   the 

principal  object  of  the  reservation,  made  in  t^e  7tb 
section  of  the  act  of  1705.     And  although  there  maj 
have  been  no  precise  notion  on  any  side,  of  the  uses 
of  the  space  next  to  the  river,  declared  to  be  for  a 
eommon,  the  visible  ferry  carried  on  by  the  proprie- 
tor, must  have  apprized  all  concerned,  that  the  feny 
right  v^as  intended  to  be  reserved.    The  acquiescence 
in  the  act  thus  understood,  and  in  the  right  of  ferry- 
ing claimed  and  exercised   under  it,  is  sufficient,  not 
only  to  establish  the  presumption  of  consent  at  the 
time,  and  perhaps  of  an  original  reservation,  but  to 
establish  the  right  itself,  as  against  the  town.     And  as 
during  the  entire  period,  the  ferry  has  been  carried 
on  by  the  Taylors,  under  claim  of  title,  for  their  own 
exclusive  profit,  without  the  recognition  of  any  right 
or  interest  in  the  town,  to  the  proceeds  or  any  share  of 
them,  and,  so  far  as  appears,  without  even  a.  claim 
of  that  sort  on  the  part  of  the  town,  we  are  of  opin- 
ion, that  by  the  lapse  of  time  alone,  if  there  be  no 
other  ground,  all  claim  on  the  part  of  the  city  of 
Newport,  not  only  to  the  legal  right  to  the  existing 
ferry,  but  to  the  beneficial  interest  in  its  proceeds 
and  profits,  is  barred  and  extinguished,  if  it  ever  ex- 
isted. 
With  respect  to  the  title  and  uses  of  the  Eepla- 
9.  The  d«^-  nade  and  entire  river  front,  we  should  be  inclined  to 
Jl^^jf'J^,^^^  the  opinion,  if  it  were  not  for  the  former  decisions 
of  UadsUidout  on  the  question,  between  the  same   parties  or  their 
nsTisftbieriTor!  predecessors,  in  whose  place  they  stand,  that  the  le- 
oo^^ettefat  **^  ****®  ^^  vested  by  the  act  of  1795,  in  the  trus- 
on   Om  pobiio  tees,  for  the  general  uses  of  the  town  and  the  public, 
thetowntobsttd  except  as  to  the  ferry.     But  this  court  having  ^ven 

whtfft        Md  ^  different  construction  to  the  act,  in  the  first  contest 

ohftnra    wiuurz- 

ftgt.  between  Taylor  and  the  town  of  Newport;  and  in 

the  renewed  contest  of  1850,  the  court,  though  dif- 
ferently constituted,  having  regarded  that  constmc- 
tion  as  binding  upon  it,  we  should  not  feel  at  liberty. 
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upon  the  same  question  between  the  same  pfiu^ies^  N«w»oit,  Jm. 
to  depart  fVom  a  constraotion  thus  doubly  sanctioned,  Tatloi'bEz'm 
nor  should  We  do  so  upon  any  question  to  which  it 
was  directly  applicable,  but  upon  grounds  of  abso- 
lute certainty  and  conviction.  It  will  be  recollected, 
bowever,  that  in  the  cases  referred  to,  nothing  was 
in  contest  but  the  right  of  ferry,  and  that  which  was 
essential  to  it,  and  the  only  point  really  decided,  was, 
that  the  town  and  city  of  Newport  had  no  such  title 
or  interest  in  the  open  slip  on  the  river,  as  carried 
with  it  the  right  of  ferry,  or  authorized  the  grant  of 
a  ferry  to  her.  The  question,  whether  the  legal  title 
was  in  the  town  or  in  Taylor,  may  have  been  neces 
sarily  decided.  Bat  the  question,  what  other  rights, 
exclusive  of  the  legal  title  and  of  the  right  of  ferry, 
the  town  and  city  were  entitled  to,  either  under  the 
original  dedication,  or  under  the  declaration  made  in 
the  7th  section  of  .the  act  of  1795,  was  not  before  the 
court  for  decision,  nor  necessary  to  the  determination 
of  any  point  actually  presented.  The  court,  it  is 
true,  in  the  first  of  the  oases  referred  to,  not  only  de- 
cided that  the  title  to  the  slip  in  question,  was  not  in 
the  town  or  its  trustees,  and  consequently  remained 
in  Tayl^or,  and  that  the  right  of  ferry  from  the  town, 
was  reserved  to  Taylor  by  the  act,  and  that  the  title 
and  ferry  right  had  .passed  to  James  Taylor  of  Ken- 
tucky ;  but  also  restricted  the  rights  of  the  town  in 
the  open  slip  on  the  river,  to  a  mere  right  of  com- 
mon, which,  though  not  defined,  is  understood  to  have 
been  used  in  its  technical  sense,  and  declared  that 
the  reservation  to  Taylor  included  all  rights  not 
incompatible  with  the  right  of  common,  spoken  of  in 
the  opinion,  as  the  commonable  right  of  the  town. 
But  the  only  question  was,  whether  the  town  had 
such  right  or  interest  in  the  land,  as  was  requisite  to 
entitle  it  to  the  grant  of  a  ferry.  And  the  conclusive 
adjudication,  that  such  right  was  not  in  the  town,  but 
was  reserved  to  Taylor,  might  still  leave  in  the  town 
all  other  rights  and  uses,  not  incompatible  with  the 
reservation  of  the  right  of  ferry  in  front  of  the  town, 
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Nkwtoet,  &c.  and  which  might  still  be  properly  claimed,  under  the 
Tatlob'b  Ez'm  dedication  of  the  slip,  whether  by  the  plat  or  by 
"^^  statute,  as  a  common  for  the  town. 

It  was  decided,  in  the  case  of  Rowan* s  executor  ot. 
Portland,  8  B.  MonroCj  258,  that  the  ferry  right  which 
^in  that  case  had  been  granted  to  the  proprietor  of  the 
town,  and  was  in  nse  before  the  dedication,  though 
attached  to  a  portion  of  the  slip  which  had  been 
dedicated,  was  not  essential  to  the  public  uses  of  the 
dedication,  and  did  not  necessarily  pass,  by  implica- 
tion, as  a  part  of  it,  but  was  impliedly  reserved  to 
the  proprietor.  And  yet,  in  that  case  all  other  ap- 
propriate uses  of  the  slip,  for  the  purposes  of  the 
town  and  the  public,  and  among  them  the  right  of 
constructing  wharves  and  charging  wharfage,  were 
decided  to  have  passed  by  the  dedication.  The  right 
of  ferry  from  the  slip  .now  in  question,  or  from  any 
convenient  part  of  it,  might  have  been  reserved  to 
Taylor,  and  yet  all  other  rights  and  uses,  not  incon- 
sistent with,  nor  necessary  to  sustain  it,  might  have 
been  dedicated,  either  by  the  plat  and  sale  of  lots, 
or  by  the  statute  establishing  the  town.  In  the  ori- 
ginal plat,  the  dedication  was  not  indicated,  and 
therefore  neither  restricted  nor  enlarged,  by  any 
written  word.  The  second  plat,  and  the  statute 
founded  on  and  refen*ing  to  it,  calls  it  a  common,  or 
an  Esplanade,  to  remain  a  common  forever.  Was 
the  Esplanade  to  be  a  common  of  pasture,  a  common 
•  of  piscary,  or  a  common  of  turbary  ?  Was  the  Ee- 
planade,  one-half  of  which,  or  more,  was  the  sterile 
shore  and  bank  of  the  river,  dedicated  forever  to  this 
restricted  use  of  a  town  situated  on  the  bank  of  a 
noble  river,  and  seeking  and  expecting  the  advanta- 
ges of  that  situation  ?  And  was  not  the  word  ''com- 
mon" understood,  and  to  be  understood,  not  in  its 
technical  sense,  as  being  a  right  or  profit  which  one 
man  may  have  in  the  land  of  another,  but  in  its  pop- 
ular sense,  "as  a  piece  of  ground  left  open  for  com- 
mon and  public  use,  for  the  convenience  and  accom- 
modation of  the  inhabitants  of  the  town.    It  was 
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understood  in  this  latter  sense  by  the  supreme  court  Newfoet,  aw. 
of  the  United  States,  in  the  case  of  Cincinnati  vs.  TAYLo»»i  Ex'w 
White's  lessee,  6  Peters,  435,  and  by  this  court,  in  the 
case  before  referred  to,  of  Rowan's  executor  vs.  Port- 
land,  and  in  OUtner  vs.  Trustees  of  CarroUUm,  7  Ben. 
Monroe,  680,  and  Kennedy's  heirs  vs.  Covington,  8  Da- 
na,  61.  In  which  cases,  and  in  others  referred  to 
therein,  and  in  Foz  vs.  Town  of  Dover,  9  B.  Monroe, 
200,  and  Alves  vs.  Town  of  Henderson,  decided  at  the 
last  term,  the  doctrine  generally  applied  by  this  court  • 

to  the  question  of  dedication  in  the  establishment  of 
towns,  is  to  be  found.  Then  not  feeling  ourselves 
bound  by  the  interpretation  heretofore  given  by  this 
court  to  the  word  ^'common,"  as  used  in  the  plat, 
and  in  the  act  of  1795,  except  so  far  as  that  interpre- 
tation may  be  necessary  to  explain  or  to  sustain  the 
decision  as  to  the  ferry  right,  we  are  of  opinion  that 
the  dedication  of  the  slip  of  ground  in  question,  as  a 
common,  by  the  plat  of  1795,  and  by  the  act  estab- 
lishing the  town,  was  a  dedication  of  it  as  public 
ground,  for  the  convenience  and  accommodation  of 
the  town  and  the  public,  and  for  such  appropriate 
uses,  exclusive  of  the  ferry  right  in  Taylor,  and  not 
inconsistent  with  it,  as  are  to  be  implied  in  the 
dedication  of  a  narrow  slip  of  open  ground  between 
the  lots  and  a  navigable  river,  which  include  the 
right  of  constructing  wharves  and  charging  wharf- 
age, which  has  never  before  been  in  contest  between 
these  parties.  It  is  scarcely  necessary  to  say  that,  in 
our  opinion,  the  reservation  to  Taylor  confers  no  new 
right  not  already  existing  m  him,  either  because  it 
had  not  been  parted  with,  or  because  it  had  been  ex- 
pressly, or  tacitly,  retroceded  by  those  who  might 
have  been  entitled  to  it. 

That  the  few  inhabitants  and  lot  owners  might 
have  tacitly  conceded  such  right  of  ferry,  (if  there 
was  any,)  as  they  may  have  been  entitled  to  under 
the  original  dedication,  if  it  is  not  to  be  implied  from 
the  act  of  1795,  which  must  have  been  understood  as 
reserving  that  right,  is  to  be^conclusively  implied  from 
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Newport,  ka.    the  general  acquiescence  in  the  reservation  of  the 
Taylor's  Ex'rs  right  by  that  act,  and  from  its  exercise  under  claim 
of  right,  and  without  dispute  or  counter  claim,  for 
more  than  thirty  years,  and  is  regarded  as  concla- 
sively  established  by  the  decisions  of  this  coart,  and 
by  its  continued  exercise  to  the  present  time.    On 
the  other  hand,  the  evidence  establishes  the  fact,  diat 
for  all  appropriate  public  purposes,  except  those  per* 
taining  to  the  ferry,  and  the  right  of  ferry,  the  sl^  in 
question,  though  Taylor  may  have  clltimed  the  legal 
title  since  1790,  has  been  used  by  the  town,  and  its 
inhabitants,  and    the   public,  withont  distorbance, 
with  scarcely  the  shadow  of  a  counter  claim,  and 
with  the  general  acquiescence  of  Taylor,  and  those 
claiming  under  him,  from  the  eariiest  history  of  the 
town.     And  this  user,  the  particlars  of  which  have 
been  before  stated,  we  consider  not  only  as  sufficient 
to  sustain  the  public  right  under  the  dedication,  bat 
as  being  in  itself  sufficient  to  establish  a  dedication. 
As  against  James  Taylor,  the  patentee,  and  his  heirs, 
it  might  be   assumed  that  the  legal  title  passed  to 
James  Taylor,  his  son,  if  not  by  the  deed  of  1709,  by 
long  user  and  claim  of  the  ferry  right  as  transferred 
by  the  deed  of  1799,  and  at  least  to  the  extent  neces- 
sary to  sustain  that  right.     But  in  whoms  oever  it  may 
have  been,  and  to  whatever  extent' it  was  held  to  his 
use,  so  far  as  the  fbrry  right  was  concerned,  and  be 
yond  that,  to  the  uses  of  the  dedication. 
It  follows  from  these  views,  that  in  our  opinion 
under  ArUnit*  Acre  was  HO  error  in  dismissing  the  claim  of  the 
•d  States  to  m  complainants  to  an   account  of  wharfage,  and  the 
oonfen^no  right  counter  claim  of  the  city  of  Newport  to  an  account 
totpaniportoas-  ^f  ^.|jg  profits  of  the  ferry.     Nor  do  we  perceive  any 
sengen      fpom  .        ,  <.       i  ,  ^  j_ 

one  side  to  the  error  in   the  refusal  to  decree  a  conveyance  of  the 

OWo  fls  a  ferry  Esplanade,  or  any  part  of  the  slip,  to  the  city,  be- 

boat,  and  no  au-  cause  if  the  legal  title   be  in  the  complainants,  or 
thoritv  to  trans-      ,,  «     •  i  ,»«    i  j 

port  passeitters  either  of  them,  the  unqualified  conveyance  prayed 

tad^y  *^U)   Se  f^r  ^^S^^  impair  the  ferry  right,  to  which  the  city  is 

Ohio  side  of  the  not  entitled,  and  a  qualified  conveyance  is  neither 

ouVa  tUoense  called  for,  nor  necessary  to  the  enjoyment  of  her 
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rights;  and  because,  more  especially,  if  James  Tay-  N«wroET,f&o. 
lor,  the  testator,  had  the  legal  title  to  any  extent,  or  Tatloe'b  Ez'm 
farther  than  was  necessary  to  sustain  the  ferry  right,  from  the  author- 
the  parties  by  whom  it  could  be  conveyed  are  not  be-  ities  of  Ken- 
fore  the  court.  And  to  this  extent  the  judgment  is  ^^  ^* 
affirmed  on  the  original  and  cross  appeal.  But  the 
judgment  is  erroneous  in  the  extent  to  which  it  per- 
petuates the  ii\jnnction,  and  to  which  it  restrains  the 
Commodore,  and  the  defendants,  in  landing  upon  the 
slip  in  question,  persons  and  property  transported 
from  the  Ohio  shore ;  and  in  adjudging,  as  it  seems 
to  do,  the  exclusive  right  of  ferrying,  from  both  sides 
of  the  river,  to  be  in  the  plaintiffs  alone.  The  trans- 
portation, as  carried  on,  was  illegal,  and  properly  in-, 
joined,  and  the  ii\j unction  should  have  been  perpetu- 
ated against  future  transportation  of  alike  kind,  eith- 
er under  color  of  any  license  obtained,  or  to  be  ob- 
tained, from  the  authorities  of  the  United  States,  un- 
der the  existing  laws,  or  without  such  license,  unless 
authorized  to  transport  from  the  Ohio  shore,  from  a 
ferry  established  on  that  side  under  the  laws  of  that 
state,  and  they  might  have  been  restrained  or  pro- 
hibited, under  all  or  any  circumstances,  from  trans- 
porting persons  or  property  from  this  to  the  other 
side,  within  the  interdicted  distance  above  or  below 
an  established  ferry  on  this  side,  unless  authorized 
under  the  laws  of  this  state  to  do  so ;  and  the  exclu- 
sive right  of  ferrying  from  the  Kentucky  side,  should 
have  been  declared  to  be  in  the  plaintiffs. 

Wherefore,  the  judgment  perpetuating  said  in- 
junction, and  a(\judging  the  exclusive  right  of  ferry- 
ing from  both  sides  of  the  river  to  be  in  the  plaintiffs, 
is  reversed,  and  the  cause  as  to  that  is  remanded, 
with  directions  to  perpetuate  the  injuction  to  the  ex- 
tent just  indicated,  and  to  a(\judge  the  right  as  above 
directed. 
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AGENT. 

See  Prine^al  mnd  Agent, 
APPEALS  IN  CRIMINAL  CASES. 

See  AppeaU. 
APPEALS  TO  COURT  OF  APPEALS. 

See  Appeals.    See  Practice  in  drcuU  Court, 
APPEALS. 

1.  When  an  appeal  or  writ  of  error  is  dismisaed,  whether  by  the  party  proaecuting  il 
or  bT  the  court,  the  whole  case  ia  oat  of  coart,  and  no  decision  can  be  had  upon 
the  cross  errors  of  the  appellee  or  defendant  in  error.  (3  StatuU  Law,  35.) 
Query:  What  wauld  be  the  ^ect  af  dimmatrng  am  appeal  tfitr  a  erom  appeal 
Cravfford*$  admW  ve,  BaAfard,  3. 
3.  No  appeal  ia  authorised  in  controTcrsies  between  the  Henderson  and  NashTiile 
Railroad  company  and  indlTiduals,  unless  the  appeal  be  prayed  at  the  time  of 
rendering  the  judgment,  and  an  appeal  bond' entered  into  within  the  time  al- 
lowed by  the  court  for  that  purpose,  (ilctee/ 1850-1,^^381.)  Hftiifrson 
and  NaakvUU  R.  R.  Co.  w.  Dichroon,  301. 

3.  Appeals  from  judgments  of  the  circuit  court  in  cases  of  misdemeanors,  must  bo 

Uken  at  the  term  at  which  the  judgment  is  rendered.  (Grwi.  Code,  uc,  343.) 
Cbm*tA  «0.  Adame,  339. 

4.  The  record  must  be  filed  in  the  clerk's  office  of  the  court  of  appeals,  within  sixty 

daya  after  the  judgment    No  summons  is  necessary.    Ciminenweaftfc  ea.  Admma, 
339. 
See  VradtMe  in  OSreut^  Coart, 
APPOINTMENTS. 

See  EH/etiwnM, 
ASSIGNOR  AND  ASSIGNEE. 

1.  If  the  assignor  be  party  to  the  suit,  in  fsTor  of  the  assignee  against  the  obligor, 

be  is  bound  by  the  decision,  and  cannot  controTcrt  it  in  a  suit  by  the  assignee 
against  him,  to  recoTer  the  amount  paid  for  the  assignment.  fOwl  vs  TkrA- 
hdd,  344. 

2.  Any  holder  of  a  bill  with  Indorsement  in  blank,  who  recelTCs  it  in  good  faltK  for 

a  Taluable  consideration,  is  authorised  to  receiTO  the  amount,  though  it  may 
hare  been  lost,  stolen,  or  fraudulently  misapplied.  (Story  on  Prom,  Noteo,  148; 
Same  on  BiOo,  907;  Clotty  on  BiUo,  377.)  The  rule  caveat  emptor  does  not  ap- 
ply to  those  purohasing  auch  notes.    Carutk,  Sfc.  vs.  Thmapoont  Sfc.,  575. 

3.  A  delivery  of  a  note  indorsed  in  blank.  Tests  the  holder  with  the  right  to  receiTO 

the  money  thereon^to  negotiate  and  fill  up  the  assignment  in  general  terms. 
{Cope  «0.  JDoniel,  7  Dana,  416.)  So,  if  the  dellTcry  be  by  an  agent  of  the 
owner.  {Story  on  Prom.  Aefss,  150;  Bflyiey  on  BiOo,  133-4.)  GsrvO,  4«.  st. 
TRonvson,  4«.,  575. 
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BONDS— STATUTORY. 

Boyd  soed  out  an  attochmeot  against  Brace,  and  placed  it  in  the  hands  of  the  Sheriff. 
Bnice  tendered  to  the  sheriff  his  bolid  to  abide  and  perform  the  jodgment  of  the 
court,  with  Hanley  as  security.  The  sheriff  not  being  willing  to  take  the  sure- 
ty, Bruce  procured  Cook  to  sign  the  bond  also.  Hanley  was  released  on  asm 
ett  factum.  Held,  that  though  the  attachment  had  not  been  leried,  the  bond 
was  binding  on  Cook  as  a  eommon  law  bond.  Cook  vs.  Boyti,  557. 
CAVEAT  EMPTOR. 

See  Aooipwr  and  Aooignee, 
CITIES  AND  TOWNS. 

See  Corporationo, 
CHANCERY  PRACTICB. 
See  FrmeHee  in  Ckamoery. 
See  Fraetiee  in  Oireuii  Court. 
See  Criminal  Fraetiee. 
CODE  OF  PRACTICE. 

1.  The  93d  section  of  the  Code  of  Practice  has  no  application  to  a  ease  of  an  ■!• 
tMkmenfe,  eoed^ont  iaoae  ooonry,  where  defeadan*  it  aenred  with  prooeas,  and 
seeking  the  sale  of  lattd  in  another  oouiity»  but  anefa  proeeeding  is  goTcnied  by 
the  lOM  sectiM,  whteh  anthoriass  -  the  aetiea  to  be  brought  in  any  county 
wliera  tiie  defeiidaott resUes,  or  isserred  wlcb> prooesK    Jfimm m.  Jmek  ^ Gi.« 
179. 
9.  By  seetiea  474,  a  jodgment  creditor  harlag  aa  ezeeution  retaraed  <'no  property 
'  foand,"  may  institute  equitable  proceeding,  ia  the  court 'from  whence  the  execu* 
tion  issued,  or*  in  the  coari  of  any  county  in  wlucfa  the  daCendani  resides  or  Is 
sommokied.    Nimn  «•.  JatkifCo,^  ISl. 
Bee  Fraetiee  in  drevU  Court, 
COMMON  CARRIERS. 

1.  Steamboat  owners  ave  regarded  sad  held  te  the  respenslbilit&eB  of  coounon  car- 

riers, but  are  not  responsible  to  passengers  for  the  loss  of  tfaieir  wearia^apparel, 
aahaehihey  carry  about  tbehr  person,  and  not  drilrered  to  the  officers  of  the  boat 
aa  baggage  for  safe  keepiag.    Steamboat  Cr^otal  Paiaee  ot.  Vanderpoait  308. 

2.  By  the  common  law,  the  common  carrier  was,  in  effect,  an  insurer  against  aU 

loss,  except  loss  by  the  act  of  God,  or  the  king's  pnblia  enemies,  and  jettisoa 
was  not  justifiable,  unless  rendered  necessary  by  one  of  these  caaeea.  Subse- 
quently, an  exception  was  introduced  into  the  contract  by  carriers  on  sea,  of  the 
"dangers  or  perils  of  the  sea,"  which  denote  nataial  aooidenta  peculiar  to  that 
etouent,  which  do  not  happen  by  the  intervention  of  man,  nor  are  to  be  pre- 
reafted  by  human  pradenee*  (3  Kmt*$  Com.,  316, 317.)  The  peril  muit  appear 
toftliava  oocmered  without  faait.    Baafity  ee.  Basterd,  677. 

See  Steamboato, 
CONSTITUTIONAL  LAW. 

I.  CtogresB  has  power  ta  regokte  eommerce  with  foreign  natioas,  and  among  the 
sevefal  States^  and  widi  the  Indiaii  tribes."  (Aart,  1,  see.  &)  The  appointment 
of  piloto  i^  a>regalati0n  of  commerce,  <19  HMsord'^  Rep.,  316,)  bal  tike  States 
OMy  lei^ate  upon  the  sobjeot  where-  Congress  has  not  done  so.  Drpden  vs. 
i/SMHieRiscafm,  Wjm4 

%  Tliaaetof  GoagEO0s<»f  1793  and  1838  or  1853,  requuring  steamboats  lo  obtain 
lieense,  kc.,  ddes  not  apply  to  feery  boats.  No  intention  has  been  manifested 
by  Congress,  to  assume  the  control  of  ferries,  or  the  legislation  of  the  states  on 
that  subject.    Neuport,  4re.  «i.  TViylsr 't  Ex^ro,  799. 
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CONSTITUTIONAL  LAW— Continued. 

3.  The  power  of  Congrees  to  regnUte  oommeroe  betwees  the  states,  does  not  inter- 

fere with  the  right  of  the  staiee  to  legislate  on  questions  which  concern  its  own 
particular  interests,  and  those  of  its  dtixens,  as  in  ferries,  &c.,  where  Congress 
has  not  legislated.    (12  Howard,  318.)    Newport,  Sge.  vs.  Taylttr*9  Kr*of*,  797. 

4.  The  power  of  the  states  to  regulate  ferries,  and  grant  forry  priTi)eges  to  their 

own  citiiens,  where  a  navigable  stream  diTides  two  Sutes,  cannot  be  questioned^ 
at  least,  unless  Congress  shall  legislate  upon  the  paiticalar  question.  Newport, 
4«.  es.  Toflor'o  Ex*or9,  798. 

See  Emanapotion,    See  Steamboato, 
CONTRACTS. 

1.  Where  one  undertakes  to  perform  a  contract  of  a  specific  character,  in  services 
upon  which,  he  is  to  receive  a  fixed  compensation,  he  cannot  claim  such  fixed 
compensation  under  the  contract  until  performance,  unless  prevented  by  the 
other  party  to  the  contract,  without  cause,  in  which  event  the  party  is  entitled 
to  a  rateable  compensation,  according  to  the  terms  of  the  contract,  but  if  the 
other  party  have  just  cause  for  obstructing  performance  of  the  condition  prece- 
dent, nothing  can  be  claimed  for  the  part  performance,  but  a  reasonabie  com- 
pensation commensurate  with  the  service  rendered.    Foster  w.  Wutoon,  384. 

9.  Though  a  party  may  have  failed  to  fulfill  a  contract,  by  the  performance  of  ser- 
vice which  would  entitle  him  to  a  fixed  compensation,  if  he  has  performed  ser- 
vice for  the  benefit  of  the  other  party,  he  may  be  entitled  to  compensation  for 
the  value  of  such  services.    Potter  m.  Watoon,  386. 

3.  Contracts  are  to  be  construed  according  to  the  real  intent  and  understanding  of 

the  parties,  primarily,  by  the  words  which  they  have  used,  with  the  aid,  if  neces- 
sary, of  such  other  considerations  as  may  show  the  sense  in  which  the  party  in- 
tended to  be  understood.  Montgomery,  4«.  nt .  Fwemmn^t  Insurance  Comptmy, 
439. 

4.  Contracts  are  to  be  oonstmed  according  to  the  intention  of  the  parties  thereto. 

A  contract  to  sell  40,000  hams  to  be  paid  for  on  delivery.  The  hams  were  in- 
spected and  invoiced,  but  not  delivered  or  paid  for.  Held,  that  the  oontraot  was 
executory,  and  'property  not  changed;  and  if  insured,  protected  by  the  policy. 
(FMI«M  on  Inowranee,  1  uoZ.  21 ;  4  Mao&aehueiU  ReporU,  336.)  jEtna  Insuramee 
Compmny  w.  Jaekoon,  OwtUjf  4r  Co.,  and  Jaekoom,  Owotey  ^  Co,  m,  JBhm  Inou- 
ranee  Compmny,  267. 

5.  A  vendor  of  personal  property,  to  be  paid  for  on  delivery,  parts  not  with  the  titie 

until  payment  If  the  price  is  not  paid  in  a  reasonable  time,  he  may  resume 
his  original  ownership,  as  upon  a  rescission  of  the  contract.  (Story  en  ContrmetOf 
see.  809;  CUtty  on  Contract;  427,  and  autkorUice  tkere  dted.)  Am  Inonoanco 
Comptrvff  m,  Jaekoon,  Owelty  if  Co.,  and  Jackoon,  Owelty  if  Co*  «i.  JStnm  Insu- 
rance Company,  268. 

6.  There  must  be  an  offer  of  performance  of  a  marriage  contract,  before  any  action 

can  be  maintained  for  a  breach  of  promise  to  marry.  (FiUe  vs.  CspKn^er,  13  B. 
Monroe,  384;  Burkt  us.  Skame,  2  Bibb,  341.)    Bumkam  ee.  ComwtU,  288. 

7.  The  absence  of  any  stipulation  in  a  note  given  for  the  hire  of  a  slave,  as  to  the 

business  about  which  the  slave  is  to  be  employed,  leaves  that  fact  open  to  the 
introduction  of  parol  proof,  to  show  how  the  slave  was  to  be  emyloyed.  (J^frey 
ss.  WaUon,  1  8tmrkw*$  Rtp.,  267.)    Weotem  us.  PoOmrd,  320. 

B^o  Deeds. 

See  FracHwe  m  drtwit  Court,  6. 
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CONVEYANCES. 

See  DettdB. 
CORPORATIONS. 

1.  The  quefltioD  whether  an  incorporated  companj  hu  been  regularty  organkedt 

cannot  be  inquired  into  collaterally.  It  must  be  by  a  direct  proceeding.  (5 
lAH.,  45;  9  B.  Monroe,  7l.)     Wi^ht  m.  Shelby  R,  R.  Co.,  5. 

2.  A  subscription  for  stock  in  a  railroad  company,  is  not  invalid  by  the  failnre  of  the 

subscriber  to  pay  a  small  sum  npon  each  share,  when  subscribing;  it  was  his 
duty  to  pay  it;  iC  he  failed,  it  was  a  failure  of  duty,  and  he  cannot  take  ad▼an^ 
age  of  his  own  wrong.    Ik, 

3.  The  corporation  of  the  city  of  Louisville  is  not  responsible  for  injuries  done  to 

private  property  by  a  mob.    {PrtUher  w.  CUy  of  Lexington,  13  B.  Mfmroe,  559.) 
Ward  M.  LouimriUe,  193. 
See  RaiiroddM. 
COUNTY  COURTS. 

See  ElectionM, 
COSTS. 

See  Pfodkt  in  dreuk  Court. 
CRIMINAL  CAUSES. 

The  only  ground  upon  which  the  court  of  appeals  can  arrest  a  Judgment  in  a  crinii- 
nal  case,  is  that  the  facts  stated  in  (he  indictment  do  not  constitute  a  public  of- 
fense within  the  Jurisdiction  of  the  court  (Crtm.  Gb(2e,  sf£.  370.)  The  Criou* 
nal  Code,  giving  the  right  of  peremptory  challenge  in  criminal  cases  to  the  eon- 
monwealth,  applies  as  well  to  prosecutions  commenced  before,  as  to  those  com- 
menced after,  the  first  day  of  September,  1854.  This  is  not  an  eo:  postfodo  law. 
(3  DaUdM,  386;  12  Wheal.,  480;  3  Oraiian,  632.)  The  words  ex  pool  Jado  have 
k-elation  to  cfuites,  and  not  to  proceeding  In  criminal  cases.  WaUton  ts.  Cmmm- 
•  weaUh,  34. 
COUNTER-CLAIM. 

See  Practice  in  CireuU  Court. 
DAMAGES. 

See  Praetiee  in  CireuU  Court. 
DEEDS. 

1.  Deeds  should  be  construed  by  considering  all  the  parts  thereof,  and  me  that  they 

harmonize.    Spurrier^s  heiro  ni.  Parket,  4^.,  280. 

2.  It  is  not  proper  to  resort  to  extraneous  facts,  and  surrounding  circumstances,  ia 

the  construction  of  writings,  where  the  language  nsed  !s  susceptible  of  a  dear 
solution.    Spurrier's  heirs  M.  Parker,  4^.,  284. 

See  WHU. 
DEEDS  OF  TRUST. 

Sec  Trusts.    Femes  Covert. 
DEDICATION. 

1.  A  portion  of  the  grantees  of  the  company,  to  whom  the  grant  Was  made,  eilled 
Henderson- 8  grant)  (see  SLitteWs  Laids  of  Kentucky,  586,}  by  an  ordinance  set 
apart  a  portion  of  the  grant  for  the  town  of  Henderson,  by  a  plan  set  forth  ias 
plat,  in  which  public  grounds,  streets,  alleys  were  laid  down.  Held,  that  the 
public  grounds,  streets,  alleys,  and  the  space  between  the  lots  and  the  Ohio  were 
dedicated  to  public  use.    Altes  vs.  the  Toum  of  Henderson,  168. 

8.  It  is  not  competent  for  the  citiaens  of  a  town,  by  deed,  to  transfer  to  an  indiridoat 
the  title  to,  or  eacluaiire  use  of  the  streets,  alleys*  and  public  grounds  dedicated 
to  the  use  of  the  public    Alves  w.  the  Town  of  Htnderson,  l70. 
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3.  A  citisen  of  a  town  by  indoBing  and  holding  adversely  for  twenty  yean,  may  ao- 

quire  excluBiTe  right  to  a  portion  of  the  public  grounds  dedicated  to  public  nee* 
but  the  possession  and  use  must  be  adyerse  and  the  use  ezplusire.  Alwt  et.  the 
7>»i£m  of  Henderwn,  171. 

4.  The  dedication  of  lands  laid  out  for  a  town  by  the  proprietor  on  a  naTigable  river 

as  a  common,  confers  on  the  public  authorities  of  the  town  the  right  to  construct 
thereon  a  wharf  and  charge  wharfage.    Neteport.  ^,  «s.  Taytor's  Ex*r$,  804. 

6.  A  plan  of  a  town  laid  out  on  a  navigable  river,  with  a  space  shown  on  the  plat  be- 
tween the  lots  and  the  river,  indicating  its  appropriation  to  public  use,  and  a  sale 
of  lots  under  such  a  plat  are  circumstances,  which  in  absence  of  contradictory 
evidence  show  a  dedication  of  such  space  to  public  use.  Though  eziS' 
tence  of  an  established  ferry  upon  such  space,  would  be  sufficient  to  show  a  res- 
ervation of  the  ferry  right,  and  after  an  acquiescence  in  such  right  for  thirty 
years,  it  cannot  be  disturbed.    (8  B.  Monroe,  258.)    i&.,  803. 

See  Frandtioeo, 

See  Ferrieo, 
DESCENTS. 

See  WtOo. 

See  Deeioes. 
DETINUE. 

See  Practice  in  CircuU  Court. 
DIVORCE. 

See  Evidenoe* 
DOWER. 

1.  The  widow  of  a  husband  who  holds  a  tide  bond  to  land,  but  who  disposes  of  It 
during  the  coverture,  is  not  entitled  to  dower  in  the  land,  though  the  husband 
may  receive  a  conveyance  of  the  legal  title  after  he  has  parted  with  the  title 
bond--ho  held  the  legal  title  in  trust  for  his  assignee.  Heed  and  Wtfe  of .  Fordt 
4-c.,  117. 

9.  Where  the  husband  conveys  land  during  the  coverture,  the  widow  suing  for  dower 
is  not  entitled  to  rents,  even  from  the  .time  of  commencing  her  suit.  ( Webbef 
ts.  Burgeoey  MSS,  opinion  of  June  term,  1855;  4  B.  Monroe,  368.)  HiUvo,  OM- 
en,  554. 

3.  The  proper  criterion  of  recovery  against  the  heirs  of  a  grantor  upon  a  covenant 

of  warranty,  when  there  is  a  recovery  of  dower  '*is  that  proportion  of  one  third 
of  the  consideration  paid  for  the  land,  which  the  value  of  the  life  estate  in  the 
allotment  made,  bears  to  the  value  of  an  estate  made  therein.  HiU  es .  Ooldent 
and  HiWs  heirs  of .  Same,  554. 

4.  The  claim  of  a  grantee  against  the  heirs  of  a  grantor  upon  a  covenant  of  war- 

ranty, is  not  a  valid  defense  by  way  of  counter  claim  to  a  claim  of  dower  by  the 
widow  of  the  grantor  under  the  126th  section  of  the  Code  of  Practice.  Hiil  os. 
Golden,  and  HiWs  heirs  vs.  Same,  554. 

Bee  Fenus  Covert. 
DEVISES. 

1 .  A  devise  was  made  to  slaves  who  could  not  talce,  and  a  devise  over  to  others  in 
case  the  first  devisees  die  without  issue.  Held,  that  the  first  devisees  being  in- 
capable of  taking,  being  slaves,  that  the  devise  over  was  void,  and  that  th« 
heir-nt  law  must  take.    Ddphia  Jackson,  (of  coior,)  vs.  Collins,  821. 

8.  The  bastard  child  of  a  free  person  of  color  is  heir  to  the  mother.  Delphia  Jack'* 
won,  {of  color,)  m.  CMns,  291. 
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DEVISES— Continued. 

3.  In  oaae  tliere  be  ui  «xcctiiory  devise  to  take  effSect  «pon  liie  death  of  &  pattiealtf 
person  without  issse,  the  ulterior  devise  having  no  oonneetion  wilb,  or  depend- 
ence apon  the  previous  intereet,  but  depending  npon  a  eontSngeiicy,  -vhicfa  naj 
or  may  not  terminate  a  previous  interest  created  by  ike  will.  Held,  that  the 
ezeoutory  devise  eould  not  take  eife^  until  the  oontiageney  ocenr,  tfaovgh  tiie 
first  interest  oould  not  take  eflfeet  beeaose  of  the  inoapaoity  of  the  devisee  to 
take;  and  tiiat  the  heir*at4aw  sboold  take.    JMfkm  Jitckmt^  (•/  «»br,)  vs.  Cd- 

See  WiBfl. 
fiLECTIONS. 

Where  the  board,  whose  duty  it  is,  decides  that  nme  rchosen  cAerk  of  a  oonnty  court 
by  a  Bu^ority  of  votes,  is  ineltf^ble  and  cannot  take  the  oftee»jAd  that  It  is 
vacant,  it  is  the  duty  of  the^oounty  judge  to  appointa  clerk  to  serve  until  tiic 
succeeding  August  election.  The  former  4slerk  has  no  right  to  hold  the  ofllee. 
SiqtheM  w.  WfOtt,  547. 
EMANCIPATION. 

1.  The  10th  article  of  the  constitution  of  Kentucky,  which  took  elTectin  JnnelSiO, 
so  far  as  it  prescribed  that  laws  should  be  passed  to  prevent  the  emaodpatiim 
of  slaves  to  remain  in  the  state,  was  not  effectual  of  itself,  to  prevent  ownos 
from  emancipating  their  slaves,  until  the  legislature  passed  laws  to  thas«ffecl, 
and  a  deed  of  emancipation  executed  after  the  ooostitataon  wont  into  effect, 
before  the  passage  of  such  act  by  the  legislature,  was  valid  under  the  provis- 
ions  of  the  act  of  1798.    Ddpkia  Jaekwn  {of  coimr)  w.  GnOtiit,  218. 

3.  The  right  to  emancipate  slaves  not  being  taken  away,  by  the  present  eoBstlln- 
tion  until  legislstion  under  it,  tho  right  remsiaed  unaffected  uatil-leglalstiea 
•  took  place,  and  the  right  of  the  pecson  emandpated  to  remain  la  the  stats 
was  not  affected,  as  the  prsvious  laws  on  that  suliijeot  were  not  repealed  by  the 
oonstitotton,  but  expressly  continued  in  force.  Ihififim  Ju/ektoaa^  (fif  ceJar)  ■§. 
Comn$,  219. 

3.  The  present  eoustitntion  of  Kentucky  which  went  into  operation  in  Jene  ItM, 

did  not  by  its  own  force  operate  to  prevent  the  unconditional  eraaadpation  of 
slaves,  nor  repeal  any  existing  law  giving  that  right.  Ik^lkia  Jmkfom  {jtfnUair) 
w.  Cmn;  320. 

4.  The  will  making  no  provision  for  the  exp«ise  of  tcaaqK>rtationx>f  the  slaves  to 

Liberia,  or  requiring  that  it  shall  be  at  the  expense  of  the  colonisation  society, 
if  there  be  no  other  fund  a  portion  of  the  legacy  is  to  be  appropriated  to  that 
purpose,  in  oonsistency  with  the  will,  and  the  Hm»ad  StatMka^fmge  €44.  /sesc, 
Sfc,  et.  Qtafoes^  Executor,  369. 

B.  The  right  to  freedom  on  the  part  of  the  slaves  being  prospective,  their  hire,  until 
their  freedom  is  complete,  is  a  part  of  the  estate,  and  properiy  a  fund  for  dis- 
tribution, as  the  balance  of  the  estMe,  and  may  pioperiy,  when  they  are  devisees, 
be  applied  to  defray  the  expenses  of  transportation,  equally  for  the  benefit  of 
all;  and  the  remaining  parts  paid  to  each  adult  on  arriving  in  liberie,  or  on  thdr 
embarkation,  and  the  parts  of  the  infanta  so  secured  to  them  in  Liberia  Aat 
they  receive  it  on  arriving  at  AiU  age.    loaac,  4«.  w.  Qrmto'  JEEseovtar,  370. 

6.  The  will  contained  this  clause  :  "Each  and  every  one  of  my  slaves,  are  ta  be 
liberated,  and  pisced  In  the  hands  of  the  Kentucky  State  Colonisation  Sodety, 
for  the  purpose  of  being  colonised  to  Liberia:*'  Held  that  in  theforsceii^ 
dause  there  are  no  words  of  immediate  emandpation,  but  the  slaves  srs 
te  be  placed  in  the  hands  of  the  society  for  the  pni^se  of  bdng  colonised  to 
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(in)  Liberia.  The  liberation  and  indicated  disposition  is  for  the  single  purpose 
of  being  colonized,  and  so  connected, with  it  as  to  be  incapable  of  a  separate 
and  independent  operation,  without  violating  the  intention  of  the  testator.  Their 
colonization,  as  far  it  depends  apon  the  slaves,  is  a  condition  precedent  to  their 
emancipation.  Isaac  and  others  (of  color)  vs.  Graves*  ExsctOor,  367. 
7.  A  bequest  to  slaves,  each  of  an  equal  share  in  one  half  the  proceeds  of  the  tes- 
tator's estate,  being  illegal,  can  only  be  made  effectual  on  their  becoming  free, 
and  capable  of  taking  as  legatees,  and  none  are  entitled  to  freedom,  or  to  the 
bequest  made  to  them,  who  are  not  colonized.  Isaac,  ^,  vs,  Oraves^  Execu- 
tor, 368. 
EQUITABLE  INTERESTS. 

See  Partner  and  Partnership. 
EQUITY  OF  REDEMPTION. 

See  Executions,  1,  2. 
ESCROW. 

To  make  a  writing  valid  as  an  escrow,  it  must  be  delivered  to  a  third  person,  not  to 
one  of  the  parties  to  the  instrument.     Wight  vs,  Shelby  R.  R.  Co.,  4. 
EVIDENCE. 

1 .  Parol  evidence  is  not  admissible  to  vary  the  term  in  a  written  subscription  to  a 
railroad,  unless  there  be  fraud  or  mistake  in  its  execution.  Wight  vs.  Shelby 
Railroad  Company,  5. 
3.  The  dying  declarations  of  a  person  wounded,  is  clearly  admissible  evidence 
against  the  person  giving  the  wound,  according  to  the  English  law — ^not  changed 
by  the  laws  of  Kentucky.  (Greenleaf  on  Evidence,  186.)  WaUton  vs.  Common - 
t0e<^,  15. 

3.  But  to  render  dying  declarations  admissible,  they  must  be  made  in  extremis,  under 

a  solemn  sense  of  impending  dissolution.  In  such  a  situation  every  motive  to 
falsehood  is  supposed  to  be  silenced,  and  every  motive  to  truth  in  lively  exer- 
cise. Its  credibility  is  however  to  be  decided  by  the  jury.  The  rule  of  law  ad- 
mitting dying  declarations  to  be  given  in  evidence,  is  not  changed  by  the  con- 
stitution and  laws  of  Kentucky.    lb.,  15. 

4.  The  constitution  of  Kentucky  did  not  change  the  rules  of  evidence  which  existed 

at  its  adoption,  but  it  secures  the  right  to  the  accused  to  confront  the  witnesses 
who  may  testify  against  him,  to  prove  such  matters  as  were,  according  to  the 
settled  principles  of  law,  evidence  against  him.  (Woodside  vs.  State^  Howard*s 
Miss.  Rep.,  655;  Anthony  vs.  SiaU,  1  Miss.  Rep.,  264.)  lb.,  34. 
6.  A  bill  was  filed  to  set  up  a  lost  will,  and  the  will  partially  established.  Subse- 
quently, other  persons  claiming  to  be  heirs,  and  not  parties  to  the  first  suit,  filed 
their  bill,  contesting  the  will  so  established.  Held,  that  upon  the  trial  of  the 
second  suit,  it  was  proper  to  admit  as  evidence  the  testimony  found  in  the  re- 
cord of  all  such  witnesses  as  were  dead,  or  whose  testimony  could  not  be  had, 
but  not  admissible  to  read  from  a  bill  of  exceptions,  the  testimony  of  witnesses 
who  were  living  and  whose  testimony  could  be  procured,  or  who  might  be  ex- 
amined.    {Singleton  vs.  Singleton,  S^c,  6  B.  Monroe,  368.)    Payne,  4>c.  vs.  Price, 

6.  A  witness,  though  party  to  the  suit,  having  no  interest,  however,  in  the  questions 

in  issue,  held  competent  to  testify.    Nixon  vs.  Jack  4*  Co.,  182. 

7.  In  actions  for  breach  of  marriage  contract,  it  is  not  indispensible  that  there  be 

direct  evidence  of  an  express  promise  to  marry.    {Chitty  on  Contracts.)    It  may 
be  evidenced  by  the  unequivocal  conduct  of  the  parties,  and  by  a  general,  yet 
VOL.    XVI.  52 
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definite  and  reciprooftl  understanding  between  their  friends  and  relatione,  erxii' 
oed  and  corroborated  by  their  actions,  that  a  marriage  was  to  take  place.— 
(Wiffhtman  m.  CoaU,  15  Jtfost.  A«p.,  1;  5  Shaw  4*  Weaton,  144;  2  Dow.  ^  CUrtt 
282;  OAstty  on  CtmtraeU,  536.)    Bumham  w.  (VfitoeU,  287. 

8.  It  is  not  sufficient  that  there  shall  have  been  k  course  of  attention  on  the  part  of 

the  male  eyinoing  affection,  but  the  jury  must  be  satisfied  that  there  was  a  se- 
rious promise,  or  offer  of  marriage,  accepted  as  such.  Bufnham  m.  Comwdl, 
287. 

9.  A  jusUee  is  not  bound  to  regard  the  statement  of  a  slaye  apprehended  as  a  ran* 

away,  as  evidence,  nor  is  it  admitted  that  a  justice  is  responsible  for  an  error  of 
judgment,  in  committing  a  slave  as  a  runaway,  where  there  is  no  malidous  or 
improper  design.    Btiflttf  ut.  Cfcmwit,  200. 

10.  The  fact  that  the  hirer  of  a  slave  saw  him  in  the  performance  of  a  partiealtf 
kind  of  service,  without  objection,  tended  to  show  that  said  service  was  eontem- 
plated  at  the  dme  of  hiring.     Western  os.  PoUard,  322. 

11.  One  having  an  interest,  both  for  plaintiff  and  defendant,  but  whose  interest  pre* 
ponderates  on  one  side,  is  not  a  competent  witness  for  that  party  on  whose  skie 
his  interest  is  greatest;  nor  is  his  wife.  The  rule  is  general,  almost,  without 
exception,  that  a  vendor  is  a  competent  witness  for  his  vendee,  but  inGompetenl 
for  a  creditor  of  such  vendor,  who  levies  upon  property  to  prove  fraud  in  the 
transfer.    Smemd,  CoUard  ^  Hughn  9§.  Witfumisoii,  536. 

12.  A  plaintiff  collected  a  part  of  a  judgment  recovered  for  assault  and  battery, 
which  judgment  was  reversed,  when  the  plaintiff  gave  his  obligation  and  surety, 
to  refund  the  amount  collected,  in  case  he  should  not  recover  that  amount  on  a 
second  trial.  On  the  second  trial  the  surety  was  offered  as  a  witness,  and  ob- 
jected to;  objection  sustained.  Plaintiff  offered  other  surety,  objected  to,  sod 
olijection  sustained.  Money  deposited  to  the  extent  of  the  liability  of  surety. 
Held,  that  his  competency  was  thereby  restored.    Fit^patriek  w.  Harrk,  564. 

13.  In  criminal  cases  the  presumption  is,  that  the  accused  is  innocent,  until  he  is 
proved  guilty,  but  if  insanity  be  relied  on,  as  an  excuse  for  a  felony,  it  is  neces- 
sary, to  authorize  an  acquittal,  that  the  jury  be  satisfied  that  the  accused  was  in- 
sane, the  law  presuming  all  men  to  be  sane  until  the  contrary  is  shown.  (Lev 
lAb.,  tJoZ.  4,  42;  8  SeaU,  N.  /?.,  595;  Wharton's  Crim.  Law,  91 ;  7  Meteaifi,  500; 
1  Zabriskie'a  New  Jersey  Reports.)    Graham  es.  Com*th,  593. 

14.  The  defendant  in  a  suit  for  a  loss  by  jettison,  should,  in  his  defense,  be  alloved 
the  benefit  of  proving  the  fact  of  a  consultation  with  the  officers  of  the  vessel, 
and  of  their  opinions  then  expressed,  with  respect  to  tiie  condition  of  tiie  boat, 
and  probable  means  of  relief,  as  showing  only  that  the  jeUison  was  deliberately 
made,  and  in  view  of  the  actual  circumstances  of  the  case,  as  understood  by 
those  best  acquainted  with  them.  -These  facts  are  not  conclusive,  however,  u 
to  the  necessity  of  a  jettison.    BenOey,  4«.  ©s.  Bustard,  692. 

15.  A  pilot  is  a  competent  witness,  to  testify  in  behalf  of  the  managen  of  a  steam- 
boat, sued  for  loss  by  jettison,  alledged  to  be  unjustifiable.  BenOey,  4«.  as.  JTss- 
terd,  696. 

EXECUTIONS. 

1.  May  be  levied  on  equities  of  redemption  held  by  heirs,  issuing  upon  judgmCBl 

against  the  heirs  for  the  debts  of  the  ancestor.    Brace,  Sfc.  ns.  Shaw,  Sfc^  78. 

2.  It  is  not  necessary  tiiat  a  sheriff  selling  an  equity  of  redemption  in  land  should 

set  out  in  his  levy,  and  at  the  sale,  state  the  amount  of  the  mortgage  Uens  upon 
the  land,    ifr.,78. 
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3.  That  an  execution  did  not  call  for  interest  on  the  debt  when  the  Judgment  vat 

for  interest,  held,  not  sufficient  to  render  invalid  a  sale  of  land  under  the  ex- 
ecution, when  there  was  no  suggestion  that  there  was  ai.y  other  judgment  be- 
tween the  same  parties.    lb.  82. 

4.  A  sheriff  having  two  executions  in  behalf  of  the  same  plaintiff  against  the  same 

defendant  returned  on  each  the  sale  of  the  same  land.  Held,  that  whether  he 
in  fact  made  two  sales  or  one  only,  there  was  no  irregularity  of  which  the  defen- 
dants could  complain.  i5.,  84. 
6.  The  pendency  of  a  suit  to  foreclose  a  mortgage,  presents  no  objection  to  a  sale 
of  the  equity  of  redemption  under  execution  at  the  instance  of  another  creditor 
than  the  mortgagee,  and  for  another  debt  than  that  secured  by  the  mortgage. 
/6.,85. 
EXECUTORS. 

An  executor  is  bound  to  pay  to  distributees  a  debt  which  be  owed  the  testator,  and 
is  not  entitled  to  any  commission  for  distributing  such  fund.     Worsky^s  Ex.  w. 
Wordeiff  472. 
EXECUTORS  AND  ADMINISTRATORS. 

See  Executors, 
FEMES  COVERT. 

1.  The  separate  property  of  a  married  woman  is  liable  for  debts  which  she  may 

contract  upon  the  faith  of  that  property,  and  the  husband  cannot  interpose  any 
obstacle  to  the  collection  of  those  debts,  especially  after,  permitting  the  wife  to 
trade  with  others,  and  deal  with  the  property  as  if  she  was  unmarried.  fJiUrd 
w.  Turner,  4rc,  375. 

2.  Courts  of  equity  will  subject  the  separate  property  of  a  feme  avert  to  the  debts 

which  she  may  create;  and  the  execution  of  notes  is  sufficient  evidence  of  her 
intention  to  charge  her  separate  estate  with  the  payment  of  the  debts  for 
which  she  executes  her  notes.  (7  B.  Monrse,  293;  13  lb.  384.)  LUkrd  «•. 
Turner,  S^e.,  376. 

3.  A  separate  estate  in  a  married  woman  confers  upon  her  the  power  to  deal  with  it 

as  A  feme  aoU.  The  right  which  she  acquires  in  proper^  under  the  operation  of 
the  statute  to  protect  the  rights  of  married  women  confers  no  such  power.  (13 
0.  Monroe,  329.)  The  two  estates  are  different.  The  one  can  be  rendered  lia- 
ble for  debts  by  the  separate  act  of  the  wife;  the  other  only  in  the  way  designat- 
ed by  the  statute.    LUiard  of.  Turner,  376. 

4.  The  husband  made  a  deed  to  a  trustee  for  the  benefit  of  his  wife,  and  afterwaids 

made  bis  will,  the  provisions  of  which  were  renounced  by  the  widow.  Held, 
that  as  there  was  no  provision  in  the  deed  showing  that  the  wife  was  to  have  no 
more  of  the  estate  of  her  husband  than  as  provided  for  her  by  the  deed,  that 
she  could  renounce  the  provision  of  the  will,  and  claim,  in  additions  to  the  prop- 
erty deeded  to  her  trustee,  her  distributive  share  of  the  estate — there  being  no 
issue  of  the  marriage,  is  one  half.     Worsley'a  Ex'r$  w.  Worsley,  470. 

5.  Slaves  acquired  by  the  wife  since  the  passage  of  the  act  of  February,  1846,  are 

not  liable  for  the  debts  of  the  husband,  and  the  husband's  possession  of  them 
for  five  years  will  not  render  them  liable  for  his  debts.  Wheder,  Sge.,  w.  Jtti- 
nings,  dfc,  480. 
€.  The  act  of  1846  does  not  require  a  gifl  of  slaves  to  a  feme  covert  to  be  evidenced 
by  deed  of  record.  A  verbal  gift  is  as  effectual  as  a  deed  of  record.  Wheder, 
4rc.  V9.  Jennings,  jr^.,  481% 
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7.  As  a  general  rule  a  Jom  covert  cannot,  according  to  the  common  law,  contract  as 

a  feme  iole,  nor  as  Buch  sue  or  be  sued.  Courts  of  equity  acting  upon  tins  prin- 
ciple haye  held  that  a  feme  covert  cannot  bind  herself  personally,  nor  bind  her 
separate  estate  by  her  general  personal  engagements.  (2  Roper,  aide  pa^  235; 
10  B.  Mon.,  320.)    Burch  and  Wife  ve.  Breckinridge,  4«.,  4R6. 

8.  A  feme  covert  may  charge  her  separate  estate  whenever  she  thinks  proper  to  do  so. 

This  intention  must  be  manifest.  It  is  not  sufficient  that  she  create  debts;  there 
must  be  an  agreement  express  or  implied  to  charge  her  separate  estate.  Burck 
and  Wife  vs.  Breckinridge,  486. 

9.  The  execution  of  a  note  or  endorsement  of  a  bill  of  exchange  has  been  regarded 

as  manifesting  an  intention  by  a  feme  covert  to  charge  her  separate  estate.  (7  B. 
Mon.,  293;  13  lb.,  384.)    Burch  and  Wife  ve.  Breckbirtdge,  487. 

10.  Land,  the  separate  property  of  a  feme  covert,  cannot  be  made  liable  to  satisfy  debts 

created  by  verbal  contracts.  She  cannot  alien  by  parol,  nor  can  she  charge  it 
by  parol  contract;  (2  Atkins,  Zld;)  otherwise,  in  respect  to  her  personal  estate, 
where  the  charge  will  be  limited  by  the  intention  to  charge.  Burch  and  Wife 
vs.  Breckinridge,  487. 

11.  The  trustee  holding  the  title  to  the  separate  estate  of  the  wife  cannot  charge  the 
same  with  her  debts— her  consent  is  indispensable.  Burch  and  Wife  vs.  Breekim- 
ridge,  488. 

12.  Neither  the  act  of  1848,  that  of  1776, 1785, 1796,  or  1831,  relating  to  convey- 
ances of  land  by  femes  covert,  authorize  the  conclusion  that  a /cum  covert  uniting 
with  her  husband  in  a  conveyance  of  land  in  which  there  is  a  warranty  of  title, 
is  bound  with  or  as  the  surety  of  the  husband  in  such  warranty.  The  statutes 
only  enable  her  to  pass  her  title.     Falmouth  Bridge  Comfiany  vs,  Tihhatts,  637. 

13.  The  living  wife  of  a  surviving  partner  has  no  vested  interest  in  real  estate,  held 
as  partnerehip  stock.     Galbraith  vs.  Gedge,  ^c,  635. 

FERRIES. 

See  Franchises.    See  Ckmstitutional  Law. 
FRANCHISES. 

1.  The  right  of  holding  a  ferry,  and  its  privilege  of  conveying  passengers  for  toll,  , 

IB  a  franchise  in  which  the  chancellor  may  protect  the  person  in  possession,  not 
only  by  affording  redress  for  the  past,  but  to  restrain  its  repeated  disturbance  ; 
especially  if  the  right  hasbeen  judicially  established.   (9  Johnson^s  Reports,  585.)  I 

Newport,  S^c.  vs.  Taylor's,  Executor,  779. 

2.  An  executor,  who  by  will  was  directed  to  lease  out  a  ferry,  could   wiUioul 

uniting  the  heirs  of  the  testator  maintain  a  petition  in  equity  to  be  quieted  in 
the  enjoyment  of  the  franchise.    Neuyyort  6fC.  vs.  Taylors,  Executor,  781. 

3.  The  laws  of  Kentucky  only  profess  to  grant  the  privilege  to  ferry  keepers,  to 

convey  passengers,  &c.,  to  the  opposite  side  of  the  Ohio  river  ;  and  the  same 
power  and  right  is  accorded  to  Ohio  State,  and  to  land  at  any  public  landing  or 
wharf,  or  on  private  property  by  leave  to  do  so.  Newport,  4^.  vs.  Taylor^s  Ejucs- 
tor,  784.  I 

See  Common  Carriers.    See  Ferries. 
FRAUD. 

1.  Where  there  has  been  a  fraudulent  sale  made  with  the  intent  of  securing  to  the 
vendor  a  future  interest  in  the  property,  and  the  sale  is  for  less  than  the  value 
of  the  property,  the  chancellor  will  set  aside  such  sale,  and  subject  the  property 
to  the  payment  of  debts  due  to  judgment  creditors.  Smead,  CoUard  4r  Hughes 
vs.  WUliamson,  536.  | 
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2.  Where  the  object  of  a  suit  in  chancery  is  to  restrain  the  fraudulent  (Usposition  of 

property,  to  avoid  the  payment  of  a  legal  liability  which  is  inevitable,  (as  for 
inability  to  return  a  slave  hired,  arising  from  the  act  of  the  hirer,)  the  chancel- 
lor has  jurisdiction  to  settle  and  adjust  the  whole  controversy,  and  two  persons 
having  separate  right  to  sue  at  law  may  unite  in  a  petition  in  eqmty  in  such 
suit,  for  the  benefit  of  one  party.    Carney^  4^c.  m.  Walden,  S^c.t  397. 

3.  A  provision  in  a  deed  of  trust  that  the  trustee  shall  "sell  at  fair  and  reasonable 

price,"  is  not  such  a  restriction  on  the  power  of  the  trustee  to  sell,  as  renders 
the  deed  fraudulent.    Ely,  Clapp  S^,  v§.  Hair,  S^.,  238. 

4.  Nor  is  a  deed  of  trust  that  conveys  all  and  every  description  of  property  belong- 

ing to  the  grantors,  to  be  regarded  as  fraudulent  because  of  the  farther  provis- 
ion, that  the  property  will  be  more  particularly  set  forth  in  an  inventory  to  be 
made  out.    Ely,  Clapp,  S^c.,  vs.  Hair,  S^c,  239. 

5.  Nor  is  it  fraudulent  in  a  deed  of  trust  that  it  provides,  that  after  the  payment  of 

specified  debts  the  surplus,  if  any,  shall  be  paid  (o  the  grantors.    This  it  would 
be  the  duty  of  the  trustee  to  do,  independently  of  any  express  provision  in  the 
deed  to  that  eflFect.    The  interest  of  the  grantor  in  a  deed  of  trust  is  analagouB 
to  that  of  a  mortgagor.    Ely,  Clapp,  ^c,  m.  Hair,  S^.,  240. 
GAMING. 

A  sale  of  property  to  be  paid  for  at  its  fair  value,  or  at  more  than  its  fair  value  in  a 
certain  event  of  a  pending  election,  and  not  to  be  paid  for  at  all,  or  to  be  paid 
for  at  more  or  less  than  its  real  value  as  understood  between  the  parties,  in  a 
different  event  of  the  same  election,  is  in  substance  a  bet  upon  the  result  of  the 
election.  CommontoeaUh  w,  Shouse,  226. 
HUSBAND  AiND  WIFE. 

1.  To  render  a  disposition  made  by  the  wife,  of  her  property  before  marriage,  fraud- 

ulent against  the  husband  as  against  his  marital  rights,  it  mutt  be  made  pend- 
ing the  treaty  of  marriage,  and  without  his  knowledge.  ChethWe  and  Wife  m. 
Payne,  S^c.  627. 

2.  If  the  husband  be  apprised  before  the  marriage  of  the  disposition  by  the  intend- 

ed wife  of  her  property,  he  cannot  claim  to  have  been  defrauded  by  it.  If,  not- 
withstanding such  knowledge,  he  consummate  the  marriage  contract,  he  cannot 
aftei'wards  complain,  as  such  an  act  on  the  part  of  the  intended  wife,  would  be 
a  valid  defense  for  a  refusal  to  consummate  the  marriage  contract.  (Hobb§  v$. 
Blanford,  7  B.  Monroe,  89,  overruled,)  Cheshire  and  Wife  a$.  Payne,  4rc.  627. 
See  FemeB  Covert. 
INDICTMENTS. 

1.  In  an  indictment  under  the  first  section  of  the  seventeeath  article  of  the  Revised 

Statutes  for  shooting  at  another,  (page  264)  it  is  not  necessary  to  aver  that  the 
shooting  was  done  maliciously,  and  it  was  not  error  in  the  court  to  refuse  an  in- 
struction to  the  jury,  that  to  authorize  a  conviction,  they  should  believe  from 
the  evidence  that  it  was  done  with  malice  aforethought.  Robinson  vs.  ConmoU' 
weaith,  616. 

2.  The  indictment  charged  a  shooting  with  intent  to  kill  and  murder.    The  jury 

found  the  defendant  guilty  of  shooting  with  the  intent  to  kill  or  wound  him  ; 
both  of  the  offenses,  being  equally  penal  offenses,  and  the  charge  of  intent  to 
kill  and  murder  being  the  higher  offense,  includes  that  of  an  intent  to  kill  or 
wound.  {Criminal  Code,  eee.  258  and  see,  259.)  The  Code  makes  all  iiguries  by 
assaulting,  but  degrees  of  the  same  offense,  and  to  assault  with  intent  to  wound 
ifl  a  degree  of  the  offense  of  assaulting  with  the  intent  to  kill.    The  finding  of 
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the  jury  was  therefore  good,  and  aathorixed  a  judgment.    RMuon  «•• 

3.  Where  a  person  or  thing  necessary  to  be  mentioned  in  an  indictment  is  described 
with  circumstances  of  greater  particularity  than  is  requisite,  yet  those  circom- 
stances  must  be  proved,  otherwise  it  would  not  appear  «Jiat  the  person  or  thing 
is  the  same  described  in  the  indictment.  ( Wharton*9  Ameriemn  Crimbml  Law,  3i 
Ed,  pasf€  101;  DoneU'i  eaae,  5  Rager'i  Rec.  77;  6  Maine  476;  United  Staiet  m. 
Porter,  3  datf9ca$e9,  283,)    dark  9$,  Cammmiwealth,  213. 

4.  The  indictment  was  for  having  ^counterfeit  bills  in  possession  of  a  certain  de- 

scription, purporting  to  be  on  certain  named  banks  with  the  intent  to  pass  them. 
The  proof  failed  to  show  that  the  notes  which  defendant  had  purported  to  be  on 
any  of  the  banks  specified;  such  proof  was  necessary  to  authorise  a  conTictioii, 
and  the  court  should  so  have  instructed  the  jury  when  requested.  Clark  st 
C(Dminont0MM,2l3. 

5.  It  is  not  necessary  that  the  intention  should  be  to  pass  counterfeit  bills  in  the 

State  of  Kentucky.  The  statue  is  general,  embracing  the  intention  to  pass 
them  at  any  place.    CUrk  vs.  CammomoeaUh,  213. 

INSTRUCTIONS. 

See  IndiOmmtB,    See  Practice  m  CircuU  Court, 

INFANTS. 

1.  The  circuit  court  has  no  jurisdiction  to  order  the  sale  of  infants'  real  estate, 
whether  they  be  plaintiffs  or  defendants  to  a  proceeding  for  that  purpose,  until 
commissioners  make  report  under  oath,  to  the  court  the  net  value  of  tkie  infants* 
real  and  personal  estate,  and  the  annual  profits.  These  provisions  of  the  law 
must  be  strictly  pursued.  (Remed  Statutes,  chap,  6,  art,  3,  p.  593.)  Cgrpeattr 
4*  Origebif  «0.  Strother'e  heira,  296. 
3.  If  defendant  to  such  a  proceeding  be  an  iniant,  the  guardian  must  file  an  answer, 
under  oath,  setting  forth  his  belief  that  a  sale  will  redound  to  the  interest  of  his 
ward,  before  the  court  can  decree  a  sale.  A  sale  made  without  a  eorapUsDee 
with  these  prerequisites  is  void.    Jb,,  296. 

INSURANCE. 

1.  Policies  of  insurance  should  be  liberally  construed,  to  effectuate  the  intention  of 

the  assured.  JStiia  Ineuranee  Co.  vs.  Jaekaon  ^  CSd.«  and  Jaekaon  ^  Co,  st.  JB- 
na  Ineuranee  Co.,  250. 

2.  A  policy  insuring  all  the  articles  constituting  the  stock  of  a  pork  house,  and  all 

articles  contained  in  the  building,  described  and  appurtenant  thereto,  covers  all 
within  those  buildings,  without  regard  to  the  particular  ownership  of  each  or 
any  article  which  was  at  the  risk  of  the  insured,    lb.,  263. 

3.  When  a  stipulation  in  a  policy  of  insurance  is  that  the  insurers  are  not  to  be  lia- 

ble for  loss  arising  from  the  bursting  of  boilers,  and  the  boiler  burst,  and  the 
boat  took  fire  and  burned  up:  Held  that  there  was  no  liability  under  the  poli^< 
Montgomery,  Sfc.  vs.  Fireman' 9  Ina,  Co.,  442. 

4.  The  fact  that  a  steamboat  navigating  the  western  waters  is  placed  in  a  sitnatioB, 

that  in  all  reasonable  probability  a  total  loss  would  ensue  unless  a  jettison  take 
place  of  part  of  the  goods,  will  not  justify  the  jettison  and  excuse  the  eaiiier, 
unless  the  crisis  come  without  fault,  (t.  e.)  without  due  skill  and  diligence  io 
overcoming  the  evil.  A  jettison  will  not  be  justified  on  account  of  probable 
ii\jury  to  the  boat,  or  a  desire  to  expedite  the  trip;  or  if  it  occur  from  the  insaf- 
ficlency  of  the  boat,  or  negligence  or  incapacity  of  those  engaged  in  navigatisg 
it    BejUfey,  4re.  w.  Biistar<2,  676. 
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5.  To  make  available  as  a  defense  for  a  carrier  of  goods  by  steamboat,  for  a  casting 
overboard  the  goods,  and  their  total  loss  to  the  shipper,  the  defense  must  show 
that  it  resulted  from  the  dangers  of  the  rirer  which  could  not  have  been  avoid- 
ed, and  that  the  jettison  was  rendered  necessary  by  circumstances  over  which 
the  defendants  and  their  agents  and  servants  had  no  control,  and  which  could 
not  have  been  avoided  by  the  exercise  of  that  vigilance  which  was  appropriate 
to  their  respective  stations,  and  called  for  by  the  navigation  on  which  they  were 
engaged,  and  when  there  was  no  reasonable  means  of  avoiding  a  total  loss,  but 
by  sacrificing  a  part  of  the  property  «t  risk,  for  the  safety  of  the  residue,  lb., 
676. 

6.  Peril  of  life  is  not  a  necessary  ingredient  in  the  Justification  of  a  Jettison  of  goods. 

lb.,  679. 

7.  The  same  rules,  without  relaxation,  which  apply  to  a  justification  for  a  jettison  at 

sea,  where  the  perils  of  the  sea  are  excepted,  apply  to  a  jettison  on  the  Oliio 
and  Mississippi,  under  the  exception  of  the  dangers  of  the  river.    lb,,  681. 

8.  If  an  obstruction  in  the  river  be  known,  and  a  vessel  run  upon  it,  or  upon  the 

shore,  without  being  driven  by  force  of  wind  or  current  of  the  river,  which 
could  have  been  prevented  by  proper  care  and  skill,  a  jettison  will  not  be  Justi- 
tifiable.  By  known  obstructions  is  meant  such  as  were  known  to  navigators  of 
the  stream  generally,  or  to  the  navigators  of  the  particular  boat,  or  discoverable 
by  them  by  the  exercise  of  reasonable  vigilance.  (See  4  Yerger,  57;  5  76.,  7; 
7i6.,340.)    /6.,  683. 

9.  The  owner  of  a  boat  sued  for  jettison  should  be  credited  by  loss  arising  from 

leakage,  on  account  of  defect  in  the  vessels  when  received  on  board.    Jh,,  696. 
JETTISON. 

See  Inturanee.    See  lAen,    See  Frineipid  and  Agent, 
LANDLORD  AND  TENANT. 

See  Lten. 
UEN. 

1.  A  vendor  of  goods  not  delivered,  but  to  be  paid  for  on  delivery,  has  a  lien  on  the 
property  retained  in  possession  for  securing  payment,  and  it  is  upon  the  pre- 
sumption that  the  agreed  price  is  the  fair  value,  and  cannot  be  enhanced  by  any 
fluctuation  in  the  value.  And  if  the  goods  be  insured,  the  vendor  is  entitied  to 
the  insurance  corresponding  with  interest  insured.  Any  interest  remaining  in  a 
vendor,  who  has  made  a  contract  of  sale,  remains  protected  under  an  existing 
insurance.  (8  Jtfost.  R^.,  516;  5  Pkh,,  76;  19/&.,  81;  Am.  Ltad,  Caam^in  naU 
to  the  eate  in  8  Moss.  Rep.)  .£tna  Inturanee  Company  ve,  Jaekeon,  Owelejf  4*  Co., 
and  Jaekeon,  OweUff  4*  Co.  ve,  Xtna  Inauranee  Company,  ^^. 

9.  The  lien  of  the  landlord  upon  property  brought  upon  leased  premises,  is  only 
upon  the  interest  which  the  lessee  has  in  the  property,  and  by  the  14th  section  ' 
of  the  statute  {Ree.  Stat.,  page  441,)  the  exclusive  lien  of  the  landlord  is  con- 
fined to  the  produce  of  the  premises,  fixtures,  household  furniture,  and  to  such 
other  personal  property  as  is  acquired  before  the  tenant  takes  possession.  The 
15th  section  of  said  act,  secures  to  the  landlord  one  year's  rent  against  incum- 
brances, given  upon  personal  property  after  it  is  upon  the  premises,  whether  the 
rent  accrue  before  or  af^r  the  creation  of  the  lien,  and  whidi  shall  not  have 
been  due  more  than  four  months.  These  periods  of  one  year  and  four  months, 
have  reference  to  the  levy  of  the  warrant    Fieher  m.  KoBerte,  406. 

3.  The  14th  and  15th  sections  of  the  act  concerning  landlord  and  tenants,  are  to  be 
so  construed  as  to  haimonlse,  and  the  latter  so  qualified  as  to  harmonise  with 
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the  former;  the  species  of  propertTt  therefore,  which  is  described  in  the  15tk 
section,  is  subject  to  the  exclusive  lieu,  under  the  same  limitations  as  to  the  time 
when  the  rent  in  arrears  becomes  dae,  as  that  described  bj  the  I4ih  secUon; 
and  for  like  reasons,  the  19th  and  20tb  sections.    Fisher  oc.  Kottert9,  406. 

4.  To  secure  the  benefit  of  the  lien  law  of  Covington,  in  behalf  of  mechanics*  ma- 

terials-men, &c.,  the  suit  must  be  instituted  within  one  year  from  the  comple- 
tion of  the  work,  or  furnishing  materials.    Pryor  vs.  WAtte,  607. 

5.  If  the  party,  by  contract,  postpone  the  payment  for  the  work  or  materials,  or  paii 

thereof,  beyond  the  period  of  one  year,  the  lien  is  lost,  so  far  as  the  payment 
cannot  be  demanded  within  the  year.    Pryor  vs.  WkUe,  608. 
LIMITATION. 

1.  The  statute  of  limiution,  of  1809,  of  seven  years,  is  a  protection  to  one  holding 
under  a  Kentucky  land  warrant,  who  has  been  seven  years  in  possession,  before 
suit,  unless  the  person  claiming  has  labored  under  some  of  the  disabilities  men- 
tioned in  the  statute.  (AMrook  vs.  Quarles*  heirs,  ante.)  Gark  vs.  JoneSy  126. 
3.  One  disability  cannot  be  added  to  another  as  coverture  to  infancy,  to  save  the 
rights  of  a  party  against  the  operation  of  the  statute  of  limitations,  of  1809.  It 
is  the  duty  of  a  party  claiming  the  benefit  of  the  saving  in  the  statute  of  limi- 
tations, to  show  the  facts  giving  that  protection.    Clark  vs.  Jones,  128. 

3.  The  statute  of  1809  protects  the  rights  of  all,  where  part  of  the  persons  to  whom 

the  title  accrues  are  infants,  until  all  are  of  full  age.    Clark  vs.  Jones,  190. 

4.  Seven  years'  possession,  with  title,  is  a  protection,  under  the  act  of  1809,  against 

an  equitable,  as  well  as  a  legal  title  holder.    Clark  vs.  Jones,  130. 

See  Practice  in  Circuit  Court. 

See  Possession. 
NEW  TRIAL. 

See  Practice  m  drcuU  Court. 
PARTNERS  AND  PARTNERSHIP. 

1.  Afler  a  partnership  has  been  dissolved  and  notice  thereof,  one  partner  cannot  bind 

his  former  copartner  by  any  other  instrument  of  writing  which  creates  a  new 
cause  of  action,  even  for  the  renewal  of  a  partnership  note,  or  the  liquidation 
of  a  partnership  account.    MerHt  vs,  PoUys,  ^c,  355. 

2.  But  a  note  given  by  one  of  a  firm,  in  the  usual  course  of  business,  will  be  bind- 

ing on  the  other  members  of  the  firm,  unless  the  payee  had  nodce  of  the  disso- 
lution.   Merritvs.  Pollys,  J^c.,  356. 

3.  When  partners  hold  real  property  as  partnership  stock,  and  it  is  liable  in  equity 

to  the  payment  of  the  debts  of  the  firm,  the  widows  are  not  entitled  to  dower 
until  the  partnership  debts  are  paid.    ChdbraUh  vs.  Chdge,  S^c.,  634. 

4.  It  is  not  every  purchase  of  real  estate  made  by  purchasers  with  the  means  of  tiie 

firm  that  gives  the  estate  the  character  of  personalty,  but  only  when  it  is  bought 
for  the  purposes  of  the  partnership  business.    Qa3hraitk  vs.  Chdge,  SfC,,  635. 

5.  One  of  the  late  firm  who  has  executed  a  note  for  a  debt  of  the  late  firm,  which 

was  probably  barred  by  the  statute  of  limitation,  is  an  incompetent  witness  to 
charge  another  member  of  the  firm  in  a  suit  upon  the  note.  MerrU  vs.  PsUys, 
357. 

6.  Real  property  held  in  the  joint  names  of  a  firm  as  partnership  stock  is  to  be  re- 

garded at  law  as  held  and  owned  as  tenants  in  common  in  the  absence  of  any 
agreement  or  understanding  to  the  contrary,  and  subject  to  be  so  treated;  bat  in 
equity  it  should  be  regarded  as  held  in  trust  as  partnership  property,  and  liable 
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to  the  claims  of  the  partners  npon  each  other,  and  the  debts  of  the  partnership. 
Oalbraith  m.  Gedge,  S^.,  633. 
See  Prindpai  and  Agtmi, 
PAROL  CONTRACTS. 

See  ContraeU, 
PARTIES. 

1.  The  owners  of  a  steamboat,  sued  by  the  general  appellation,  are  not  parties  to  a 
suit  unless  designated  byname,  and  served  with  notice, actually  or  constructive- 
ly.   KounU  M.  Brown,  585. 
3.  A  surviving  partner  of  a  firm  cannot  convey  real  estate  of  the  firm;  the  tide  de- 
scends to  the  heirs  of  the  deceased  partner,  and  they  are  necessary  parties  to 
any  suit  to  pass  the  title.    (&Yory  mi  Partnership^  tee.  94,;?a^  141;  Am.  Lead, 
Cases,)    GalhraUh  vs,  Gedge,  SfC.,  635. 
See  Praetiee  in  CireuU  Court. 
PATENTS. 

See  Surveifs, 
POSSESSION. 

1.  Where  one  of  several  tenants  in  common  aliens  part  of  the  land,  the  purchaser 

will  not  be  disturbed  in  his  possession  if  the  other  claimants  can  be  satisfied  as 
to  their  interest  out  of  the  remainder.    Alves,  Sfc.  m.  Toten  of  Henderson^  165. 

2.  Where  the  possession  of  slaves  was  acquired  from  the  father  of  the  wife  by  the 

husband  on  loan  before  the  passage  of  the  act  of  1846,  and  given  to  the  wife 
after  the  passage  of  the  said  act,  before  the  husband  had  five  years  possession, 
they  were  not  liable  for  his  debts.  The  possession  after  the  gift  was  in  right  of 
the  wife.     Wkeder,  SfC,,  w.  JenningSy  S^e,,  480. 

3.  A  possession  of  twenty  years,  under  a  junior  patent,  with  five  acres  cleared,  will 

bar  an  ejectment  under  the  elder  patent,  where  there  is  nothing  to  show  that  the 
entry  under  the  junior  patent  was  not  intended  to  be  co-extensive  with  the  boun- 
dary of  the  survey.    Franklin  Academy  vs,  HaU,  4^.,  473. 

4.  A  possession  under  a  junior  patent,  not  within  the  interference,  will  not  authorize 

a  recovery  in  ejectment  by  the  elder  patentee.  FrankUn  Academy  vs.  HaU,  4^., 
473. 

See  lAmitaHon. 
PRACTICE  IN  CIRCUIT  COURT. 

1.  An  error  in  the  date  from  which  interest  is  to  be  computed  in  entering  judgment 
on  a  note  or  bill  of  exchange,  or  allowing  costs  of  protest,  will  not  be  cause  for 
reversal,  unless  the  circuit  court  has  refused  to  correct  it  on  motion,  dark,  S^., 
w.  Finneii,  4«.,  334. 

See  Practice  in  Court  of  Appeals, 

3.  An  answer  to  an  action  on  a  bill  of  exchange,  that  the  defendant  does  not  admit 
a  certain  fact,  and  calls  for  proof  or  does  not  admit  that  he  owes  the  debt  sued 
for,  is  not  a  denial,  nor  sufficient  under  tiie  Code  to  put  in  issue  a  fact  of  which 
the  defendant  might  have  knowledge  or  belief.  It  is  not  the  denial  of  any  alle- 
gation of  fact,  nor  the  statement  of  any  matter  constituting  a  defense.  (Code  of 
Practice  see  125,  2  and  3  dautes,)  and  is  therefore  bad  on  demurer.  Clark,  jre. 
vs.  FinneU,  SfC.,  335. 

3.  It  is  not  a  valid  plea  of  set  off  to  plead  to  a  suit  by  the  commissioners  of  the 
Kentucky  Trust  Company  Bank,  appointed  to  collect  the  debts,  and  pay  the 
creditors  pro  rata,  that  the  notes  received  of  the  company  were  under  par,  and 
defendants  suffered  a.  loss,  without  a  tender  back  of  the  notes,  and  bringing 
them  into  court.    Clark,  ^c,  vs.  FinneU,  4«.,  337. 
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4.  Ad  entrj  of  judgment  against  the  defendants  will  be  regarded  as  a  jndgmenft 

against  such  only  as  have  been  served  with  process  or  have  appeared.  Cfarfc, 
S^.,  m.  FinneU,  4«.,  334. 

5.  A  suit  was  brought  in  the  oountj  of  defendant's  residence;  process  issued  to  thst 

county,  and  an  adjoining  county,  and  served  in  the  latter  county,  in  tune  fyt 
Judgment;  but  not  in  the  county  of  defendant's  residence  in  time  for  judgment: 
Held  that  it  was  error  to  render  judgment  upon  the  service  in  the  foreign  coontf . 
(Code  of  PraeHee,  tht^.  5,  sees.  107, 1 10.)     Raymtm  m.  Reed,  350. 

6.  The  defendant  having  objected  to  the  judgment,  and  the  oourt  overmling  his  ob- 

jection, it  was  proper  to  bring  the  case  up  for  correction  of  the  judgment  But 
if  the  court  had  no*  decided  the  question  in  that  form,  it  would  have  been  ne- 
cessary to  have  moved  the  court  for  its  correction,  as  a  clerical  misprision,  be- 
fore bringing  the  case  to  this  court.    Rmfmon  m.  Reed,  360. 

7.  In  a  suit  by  an  assignor  of  a  note,  which  the  assignee  has  failed  to  recover  froa 

the  obligor,  it  is  necessary  to  set  out  the  consideration  of  the  assignment   £1- 
BoU  ve.  Threlkeld,  343. 
6.  The  plaintiff  should  also  state  the  reason  why  the  amount  was  not  recovered  ttom 
the  obligor.    /6.,  344. 

9.  The  court  should  not  give  to  the  jury  a  positive  instruction  to  find  a  particnlsr 

flust,  when  there  is  testimonv  conducing  to  show  the  cimtrary.  Merrit  m.  Fd- 
iyi,4«.,356. 

10.  When  the  terms  of  the  subscription  are  prescribed  by  a  charter,  it  ia  not  necesn^ 
Tj  to  state  the  terms  in  the  petition;  and  a  general  averment  that  aU  the  terat 
and  conditions  necessary  to  authorise  a  demand  of  payment  of  subscriptioos,  if 
sufficient  under  the  149th  section  of  the  Code  of  Practice.  Hemdermn  nd 
NcekmUe  R.  R,  Co.  m.  Leoeetf,  361. 

11.  To  authorise  a  corporation,  oreated  by  statute,  to  Btte»  it  is  not  necessary  ^hat  it 
should  aver  its  regular  organisation;  and  generally  one  dealing  with  a  corpofa- 
tion  is  not  permitted  to  deny  its  existence,    ii.,  363. 

12.  It  is  not  necessary  to  aver  readiness  to  perform  a  part  of  a  ooatraet,  which  is  to 
be  performed  after  the  act  complained  of.    lb,,  363. 

13.  A  replication  of  the  plea  of  the  statute  of  limitations  in  an  action  of  assompnCi 
averring  that  the  defendant  assumed  to  pay  in  1841,  and  immediately  thereafter 
removed  to  Missouri,  and  there  resided  until  1847,  and  did  not  return  to  Kei- 
tucky  except  oocasionally  passing  through  it  without  plainUff 's  knovledgei 
whereby  plaintiff  was  obstructed  from  bringing  his  suit,  presents  a  Talid  answer 
to  the  plea  of  the  statute  of  limitations  of  1796.    Ridgdof  ne.  Price,  414.* 

14.  A  promise  made  after  the  consideration  of  the  first  promise  has  been  advanced, 
in  consideration  of  the  indebteduess,  may  be  averred  and  relied  upon,  and  the 
limitation  in  such  case  will  oommence  from  the  last  promise;  and  if  tfaeplamtiff 
be  obstructed  in  bringing  his  suit,  by  the  removal  ef  the  party  from  the  ooontiy, 
the  effect  of  limitation  will  be  suspended  during  such  obstrootion  Kdgde§  «. 
PHee,  415. 

16.  A  party  cannot  complain  of  an  instruction  to  the  jury,  by  whidi  lie  could  not 
have  been  prcrjudiced.    Ridgdey  ne.  Price,  416. 

16.  Upon  yi  answer  by  one  defendant  against  another,  being  made  a  cross  petitios 
against  defendant,  process  is  necessary  before  decree.  Thomm  m.  TVbmi' 
JBv'or,  426. 

17.  Where  infiuits  ^ipear  in  oourt  on  their  own  petitioii.  to  be  made  parties,  prooc» 
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ianot  necessary;  that  the  court  appointed  a  guardian  ltd  Utem,  to  answer,  was 
sufficient.    Bvrdi  and  w^e  m.  Breckinridge^  491. 

18.  To  constitute  a  sufficient  ground  for  a  new  trial,  because  of  a  juror  haying  serv- 
ed on  a  jury  in  the  same  suit,  and  found  a  verdict  against  the  party,  it  must  ap- 
pear that  the  fact  was  unknown  to  the  party,  when  the  juror  was  accepted,  and 
until  it  was  too  late  to  make  it  known  before  th^  jury  retired.  It  is  the  duty  of 
the  parties  to  look  to  the  record  of  a  former  trial  for  such  facts.  Fib^riek  v, 
Harris,  563. 

19.  A  petition  asking  redress  for  an  injury,  arisins;  from  negligence  or  want  of  skill 
in  the  performance  of  a  lawful  act,  should  state  such  facts  as  would  have  au- 
thorized an  action  on  the  case.  And  a  petition  claiming  redress  for  an  injury 
done  with  force,  such  facts  as  would  have  authorized  the  action  of  trespass. 
Kountx  M.  Brown,  584. 

20.  Juries  are  authorized  to  give  exemplary  damages,  in  cases  of  wanton  and  reck- 
less negligence,  as  well  as  for  forcible  injuries;  and  it  is  not  error  for  the  court 
in  such  cases  so  to  instruct  the  jury.    Kauntx  vs,  Brtmn,  585. 

21.  The  court  can  only  reverse  a  judgment  in  a  criminal  case,  for  errors  apparent  on 
the  record.    (Orttn.  Code,  see,  348.)    Robinson  vs.  Com'th,  618. 

22.  Although  a  fact  which  might  bar  a  recovery,  ought,  properly,  to  be  negatived,  in 
a  petition  on  a  covenant,  and  is  not  negatived;  yet,  if  in  the  answer,  it  be  set 
out  and  relied  upon  as  a  defense,  it  forms  an  issue  in  the  case,  and  no  reversal 
should  take  place  for  a  failure  to  make  the  averment  in  the  petition.  Bentiey, 
Sfc.  ts.  Bustard,  674. 

23.  The  answer  to  a  petition  to  recover  damages  for  a  loss  by  the  goods  being  oast 
overboard  by  the  carrier,  to  be  good  must  show  all  the  facts  necessary  to  justi- 
fication of  the  jettison.  The  averment  that  the  loss  occurred  by  the  dangersf  o 
the  river  is  not  sufficient;  it  is  but  a  conclusion  of  law.  Bmtiey,  SfC,,  w.  BtfS- 
tard,  686. 

24.  But  if  a  justification  be  alledged  in  general  term,  wWoh  embraces  the  particular 
facts  necessary  to  be  proved,  and  the  parties  go  to  trial  upon  that  issue,  and  evi- 
dence offered  conducing  to  show  facts  upon  the  finding  of  which  to  be  true,  the 
jury  might  have  found  for  the  defendants,  and  a  verdict  thereon  would  have  been 
a  bar  to  any  future  action;  yet  the  defendants  should  not  be  prevented  from  ques- 
tioning the  decision  of  the  court,  on  the  ground  of  errors  occurring  during  the 
progress  of  the  trial,  which  may  have  produced  a  verdict  against  them.  Banlfey, 
4fc.  vs.  Bustard,  690. 

PRACTICE  AT  LAW. 

1.  Held  that  plaintiff  was  entitled  to  judgment  against  the  defendants  served  with 

process,  in  the  county  where  the  suit  was  brought.  (Landsdide  ts,  MitckeU,  14  B 
itfofi.,  348.)    JVtnm  M.  Joeib,  ^.,  179. 

2.  A  jury  is  not  authorized  to  infer  a  promise  of  marriage  from  visits,  and  such  re- 

spects on  the  part  of  the  male  as  are  used  in  courtships,  nor  that  a  promise  was 
made  within  a  year  before  suit  was  brought,  from  the  fact  that  such  visits  con- 
tinued to  a  period  within  a  year  from  that  time,  and  it  was  error  for  the  court  so 
to  say  to  the  jury.    Bumkam  es.  Cornwdl,  288. 

3.  To  instruct  a  jury  that  evidence  of  conwersatioos  between  the  witness  and  the 

party  alone,  uncorroborated  by  other  proof  or  circumstances,  "was  the  weakest 
testimony  held  competent  by  law,"  held  to  be  improper,  and  a  cause  of  re- 
versal where  there  was  other  corroborating  evidence  and  oircumstancee.  Wetl- 
ern  m.  PoUard,  321. 
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PRACTICE  AT  LAW— Continued. 

4.  It  is  necessary  in  an  indictment  for  betting  on  an  election  that  a  certaiii  individa- 
al  would,  or  would  not  be  elected",  tp  aver  that  the  individual  was  a  candidate,  or 
was  proposed  or  voted  for  for  the  office.    CmnmonvxaUh  vs.  &kott$e,  329. 
See  Criminal  Causes. 
PRACTICE  IN  CHANCERY. 

1.  The  question  whether  two  witnesses  is  necessary  to  overturn  the  statements  of 

an  answer  under  the  Code,  stated  but  not  decided.    Nixon  vs.  Jack  4r  Co.,  181. 

2.  Petition  in  equity  filed  against  Jack  &  Co.,  consisting  of  Jack,  Goodall,  Dean,  Sl 

Haven,  attaching  a  tract  of  land  in  Lewis  county.  Process  served  on  Jack  and 
Haven,  the  other  defendants,  non-residents,  erroneously  dismissed  by  the  drenit 
court.    Jb. 

3.  It  is  not  a  ground  for  injoining  a  suit  for  a  debt  created  by  the  lomn  of  the 

notes,  that  defendants  had  parted  with  the  notes,  and  were  sued  for  their  oomi- 
'        ual  value,  and  the  suit  still  pending.    The  court  could  not  rescind  the  contract 
without  restoring  the  notes.    Garkt  S^.  vs.  FinneU,  S^c,,  337. 

4.  If  a  party,  in  his  bill  in  chancery,  fail  to  show  that  he  is  entitled  to  the  spectfie 

relief  which  he  asks,  yet  if  he  show  any  right  to  relief,  even  in  a  court  of  law, 
a  demurrer  to  a  bill  should  not  be  sustained  as  to  the  whole  claim,  but  the  caae 
transferred  to  the  common  law  docket.    Foster  vs.  Watson,  387. 
See  Practice  in  Circuit  Court. 
PRACTICE  IN  COURT  OF  APPEALS. 

1.  If  the  record  in  cases  of  appeal  from  a  judgment  for  misdemeanor,  be  not  filed 

within  sixty  pays  after  the  judgment,  the  court  of  appeals  cannot  take  jnriadic- 
tioQ  of  the  case     CommontoeaUh  vs.  Adams,  339. 

2.  llie  court  of  appeals  will,  of  their  own  mere  motion,  award  a  certiorari  to  the 

clerk  of  the  inferior  court,  where  there  is  a  strong  presumption,  from  the  facts 
appearing  in  the  record,  that  the  clerk  has  copied  a  paper  enoneoualy.     Framk- 
Un  Academy  vs.  HaU,  4«.,  474. 
See  Appeals.    See  Control. 
PREEMPTION. 

1.  A  settler  upon  land  previously  surveyed  has  no  preemptive  right.    Pmrkfr  n. 

Patrick,  bll. 

2.  The  act  of  1831  gave  a  preemptive  right  to  actual  settlers  to  any  land  which  they 

had  improved,  or  cultivated,  or  enclosed,  and  was  in  their  actual  posaefeion^  nam 
or  occupation.  The  subsequent  act  of  1835  gave  no  preemption  to  mere  set- 
tlers on  vacant  land,  without  any  claim  or  color  of  title,  and  vested  all  the  va- 
cant land  in  the  county  courts.  By  the  act  of  1839,  to  amend  the  act  of  1^3I,  a 
a  preemptive  right  is  given  to  any  actual  settler,  upon  any  yacant  land,  subject 
to  the  limitations  and  conditions  of  the  laws  then  in  force,  to  any  number  of 
acres  not  exceeding  one  hundred,  to  include  the  improvements,  to  be  laid  off  in 
a  square  as  near  as  may  be.  (3  Stat.  Law,  388.)  Two  classes  of  settlers  are 
recogpized  by  the  statutes,  the  one  holding  under  color  of  title  deed  or  bond  for 
title--the  other  without  color  of  titie.  Jb.,  570. 
PRINCIPAL  AND  AGENT. 

1.  The  execution  of  a  deed  of  trust  by  one  member  of  a  firm,  with  the  assent  of  die 
other,  is  valid,  and  is  a  waiver  of  any  Hen,  and  partnership  creditors  can  asseit 
no  lien  which  he  could  not  assert.    Ely,  Clapp,  Sfc,  vs.  Hair,  Nugent,  if  Co.  237 
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PRINCIPAL  AND  AGENT— Continued. 

3.  An  agent  or  consignee  having  the  property  of  bis  principal  in  his  possessioii,  and 
responsible  for  it,  maj,  and  especially  if  he  have  an  interest  in  it>  though  it  be 
only  for  his  commissions,  insure  it  in  his  own  name,  and  incase  of  loss  re- 
cover its  full  value,  holding  all  beyond  hia  own  interest,  in  trust  for  the  owners 
of  the  property.  {Story  on  Agency ^  iedion  HI;  HeuMi  Allison  ^  Co.  vs.  Frank' 
lin  Insurance  Company,  3  B.  Monroe,  231;  1  Hall  189.)  JEtna  Insurance  Com- 
pany vs.  Jackson,  Otosley  4*  Co.  and  Jackson  OvosUy  Sf  Co,  vs.  /Etna  Insurance 
Company,  258. 

3.  At  common  law  the  principal  was  not  liable  for  the  willful  trespass  of  his  agent ; 
but  be  was  responsible  for  injuries  from  the  carelessness,  negligence  or  want  of 
skill  of  the  agent  while  in  the  performance  of  the  busineas  of  the  principal, 
Kouniz  vs.  Brown,  S^.  582. 

See  Practice  in  Circuit  Court, 
RAILROADS. 

1.  Subscribers  for  railroad  stock   will  be  presumed  to  know  the  provisions  of  the 

charter  under  which  the  subscription  is  made.     Wight  vs.  Shelby  Railroad  Co.,  5. 

2.  Conditional  subscriptions  to  a  railroad,  not  inconsistent  with  the  terms  of  a  chw- 

tcr,  are  binding,  if  the  conditions  are  performed.     Henderson  and  NashviUe  Rail- 
road Company  vs.  Leavell,  364. 
See  Corporations. 
RENTS  AND  IMPROVEMENTS. 

1.  Land  wiis  purchased  of  the  husband  which  was  the  inheritance  of  the  wife,  con- 

veyed by  a  deed  by  husband  and  wife,  to  J.  T.,  who  allerwards  conveyed  to  B^ 
but  the  first  deed  was  not  so  acknowledged  as  to  pass  the  wife's  right.  It  was 
sold  to  a  sub  purchaser  and  improved  by  him.  After  the  death  of  the  husband, 
the  wife  sued  for  and  recovered  the  land,  which  had  been  improved  by  the  pur- 
chasers. Held,  that  for  improvements  by  which  the  vendible  value  of  the  land 
was  increased,  the  widow  was  in  equity  bound  to  account,  deducting  the  value 
of  the  rents  accruing  from  the  death  of  the  husband.  {BeU  vs.  Barlow,  1  Marsh  , 
346.)  The  principle  is  laid  down  in  Bell  vs.  Burnett,  {2  J.  J.  Marsh.,  516,}  that 
one  who  acquires  title  to  land  bonajide,  and  enter<)  upon  and  improves  it,  sup- 
posing it  to  be  his  own,  is  entitled  to  compensation  for  improvements.  The 
second  purchaser  in  this  case  was  not  presumed  to  have  known  the  defect  in  the 
certificate  of  ncknowledgment.     Thomas  vs.  Thomas^  Ex" or,  424. 

2.  The  liabiltty  in  such  cases  is  to  be  measured  by  the  increase  in  the  vendible  value 

of  the  land  when  recovered,  arising  from   improvements.     Thomas  vs.  Thomas* 
Ex'or,  425. 
RUNAWAYS. 
See  Slaves. 
SET  OFF. 

One  who  is  a  debtor  to  a  bank,  the  funds  of  which  are  placed  in  the  hands  of  com- 
missioners for  liquidation,  may  properly  claim  a  set-off  for  anything  due  to  him 
from  the  bank  at  the  date  of  the  assignment.     (3  Dana,  398.)     FinneU,  Sfc.  vs. 
NesbUt,  4-c.,  354.) 
See  Practice  in  Circuit  Court. 
SHERIFFS'  RETURNS. 

See  Executions. 
SLAVES. 

1.  When  a  slave  is  brought  before  a  justice  of  the  peace  as  a  runaway  slave,  it  is 
the  duty  of  the  justice  to  determine  whether  or  not  he  be  a  runaway,  and  wheth- 
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SLAVES— Continued. 

er  the  person  apprehending  the  slave  shall  deliver  him  to  the  owner  or  to  the 
jailer  of  the  oountj,  {Revised  Statutes,  636,)  in  connection  with  the  act  of  1811. 
Buiau  M  Clement,  98.) 
S.  Though  the  warrant  issued  by  the  justice  in  such  case  may  not  conform  literelly 
to  the  requisitions  of  the  statute  if  the  omission  be  not  material  or  prejudicial 
to  the  owner  of  the  slave  he  cannot  complain.  BiiUU  vs.  Clemetd,  199. 
See  Devises. 

3.  A  slave  is  incapable  of  holding  property  or  receiving  the  title  to  property  in  any 

degree,  and  a  devise  of  property  to  a  slave  is  void,  as  is  a  devise  to  another  fior 
the  benefit  of  a  slave,  and  passes  no  title  to  the  slave.    Tayior  w.  Embnft  340. 

4.  The  devise  to  a  slave  being  void,  the  property  passes  to  heir-at-law;  (1  Slat,  Law, 

596;)  and  such  heir  may  sue  and  compel  a  release  of  title  from  one  asserting 
right  under  such  void  devise.  (See  Ads  1853-4,  /»^,  149.)  TVyior  vs.  Embrjft 
340. 

5.  Though  the  hirer  of  a  slave  will  not  be  responsible  for  the  value  of  a  slave  which 

he  has  bound  himself  to  return  at  the  expiration  of  the  term  of  hiring,  when  he 
*  is  prevented  from  doing  so  by  the  act  of  God,  the  slave,  or  the  owner,  yet  he  is 

responsible  when  his  inability  to  return  the  slave  arises  from  his  own  illegal  and 
wrongful  act.    Cktrney,  S^.  vs,  Waiden,  SfC.y  .396. 
SUBSCRIPTIONS. 

See  Railroads. 

See  Corporations, 
SURVEYS. 

1.  The  10th  section  of  the  act  of  1815,  authoriEing  the  issue  of  Kentucky  land  war- 
rants, does  not  declare  a  patent  issued  on  such  warrants  to  be  void,  but  only  de- 
clares all  titles  founded  upon  surveys  theretofore,  which,  by  the  laws  at  the  time 
being  were  authorized  to  be  made,  shall  be  deemed  superior  to  surveys  made  on 
the  Kentucky  land  warrant  obtained  by  virtue  of  said  act,  &c.  Gark  vs.  JsmeSt 
126. 

S.  By  the  act  of  1815,  a  survey  under  a  Kentucky  land  warrant  is  the  commence- 
ment of  the  title.    The  filing  of  the  warrant  with  the  surveyor  gives  no  right  to 

t  any  specific  land  until  regular  application  to  the  surveyor  for  a  survey  thereof> 
Parker  vs,  Patrick,  569. 

3.  The  survey,  by  the  act  of  1815,  being  the  commencement  of  the  title,  it  seems 
that  the  party  is  entitled  to  the  land  surveyed,  whether  it  conform  to  the  entry 
or  not.    /A.,  572. 
SURETIES. 

1.  B  became  the  surety  of  H  in  a  note  drawn,  payable  to  a  bank,  with  the  express 

view  of  obtaining  a  loan  of  money  for  the  support  of  the  family  of  H.  H,  with- 
out the  assent  of  B,  passed  it  off  to  R  in  discharge  of  a  pre-existing  debt:  held 
that  B  was  not  responsible  to  R  upon  the  note.    Russdl  vs,  BaUmrd,  205. 

2.  The  liability  of  the  surety  and  the  principal  is  generally  the  same.    When  the 

principal  is  bound  the  surety  is  also  bound.    The  wrongful  act  of  the  principal 
will  not  exonerate  the  surety.    Carney,  S^c,  vs»  Walden,  SfC.,  396. 
STEAMBOATS. 

1.  The  owner  of  a  slave  domiciled  in  the  State  of  Missouri,  and  having  his  slave 
there,  cannot  maintain  a  suit  against  a  steamboat,  for  the  value  of  a  slave  es- 
caping  on  such  boat,  on  the  ground  that  the  boat  passed  through  waters  of  Ken- 
tucky with  the  slave  on  board,  under  the  statute  of  Kentucky.  {Revised  Ski- 
ii<e,  143-4.    Bracken  vs.  Boat  Gulnare,  453. 
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STE  A  MBO  ATS-^ontioned. 

3.  To  render  th^  boat  liable  under  the  statnte,  the  glare  must  be  conveyed  out  of 
this  state,  or  from  one  part  of  the  state  to  another,  and  this  when  the  slave  to 
taken  on  board  of  a  vessel  in  this  state,  or  at  any  place  out  of  the  state.  Brack' 
en  M.  Boat  OtUnare,  454. 

3.  The  statute  was  not  intended  to  embrace  slaves  who  were  in  no  way  subject  to 

our  laws  at  the  time  of  their  escape.    Bracken  m.  Boat  Oulnare,  465. 

4.  Since  the  adoption  of  the  Revised  Statutes,  the  owners  of  steamboats  or  other 

vessels,  are  liable  as  well  as  officers  and  crew  ;  and  an  action  for  such  injury 
can  now  be  maintained  against  the  owners  as  well  as  the  commander,  without 
any  allegation  of  carelessness  or  unskillfulnesa.    KountM  vs.  Broton,  583. 

5.  The  aatof  Congress  of  the  90th  August,  1852,  for  appointing  inspectors  in  certain 

districts,  and  authorizing  them  to  license  engineers  and  pilots,  supercedes  any 
state  law  upon  the  subject,  and  a  license  from  such  inspectors  is  a  protection 
to  the  holder  against  any  penalty  denounced  by  a  state  law  for  neglecting  to  ob- 
tain a  license  under  its  authority;  and  a  license  to  pilot  boats  on  the  Ohio  river 
between  two  points  embracing  the  falls  of  Ohio,  authorizes  the  holder  to  pilot 
boats  over  the  falls.    Dryden  v$.  CknnmonweaUk,  603. 

6.  A  license  under  the  act  ot  Congress  of  3nd  March,  1837,  from  the  Governor  of 

Indiana,  to  pilot  boats  over  the  falls  of  Ohio,  was  a  valid  license.  Dryden  m. 
Conmonioealih,  604. 

See  Insurance,   See  Ferriee. 
TENANTS. 

See  Lien. 
TIPPLING  HOUSES. 

1.  Ill  an  indictment  for  keeping  a  tippling  house,  it  is  sufficient  to  aver  that  the  de- 
fendant kept  a  tippling  house,  without  averring  that  he  had  no  license  to  retail 
spirits.     {Rev.  Stat,,  GQ3.)     CommontoeaUhve.  Harvey,  I. 

3.  Before  the  passage  of  the  Revised  Statutes  such  averment  was  necessary,  when 
the  object  was  to  punish  the  defendant  for  keeping  a  tippling  house  under  color 
of  keeping  a  tavern,  where  the  penalty  was  different,    lb. 

See  IndictmentB, 

See  Practice  in  Circuit  Courts. 
TRUSTS. 

1.  A  purchaser  of  land  under  a  decree,  made  the  purchase  for  about  one  third  of  the 
value  of  the  land,  and  holding  the  land  under  a  parol  assurance  to  the  debtor 
that  he  might'  redeem,  sold  the  benefit  of  his  purchase  to  a  third  person,  who 
promised  his  vendor  and  the  debtor  to  extend  the  privilege  of  redemption  to  the 
debtor.  Held,  that  though  the  agreement  was  by  parol,  that  the  purchaser 
could  not  refuse  to  perform,  and  the  debtor  should  be  allowed  to  redeem.  Mar- 
tin vs.  Martin,  S. 

3.  Any  interest  which  a  mortgagor  or  grantor  has  in  a  deed  of  trust  can  be  subjected 
to  his  debts.    Ely,  Clapp,  Sfc.  vs.  Hair,  SfC.,  341. 

3.  The  act  of  1796  subjecting  trust  estates  to  the  payment  of  the  debts  of  the  cestui 
qui  trust  has  no  application  to  the  separate  estate  of  a  feme  covert,  Burch  and 
Wife,  SfC.  vs.  Breckinridge^  4^.,  486. 

See  Dower, 

See  Femes  Covert, 

See  Husband  and  Wife. 

See  Fraud, 
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VENDOR  AND  VENDEE. 

See  CorUracU, 
WILLS. 

1.  The  5th  section  of  chapter  106  of  the  Reyised  Statates,  is,  in  substance,  a  re* 

enactment  of  the  statute  of  1797.  (Stat.  Law,  1537.)  In  regard  to  the  attesU* 
tion  of  wills,  under  which  it  was  held,  that  the  acknowledgment  of  the  will  br 
the  testator,  in  the  presence  of  the  witnesses,  though  written  and  ihe  testator*! 
name  subscribed,  by  another  at  a  dififerent  time,  was  a  sufficient  pablicatioa. 
{Shanks  m.  Christopher,  3  Mar.,  144,  and  in  Cochran's  Will  ease,  3  Bibb,  491.) 
Upehurch  vs.  Upchurch,  112. 

2.  Though  the  statute  demands  that  the  witnesses  shall  subscribe  the  will  with  tiieir 

names,  in  the  presence  of  the  testator,  a  literal  compliance  has  not  been  eiact- 
ed,  either  under  our  statute  or  that  of  29  Charles  II,  under  which  it  has  been 
held  that  marksmen  were  sufficient,  and  where  one  witness  was  unable  to  read 
or  write,  another  might  write  his  name,  and  the  witness  attach  his  mark.  (1 
WilUams  on  Executors,  79,  3<2   American  Edition.)     Upchurch  vs,  Updturck,  112, 

3.  A  testator  devised  '*to  Mary  Baker  Didlake  and  her  children,"  a  tract  of  land;  at 

the  time  of  the  devise,  the  devisee,  Mary,  had  no  children;  she  afterwards  bad 
one  child.  Held,  that  Mary  B.  Didlake  took  an  estate  for  life,  and  the  child 
the  remainder.    Carr  and  vri/e  vs.  Estill,  313. 

4.  "1  do  hereby  set  free  from  bondage,  the  following  negroes,  purchased  by  me  of 

J.  C:  Negro  woman  Rose,  on  the  25th  day  of  July,  1802,  &rC.,  also,  the  negro 
girl.  Poll,  which  I  purchased  at  Col.  Chew's  sale  of  negroes,  who  is  aged  aboot 
nine  years  and  six  months,  on  the  25th  day  of  January,  1804."  Held,  that  Poll 
was  not  free  until  the  25th  day  of  January,  1814,  and  that  her  issue  bom  before 
the  last  named  day,  were  slaves.    Spurrier's  heirs  vs.  Parker,  4pc.,  279. 

See  Descents. 

See  Devisees. 
WITNESS. 

See  Evidence. 

See  Practice  in  Circuit  Court. 
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